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MEMOEANDUM. 

Ko  cases  on  the  calendar  of  the  current  January  term  were  decided  before 
March  SOth.  All  decisions  of  an  earlier  date  herein  are  reported  as  of  the 
preceding  August  term. 

The  dates  inserted  immediately  after  the  title  of  each  cause  in  the  present 
Tolmne  are  respectively  those  of  the  submission  and  of  the  final  determination 
of  the  caose. 

The  chief  justice  took  no  part  in  the  decision  of  the  causes,  herein  reported, 
which  were  heard  on  the  19th  day  of  December,  1879,  or  after  January  10, 
1880.  0.  M.  C. 

Madison,  July  30, 1880. 
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SUPREME  COURT  RULES. 

On  the  23d  day  of  June,  1880,  by  order  of  the  court,  the  following  changes 
were  made  in  the  Rules  of  Practice  in  the  Supreme  Court,  adopted  August 
15,  1876. 

I.  Rule  XV  was  amended  so  as  to  read  as  follows: 

Unless  otherwise  ordered,  not  less  than  twenty  causes  will  be  called  in  their 
order,  exclusive  of  c-auses  submitted  on  both  sides,  at  each  meeting  of  the 
court  during  the  calling  of  the  calendar.  When  they  have  been  heard,  the 
court  will  adjourn  to  consider  them,  for  not  less  than  a  week,  and  the  derk 
will  at  once  notify  counsel  by  mail  of  the  causes  on  the  next  assignment  to  be 
heard,  and  of  the  day  when  the  court  will  meet  to  call  them. 

II.  Rules  XVIII  and  XX  were  amended  so  as  to  require  at  least  seven  copies 
of  the  printed  case,  and  of  each  of  the  printed  briefe  or  arguments,  to  be  fur- 
nished to  the  clerk. 


CIRCUIT  COURT  RULES. 

On  the  23d  day  of  June,  1880,  by  order  of  the  court,  sec.  4  of  Rule  XVIII 
of  the  Rules  of  Practice  of  the  Circuit  Courts,  adopted  at  the  August  term, 
1879,  was  amended  so  as  to  refer  to  sec.  4115,  instead  of  sec.  4114,  of  the 
revised  statutes. 


Digitized  by  LjOOQiC 


TABLE 


OP  THE 


NAMES  OF  CASES 

REPORTED  IN  THIS  VOLUME. 


Adams^  imp.,  Irvine  v jf6S 

Aldrich  and  another^  imp,^  Bishop  and  another  v 6jg 

Alien,  Josephy  <&  Bro,,  Bmhnell  cfc  Clark  v 460 

American  Insura^nce  Company  v.  Gallatin  and  another,    j6 

Iksxtrance  AOAIN8T  FiRE.    Waiver  or  estoppel  by  act  of  agent. 

American   Insurance    Company  of    Chicago,    Schu- 

mitsch  V 26 

Amidon  cmd  others,  Felt  v 66 

Application  of  Miss  Goodell 6Sj 

Admission  of  women  to  bar  of  Supreme  Ck)urt. 

Ashland  Cownty,  The  Board  of  Supervisors  of,  v.  Stahl, 
imp , S93 


Baldwin  and  another,  Drew,  Administrator,  v s^9 

Bomdow,  imp.,  Lauer  and  others  v 6j8 

Bassett  and  another  v.  Hughes 2j 

ATTAcmrtarr:    Practice.    (1,  8)  Time  for  trial  of  traverse  to  affi- 
davit.   (2)  Waiver  of  objection  to  judgrment. 


Digitized  by  LjOOQiC 


TABLE  OF  CASES. 


Bean  v.  Loftus 371 

Execution:  (1)  Officer  claiming  under,  must  show  valid  judgment. 

(3)  Form  of  execution:  when  it  runs  in  the  name  of  the  state. 
Reversal  of  Judgment.    (2)  When  error  will  not  reverse. 

Benedict  and  others^  The  Town  of  Sherwood  Forest  v,  54.1 
Benham  v.  Purdy pp 

(1)  Deposition:  waiver  of  notice.    (2)  Court  and  jury. 

Benson  and  arvother^  imp.,  Marshall  v 55<P 

Bergenthal  v.  Fiebrantz 4.35 

Practice:    Bill  of  Exceptions.    (1)  How  question  of  regularity 

in  settling  bill  of  exceptions  must  be  raised. 
Contract:    Agency.    (2)  Settlement  of  disputed  claim,  by  agent 

Beyer  v.  Vanderhuhlen 320 

Habeas  Corpus:    Re-imprisonment  of  person  released  by:    Statute 
'     construed. 

Bishop  and  another  v,  Aldrich  and  another^  imp 6ip 

Equttv.  (1)  Cancelling  conveyance  from  parent  to  child,  in  consid- 
eration of  maintenance.  (2)  Rights  of  grantee  as  to  expenses  al- 
ready incurred. 

Practice.  (3)  Remedy  for  failure  of  complaint  to  set  out  instru- 
ments.   (4)  Terms  of  leave  to  answer  on  overruling  demurrer. 

Blakeh/j  Sarah  J/.,  In  the  matter  of  the  Will  of 2^4 

Blesch  V.  The  Chicago  <&  Northwestern  Railway  Com- 
pany  .* 168 

Railroads:  Trespass  to  Land.    (1)  Res  Adjudicata,    (2)  Rule  of 

damages  for  lands  taken  for  road,  by  trespass. 
Special  Verdict.    (3)  Abuse  of  right  to  such  verdict. 

Blumer  and  another  v.  The  Fhcenix  Tmurance  Com- 
pany of  Brooklyn 5jj 

Fire  Insx^ance.  What  answers  in  application  a  continuing  war- 
ranty. 

Board  of  Supe^^visors  of  Ashland  County  v.  StahZj 

i^P SP3 

County.    (1)  Liability  for  acts  of  district  attorney. 
Attachment.    (2,  3)  Remedy  for  wrongful  attachment. 


Digitized  by  LjOOQiC 


TABLE  OF  CASES. 


Board  of  Supervisors  of  Crawford  County  and  others^ 
The  ChicagOj  Milwaukee  cfe  St,  Paid  Railway  Com- 
pany V 666 

Boiddeny  Diggle  v 4.77 

Bronson  and  another,  Tewkshury  1) 5^/ 

Brooks,  Executory  v.  Northey  and  another 4S5 

Waiver  of  objection  to  order  of  revivor. 

Bullis  and  another,  Pier  v 42^ 

BurneU,  Garnishee,  Turner  v 221 

Bushnell  <&  Clark  v.  Joseph  Allen  d&  Bro 460 

Garnishment:  Practice.  (1)  Proceedings  on  failure  of  gar- 
nishee to  appear.  (2)  Omission  of  docket  entries  by  J.  P.,  as  ta 
a^oummente.  (3-5)  What  objections  garnishee  bound  to  take  in 
behalf  of  principal  debtor.  (4,  7)  Amendment  of  defects  in  gar- 
nishment proceedings.    (6)  Record  in  garnishment. 


Cadle  and  others  v,  McLean 6jo 

Contracts:  Cutting  and  manufacturing  timber,  (1)  What  in- 
straments  to  be  filed  with  lumber  inspectors.  (2)  Contract  as  to 
catting,  removing  an$]  manufacturing  timber,  construec^. 

Carey,  imp.,  Scl     ^terv 20^ 

Carmichael,  Grafton  v 660 

Chadioume  and  another,  Executors,  Helms  and  an- 
other V 6po 

Chafee  and  another,  Slutts  v d/7 

Chicago,  Milwaukee  cfe  St,  Paid  Pailway  Company  v. 
The  Board  of  Supervisors  of  Crawford  County  and 
others 666 

Raiuioads.  Exemption  of  property  of  railroad  companies  from 
local  taxation. 

Chicago,  Milwaukee  <&  St,  Paul  Railway  Company, 
Hall  V J17 

Chicago,  Milwaukee  c&  St,  Paul  Railway  Company, 
Schultz  V 37S 


Digitized  by  LjOOQiC 


10  TABLE  OF  CASES. 

Chicago  cfe  Northwestern  Railway  Company^  Bleach  v.  i6S 
Chicago  <&  Northwestern  Raihoay  Company^  Quaife 

and  wife  V " Jr/J 

City  of  Fond  du  Lac^  Meese  v J2j 

City  of  Manitowoc^  Doolan  v Ji2 

City  of  Menasha^  Wallace  v 7P 

City  of  Oshhosh^  Fire  Department  of  v.  Tuttle 9/ 

City  of  Portage^  James  v 677 

City  of  WausaUj  Wylie  v ^06 

Clerk  of  Manitowoc  County^  The  State  ex  reh  Mulhol- 

land  V 112 

Crawford  County^  The  Board  of  Supei'visors  of  and 

others^  The  Chicago^  Milwaukee  (&  St.  Paul  Railway 

Company  v 666 

Croninger  and  another  v.  Paige 22g 

•  Warranty:  Pleading:  Damages.  (1)  Warranty  construed.  (2) 
Breach  of  warranty  as  a  defense.  (3)  Variance.  (4)  Counter- 
claim for  breach  of  wan-anty:  measure  of  damages. 

Dickerson  v.  The  State 2SS 

Criminal  Law  and  Practice:  Evidence:  Instrttctions :  New 
Trial.  (1)  Admission  of  defendant's  testimony  on  examination 
of  another  person  charged  with  same  crime.  (2)  An  instruction 
construed.  (8)  An  instruction  held  not  injurious  to  defendant. 
(4)  Refusal  of  new  trial  sustained,  on  the  evidence. 

Diggle  v.  Boulden ^77 

Appeal  to  Supreme  CJourt:  (1)  From  judgment  on  striking  out 
demurrer  to  complaint  as  frivolous.  (6)  When  taxation  of  costs 
not  reviewable  here. 

Vendor  and  Purchaser  op  Land.  (2,  3)  When  vendor's  want 
of  title  no  defense  to  action  for  installment  of  price,  or  to  foreclose 
contract  of  sale.  (4)  When  statutory  remedy  against  tenant  in 
default  will  not  lie  against  imrchaser  in  possession.  (5)  Writ  of 
Assistance  upon  fordosure  of  land  contract. 

Dingman  v.  The  State ^85 

(1)  Continuance.  (2)  New  Trial  for  newly  discovered  evidence. 
(3)  Instructions  to  Jury:  Erroneous  when  argumentative  and 
partial. 


Digitized  by  LjOOQiC 


TABLE  OF  OASES.  11 

DomasJce  and  wife^  Lela  and  wife  v 62J 

Doolan  v.  The  City  of  Manitowoc  . . ! J12 

Crrr.    Salary  of  night-watchman  determined  by  tenns  of  resolation 
appcnnting  him. 

Drew^  AdministratoTj  v.  Baldwin  and  another J2p 

Dbed.    (1)  Conditicms  precedent  or  snbseqaent? 
Etidencs.    (2)  Of  a  re^try  as  upon  forfeiture. 


Edwards  v.  Smith  . ., 2j^ 

Presumption  to  support  judgment 

Eilert  v.  The  Green  Bay  <b  Minnesota  Railroad  Com- 
pany    606 

Rah^roads:  Nbolioence:  Evidencb.  (1)  Comt  and  injmy,  (2) 
Evidence  that  failare  to  signal  near  crossing  was  n3gligenoe.  (8) 
Negative  and  positive  testimony. 


Fairbarik  and  another  v.  Newton j<£^ 

Costs  in  Supreme  Court 

FellowSj  Wellav^er  and  another  v /05 

Felt  V.  Amidon  and  others 66 

Stay  of  Proceedings:  Order  not  appealable. 

Fick  V.  Mulholland 310 

Special  Vekdict.    Fraud  as  to  creditors.    Inconsistent  answers. 
Fick  V.  Mulholland 4.13 

Reyebsal  of  Judgment.  (1)  For  faOure  of  jury  to  find  upon  some 
issues  of  &ct. 

Evidence:  Dissolution  of  Pabtnership.  (2)  When  dedara- 
tionsof  cme  partner  inadmissible. 

Special  Verdict.  (3)  Power  of  court  to  send  jury  back,  to  recon- 
sider verdict 

Exemption.  (4)  What  constitutes  a  daim  of  property  as  exempt 
from  executi(m. 


Digitized  by  LjOOQiC 


12  TABLE  OF  CASES. 

Fiebra/ntz^  Bergenthalv 435 

Fire  Department  of  the  City  of  Oshkosh  v.  TuUle  ....     91 

Taxation  of  Insurance  Companies  —  Implied  repeal  of  statates. 

FisTier^  Warder  and  another  v 338 

Flanders  v.  The  Town  of  Merrimack  and  another  ....  367 

(1)  Validity  and  application  of  tax-law  of  1878-9.  (2)  Reference  in 
existing  statute  to  repealed  statute. 

Fond  du  LaCy  City  of  Meese  v 323 

Fordy  Smith  v nj 

Fowler  and  another  v.  Hunt '. 343 

Chattel  Mortgage.    Description  of  property. 

Gallatin  and  another^  The  American  Insurance  Com- 
pany V 36 

Oermania  Fire  Insurance  Comparvy^  Northrup  v 420 

Goodelly  Miss  J  Application  of 683 

Goi'den  v,  Rolertson  and  others 493 

Alteration  of  Promissory  Note. 

Grafton  v.  Carmichael 660 

Trespass  in  taking  goods :  When  one  becomes  a  trespasser  ab  initio. 
(1)  Complaint  construed:  nature  of  action.  (2)  General  doctrine  as 
to  trespass  ab  initio,    (3)  Case  stated:  Attachment  suit. 

Greeny  Knaggs  v 601 

Chreen  Bay  <&  Minnesota  Railroad  Company ^  Eilert  v.  606 

Gunther  and  wife^  Welp  v 343 

GustavuSy  Koplitz  v 48 

Hall  V.  The  Chicago,  Milwaxikee  cfe  St,  Paul  Railway 
Company j/7 

(1)  liberal  rule  of  pleading  in  Justices'  Courts.    (2)  Evidence  of  con- 
tract.   (3)  Evidence  of  ratification. 

Ball  V.  The  State 688 

Criminal  law  and  pleading. 


Digitized  by  LjOOQiC 


TABLE  OF  CASES.  13 

Harnhdch  and  another^  Petesoh  v 44J 

nanaon^  Sawyer  v 611 

Harrison  v.  Kennedy  and  another 500 

Co37TRACT.    (1)  Compromise  of  disputed  claim. 
Chattel  Mobtgage.    (2)  Description  of  property. 

Hayes  v.  Lienlohken s^9 

(1)  Record  in  this  state  of  foreign  will  and  probate:  its  effect  as 

evidence. 

(2)  Strict  foredosnre  of  mori^age:  when  not  an  assignment  of  mort- 

gage to  purchaser. 

Healy  v.  Kn^eland  and  others 4.97 

CsBTiORABi  TO  J.  P.    (1)  Betum  of  douhU  docket  record.    (2)  Qaes- 

tion  raised  by  the  writ,  and  proper  judgment  thereon. 
Costs:    (3)  In  supreme  court,  on  part  affirmance. 

Hdn  and  others^  Kemp  and  another  v J2 

Hehns^  hy  guardian  ad  litem,  and  another  v.  Chad- 
bourne  and  another^  Ex'rs 6go 

New  Trial. 

Hughes^  Bassett  and  another  v 2j 

Hunt,  Fowler  and  another  v j^s 

In  the  Matter  of  the  WUl  of  Sarah  M.  Blahely 2^4 

Wills.    Evidence  on  question  of  testamentary  capacity. 

Ingalls  v.  The  State 64.7 

Caihinal  Law  and  Practice.  (1)  For  what  purpose  intoxication 
of  the  accused  may  be  shown.  (2)  Instructions  as  to  testimony  of 
accomplice.  (8)  Instruction  as  \afalsu8  in  wio,  etc  (4)  Whether 
defendant  can  be  required  to  testify  to  a  former  conviction. 
(5)  Possession  of  stolen  goods;  its  effect  as  evidence.  (6)  In- 
creased penalty  for  second  offense  valid. 

Irvine  v.  AdamSy  imp 468 

Pbomissort  Notes:  Evidence:  SxjRETYSinp:  Estoppel. 
(1)  Proof  that  apparent  joint  maker  was  merely  surety.  (2)  Usu- 
rioos  agreements  for  extension  and  payments  thereon,  no  release 
of  surety.    (3)  Estoppel  in  pais. 


Digitiz'ed  by  LjOOQiC 


14  TABLE  OF  CASES. 


James  v.  The  City  of  Portage 6jj 

Cities:  Highways.  What  sidewalkB  cities  are  bound  to  keep  in 
repair. 

Jarstddt  V.  Morgan 24J 

(1)  Estoppel  to  deny  validity  of  record  of  village  plat.  (2)  When 
grantee  of  lot  in  unrecorded  village  plat  takes  to  the  center  of 
street. 

Jenkins  and  another  v.  McCurdy 628 

(1,  2)  Realty  or  personalty?    (8)  Reversal  for  error  of  &ct. 

Jennings  and  another^  The  State  ex  rel.  The  Ghreen  Bay 

(&  Minnesota  Railway  Company  v S49 

JohanneSy  County  Jvdge^  u  Youngs  and  others 10 1 

Leaye  to  Sub  administrator's  bond.  (1)  Olijection  to  be  taken  by 
special  plea.  (2)  Leave  held  sufficient  in  this  case;  (3)  and  its 
scope  explained.    (4)  Power  of  county  judge  to  revoke;  when  al- 

,  leged  revocation  waived.  (5)  Queiy  as  to  form  of  judgment  for 
breach  of  such  bond. 

JoneSy  Administrator^  and  others  v.  The  United  States^  jSj 

Federal  and  State  Laws:  Flowagb  of  Laio)  by  Fox  and 
Wisconsin  River  Improvement,  (1-5)  Taking  of  land  by  United 
States:  Recovery  of  damages  in  state  courts  pursuant  to  federal 
and  state  legislation.  (6)  Effect  of  proof  that  the  injuiy  is  partly 
caused  by  another  dam. 


Kemp  and  another  v.  Hein  and  others 32 

Partition.    (1)  When  partition  sale  should  be  vacated.    (2)  Ap- 
peal in  partition:    Practice:    Parties:    Waiver. 

Kennedy  and  another^  Harris  v joo 

Kent  V.  Lasley  and  others^  imp 2^7 

Ejectment.    (1)  Judgment  against  tenant  not  binding  on  landlord. 
Homestead.    (2,  3)  Presumption  as  to  selection  of  homestead. 

Ketchumy  McCormick  v 64J 

Ketchumj  imp.^  The  National  Bank  of  Neenah  v 6jfo 


Digitized  by  LjOOQiC 


TABLE  OF  CASES.  15 

Knagga  v.  Green 6oi 

Mortgage  of  Infant:  when  binding. 

Kneeland  and  others,  Healy  v. ,  ,^ 497 

Koplitz  V.  Gustavua 48 

Landlord  and  Tenant.    Tenancy  from  year  to  year,  how  created. 

Lander  J  Smith  v jS^ 

Ladey  and  others,  imp.,  Kent  v 2^7 

Lauer  and  others  v.  Bandow,  imp 6jS 

Seyeral  actions  or  judgments  against  joint  debtors. 

Lela  and  wife  v,  Domaske  and  wife 62J 

Iteyersal  of  judgment,  for  inaccurate  instruction. 
Levy  V.  MaHin,  imp 198 

(1)  Change  of  venue.    (2)  Subrogation. 

Lienlokken,  Hayes  v jop 

LoftxAs,  Bean  v j// 

Loken,  Schwicherath,  Administratrix,  v S99 

Lonsdale,  The  State  ex  rel,  Lanning  and  another  v J4S 

Mack  V.  The  State 271 

Crikinal  Law  and  Practice:  Evidence:  CJourt  and  Jury.' 
(1)  Refusal  of  defendant^  testimony  as  to  conversations,  after  ad- 
mitting that  against  her.  (2)  When  words  spoken  admissible  as 
ports  of  the  rts  gesU»,  (3)  Defendant's  right  to  show  facts  to  re- 
peal unfavorable  inferences  arising  from  other  ^ts  shown  by  the 
state.  (4)  Admission,  in  prosecution  for  murder,  of  defendant's 
testimony  before  coroner's  jury.  (5)  Credibility  of  witness;  court 
and  jury. 

Moloney,  Sable  v Jji 

Manitowoc,  City  of,  Doolan  v J12 

Marshall  v.  Benson  and  another,  imp 55<f 

Tax  Proceedings:  Tax  Deed.  (1)  Form  of  tax  deed.  (2)  Pre- 
sumption from  deed  as  to  date  of  sale.  (3)  When  affidavit  of  a 
nugority  of  assessors  sufficient.  (4)  Affidavit  construed.  (5-8)  Evi- 
dence as  to  rule  of  assessment. 


Digitized  by  LjOOQiC 


16  TABLE  OF  CASES.  * 

Martin^  imp,^  Levy  v ig8 

Mathews  arid  another^  Sensenhrenner  v 2^0 

McCormick  v,  Ketchum 64.J 

PiiACTiCB:  TaiAL:  Appeal:  Charge.  (1)  Waiver  of  objection 
to  jury  trial.  (2)  Presumption  in  favor  of  judgment.  (3)  What 
constitutes  the  chai^  to  the  jniy. 

Right  of  Recovery  :  Evidence.  (4,  5)  What  facts  will  not  de- 
feat a  recovery  for  services.    (6)  Rebutting  evidence. 

McCurdy^  Jenkins  and  another  v 628 

McLean^  Cadle  and  others  v 6jo 

Meese  v.  The  City  of  Fond  du  Lac 323 

Husband  and  Wife:  Action  for  injuries  to  wife,  (1)  Query  as  to 
separate  action  by  husband,  after  or  pending  joint  action. 
(2)  Abatement  of  joint  action  by  death  of  wife.  (3)  Rule  of 
damages.    (4)  Excessive  damages. 

MelloT^  hy  Gitardian  ad  litem,  v.  The  Town  of  Utica,  4.37 
Highway:    Negligence:    Evidence. 

Mfinasha,  City  of  Wallace  v 7p 

Merrimadk,  Town  of  and  another,  Flanders  v 367 

Meusel  v,  Sernple 86 

(1)  Evidence.    (2)  Reversal  for  error  of  fact. 

M(jdTchen  V.  Stoll,  Administrator 307 

Estates  of  Decedents.    Appeals  from  decisions  on  claims. 

Morgan,  Jarstadt  v 243 

Morton  v.  Smith  and  another,  imp 263 

Highway:  CJourt  and  Jury:  Evidence.  (1)  Liability  of  lot- 
owner  under  city  charter  for  condition  of  sidewalk.  (2)  Questions 
of  knowledge  or  notice  for  the  jury.  (3)  Proof  of  change  in  con- 
dition of  sidewalk  before  a  view  by  the  jury. 

Mulholland,  Fick  v 310 

Mulholland,  Fick  v jfi3 

National  Bank  of  Neenah  v.  Ketchum,  imp 640 

Opening  judgment  for  new  trial. 


Digitized  by  LjOOQiC 


TABLE  OF  CASES.  17 

Newton^  Fairhank  and  another  v j<S^ 

NicholSy  Admimstratriaoy  v.  Pahner  and  another no 

Discbarge  of  surety. 

Northey  and  another^  BrooJca^  Executor^  v ^55 

Northrup  v.  Germania  Fire  Insurance  Company ^20 

Aoexct:    Inconsistent  employments. 

Oshkosh  Fire  Department  v.  Tuttle p/ 

Paigey  Croninger  and  another  v 22g 

Palmer  and  another y  Nicholas  Administratrix^  v no 

Petesch  V.  Hamlach  and  another , ^j 

Refobmation  op  Mortgage  executed  by  husband  and  wife,  so  as 
to  make  it  include  the  homestead,  omitted  by  mistake. 

Phcmix  Ifisurance   Company  of  Brooklyn^  Blumer 

and  another  v 5J5 

Pier  V.  Bullis  and  another ^2^ 

Proxissort  Note,  with  indorsed  assignment,  converted  by  payee, 
and  payment  made  to  a  person  other  than  the  assignee:  Pre- 
sumptions:   Notice. 

Portage^  City  of  James  v 67^ 

Potter  V.  Stranskyy  imp 2jj 

Assignment  op  Securitieb:  Limitation  op  Actions:  Re- 
cording Act.  (1)  Assignment  construed  as  made  to  a  partner- 
ship. (2)  When  mortgage  not  affected  by  limitation  of  actions 
upon  simple  contract  debts.  (3)  Who  entitled  to  protection  of 
recording  act.  (4)  Attestation  of  instrument  for  record.  (5)  Ques- 
tion of  good  faith  in  assignment  of  securities. 

Purdy,  Benham  v pp 

Quaife  and  wife  v.  The  Chicago  c&  Northwestern  Bail- 
way  Company 5/? 

Injuries  from  Negligence:  Evidence.  (1)  Degree  of  proof 
required.  (2,  3)  Testimony  of  physicians  and  surgeons  as  experts. 
(2)  Whether  witness  may  form  judgment  from  words  as  well  as 
acts  of  persons  examined  by  him.  (3)  Cross-examination  of  party's 
own  witness.  (4)  Excessive  damages. 
Vol.  XLVIIL— 2 


Digitized  by  LjOOQiC 


IS  TABLE  OP  CASES. 


Hantoulj  Town  of^  Susenguth  v jj^, 

Rohei'tson  and  others^  Gorden  v //.gj 


Salle  V,  Moloney 331 

Reformation  of  Deed. 

Saioyer  v.  Hanson 611 

Reformation  of  Deed. 

ISchraage^  Sherry  v pj 

Schreiber  v.  Careys  imp ; . .  208 

Foreclosure  of  mortga^:    Appointment  of  receiver. 

Schulenlerg  and  others^  Tewksbury  v 378 

Schultz  V.  The  Chicago^  Milwaukee  <&  St.  Paul  Bail- 
way  Company 373 

Railkoads.    (1)  When  company  liable  for  iivjury  to  employee  from 

negligence. 
Special  Verdict.    (2)  Waiver  of  objection. 
Excessive  Damages.    (3)  Defendant's  right  to  new  trial  in  case  of 

excessive  damages.    (4)  Damages  awarded  in  this  case  held  not 

excessive. 

SchultZy  Westphal  v 73 

Schumitsch  v.  The  American  Insurance  Company  of 
Chicago 26 

Insurance  against  Fire:  Forfeiture.  (1-4)  Misrepresentation 
as  to  incumbrances.  (2)  Notice  of  incumbrance.  (3)  Presump- 
tion as  to  validity  of  incumbrance.  (5,  6)  Change  of  title  by 
mortgage  of  chattels,  etc. 

SchwicTcerathy  Administratrix^  v.  Lohen  . jpp 

Equity:  Jurisdiction:  Pleading.  (1)  Jurisdiction  of  action  for 
an  accounting.  (2)  How  objection  to  equitable  jurisdiction  must 
betaken. 

Semplcy  Meusel  v 86 

Sensenirenner  v.  Mathews  and  another 230 

(1)  Waiver  of  lien  on  personal  property.    (2)  Condition  of  recovery 
in  replevin. 

Shqfer  and  another ^  imp.,  Stephens  v 3^ 


Digitized  by  LjOOQiC 


TABLE  OF  CASES.  19 


Sherry  v.  Schraage 93 

(1)  Mechaotc'sLien:  Amendment  of  petition.  (2)  Costs  on  appeal, 
where  judgment  affirmed  in  part. 

Sherwood  Forest^  Town  of^  v.  Benedict  and  other's 5^/ 

Sicklery  Trowbridge  v 4.24 

Slutta  V.  Chafee  and  another 6iy 

Pleading:  Action  held  to  be  on  contract:  Nonsuit  for  nonjoinder 
of  joint  obligee. 

Smithy  Edwards  v 2^4. 

Smith  V.  Ford 115 

Equity:  Trusts:  Creditor's  Suit:  Foreclosure:  Sales  under 
Independent  Judgments.  (1)  Deed  of  trust  construed:  its 
validity  and  effect.  (2)  Who  bound  by  decree  in  equity.  (3, 4)  Case 
stated.  (5,  6)  Foreclosure  of  mortgage;  when  persons  named  de- 
fendants cannot  be  compelled  to  litigate  therein  the  validity  of  the 
mortgage.  (7-9)  Sales  of  land  on  independent  judgments;  rights 
of  respective  purchasers. 

Tax  Title.  (10, 11)  Effect  of  adverse  possession  of  the  whole  or  a 
part  of  the  land.    (12)  What  lands  not  taxable  separately. 

Deed  Construed.  (13)  When  deed  of  lot  on  navigable  sti*eam  does 
not  convey  the  land  mider  the  water. 

Smith  t^.  Lander s^7 

New  Trial.  (1)  When  order  granting  or  denying,  reversed. 
(2)  Costs  of  former  trial. 

Smith  and  another^  imp,^  Morton  v 26^ 

Stahlj  imp.y  The  Board  of  Supervisors  of  Ashland 

Covnty  V jpj 

State  ex  rel.  The  Green  Bay  cfe  Minnesota  Railroad 

Company  v.  Jennings  and  another 5/p 

Mandamus:  Issue  of  Town  Bonds  in  Aid  op  Railway. 
(1)  Statute  of  limitations.  (2)  Laches  in  demanding  bonds.  (3)  Pre- 
sumption as  to  legislative  action.  (4)  Discretion  of  town  officers: 
statute  construed. 

Contracts  :  Towns.    (5)  Covenant  of  town  not  to  sell  railway  stock. 

State  ex  rel,  Lanning  and  another  v.  Lonsdale J48 


Digitized  by  LjOOQiC 


20  TABLE  OF  CASES. 


PuNisniNO  RECXJSAirr  Witness  for  Contempt.  (1)  Powers  of 
court  and  commissioDer  respectively.  (2)  Application  of  sec  4066, 
R.  S.  (8)  Power  of  court  to  punish  witness  examined  in  another 
county.  (4)  Legislative  power  over  punishment  for  contempt. 
(5-9)  AwABD  OP  Indemnity  to  injured  party,  in  contempt  pro- 
ceedings. (5,  6)  General  limitation  of  the  power.  (7-9)  How  far 
recusant  witness  liable  under  it  (10)  Right  of  witness  to  refuse  to 
answer.  (11)  What  communications  to  Commercial  Agency  priv- 
ileged. (12)  Practice  in  contempt  proceedings  against  recusant 
witness. 

State  ex  rel.  Mulholland  v.  The  County  Clerk  of  Man- 
itowoc County 112 

Mandamus.  ( 1 )  Only  one  judgment  for  relator  —  for  writ  and  costs. 
(2)  When  the  writ  will  not  issue. 

State^  Dickerson  v 288 

State^  Dingman  v ^8j 

jStatey  JIall  v 688 

State^  IngalU  v 647 

State,  Mack  v 271 

Stephens  v.  Shafer  and  another,  imp 54. 

Principal  and  Surety  :  Official  bond :  how  far  judgment  against 
principal  evidence  against  surety. 

Stoll,  Administrator y  Mcerchen  v joy 

Stransky,  imp,,  Potter  v 2jj 

Supervisors  of  Ashland  County  v.  Stahl,  imp jpj 

Supervisors  of  Craioford  County  and  others,  The  Chi- 
cago, Milwaukee  <&  St.  Paul  Bailway  Company  v. .  666 
Susengidh  v.  The  Town  of  Rantoul jj^ 

Towns:  Injuries  from  defective  highway,  (1)  Notice  to  town  of 
claim.    (2)  Pleading:  separate  counts:  what  each  must  show. 


Tewkshury  v.  Bronson  and  another 5<f/ 

Lien:  Assignment.  (1)  When  statutory  right  to  lien  does  not  pass 
by  assignment 

Lien  on  Logs.  (2,  8)  Amendment  of  complaint  to  charge  person- 
ally a  different  defendant. 


Digitized  by  LjOOQiC 


TABLE  OF  CASES.  21 

TexoJeshury  V.  8t)huienherg  and  oihera S77 

(1,  2)  Secondary  EvideridB.    (^)  Cause  of  Action:   Francliise:    How 
far  compliance  with  legislative  requirements  must  be  shown. 

Tovm  of  Merrimack  and  another^  Flanders  v j6y 

Tovyii  of  Bantouly  Suaenguth  v 334 

Town  of  Sherwood  Forest  v.  Benedict  and  others ^41 

Official  Bond.    Presumption  that  officer  has  done  his  duty. 

Town  of  Uticaj  Mellor,  hy  Guardian  ad  litem  v 437 

Trempealeau  County  Farmers*  Mutual  Fire  Insurance 

Company  J  Van  Slyke  v 683 

Trowbridge  v.  Sickler 424 

Practice  after  reversal  qf  judgment,     Necessity  of  a  remittitur 
before  farther  proceedings,  etc 

Turner  v^  Bumell^  Oarnishee 221 

Compromise  of  doubtful  claim. 

TuttUy  The  Fire  Dejpartment  of  the  City  of  Oshkosh  v.    gi 

United  States^  JoneSj  Administrator^  and  others  v 3S3 

Uticay  Town  of  Mellor^  hy  Ovxirdia..  ad  litem  v ^57 

Vanderkuhleny  Beyer  v 320 

Van  Slyke  v.  The  Trempealeau  Coimty  Farmers'^  Mu- 
tual Fire  Insurance  Company 683 

Mutual  Fike  Iks.  Co.    Charter  construed.    Who  members  of  the 
company  on  its  first  organization. 

WalkeTy  The  Wisconsin  River  Lmnher  Company  v 614 

Wallace  v.  The  City  of  Menashd yg 

Cities.    Liability  for  act  of  treasurer  in  selling  chattels  for  delinquent 
taxes. 

Warder  and  another  v.  Fisher 33S 

(1,  2)  Sale  of  Chattel,  with  warranty:  Rights  of  the  pq^es. 
(3)  CouBT  AND  Jury.    Impeachment  of  witness:    Erroneous  in- 
struction as  to  impeaching  evidence. 


Digitized  by  LjOOQiC 


22  TABLE  OF  CASES. 

Wausau^  City  of^  Wylie  v jod 

WellmLer  and  another  v.  Fellows 105 

Sale  op  Goods.  (1)  When  receiver  of  goods  cannot  disclaim  pur- 
chase.   (2)  *•■  Terms  Caah,''^  on  unreceipted  bUl. 

Welp  V.  Gunther  and  wife S4S 

FoKECLOSUKE  OP  Land  MORTGAGE.  (1)  What  statute  governs  the 
judgment.  (2)  Form  of  judgment  under  present  statute.  (3)  Pur- 
chaser's right  to  the  possession.  • 

Westphal  v.  Schultz 75 

Surveys.    Sixteenth- section  comers  —  how  determined. 

Will  of  Sarah  3f.  Blakely 2^4. 

Wisconsin  Hiver  Lumber  Company  v.  Walker 614. 

E^^DENCE.  (1)  Secondary  evidence.  (2)  Material  evidence  of  stock 
assessment.  (3)  Plaintiff 's  right  to  rebut  testimony  of  defendant's 
witness  given  on  cross  examination. 

Wylie  V.  The  City  of  Wausau jod 

Evidence. 

Youngs  and  others^  Johannes,  County  Judge,  v loi 


Digitized  by  LjOOQiC 


CASES  DETERMINED 

AT  THE 

August  Terniy  i8yg. 


Bassett  and  another  vs.  Hughes. 

,  December  2 —December  16, 1879. 

Attachment:    Practice.    (1,  3)  Time  for  trial  of  traverse  to  affidavit » 
(2)  Waiver  of  objection  to  judgment. 

1.  Under  sees.  29-32,  pp.  1475-6,  Tay.  Stats.,  no  trial  of  the  traverse  to  an 

affidavit  for  attachment  could  be  had  after  jud^ent  in  the  action,  stand- 
ing unreversed. 

2.  On  appeal  from  the  jadgment  in  an  attachment  suit,  the  appellant  not 

having  moved  to  vacate  the  judgment  because  rendered  before  trial  of 
his  traverse  to  the  attachment,  nor  assigned  that  ground  for  reversal 
here,  the  judgment  was  affirmed.  Held,  that  it  was  then  too  late  to 
move  the  court  below  to  vacate  tiie  judgment  on  the  ground  above  stated. 
[3.  Under  sec.  2745,  R.  S.  (which,  however,  did  not  govern  this  case),  the 
issue  upon  such  a  traverse,  if  made  before  trial  of  the  action,  cannot  be 
tried  after  judgment.] 

APPEAX  from  the  County  Court  of  Dodge  County. 

The  following  statement  of  the  case  is  taken,  in  substance, 
from  the  opinion  of  Mr.  Justice  Taylor: 

"  Plaintiffs  sued  defendant  in  an  action  upon  contract.  At 
the  commencement  of  the  suit,  they  filed  a  proper  affidavit, 
and  caused  an  attachment  to  issue  against  the  property  of  the 
defendant,  upon  which  his  property  was  attached.  Defendant 
traversed  the  affidavit  upon  which  the  attachment  was  issued, 
and  filed  his  answer  to  the  complaint  in  the  action.  After- 
wards the  issue  in  the  action  was  duly  noticed  for  trial  by  the 
plaintiffs,  was  tried  without  objection  on  the  part  of  the  de- 
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fendant,  and  the  plaintifiEs  had  judgment;  and,  on  appeal  to 
this  court,  that  judgment  was  aflHraied.    See  43  Wis.,  319. 

"After  such  aflirmance,  and  after  the  record  was  remitted  to 
the  county  court,  defendant  moved  in  that  court  to  set  aside 
and  vacate  the  judgment,  on  the  ground  that  the  traverse  of 
the  affidavit  on  which  the  attachment  had  issued,  had  not  been 
tried.  This  motion  being  denied,  defendant  then  noticed  the 
issue  formed  by  the  traverse  of  the  affidavit  for  trial  before 
the  county  court.  Plaintiffs  appeared  and  objected  to  the  trial 
of  such  traverse,  on  the  ground  that  it  was  too  late  to  try  the 
same  after  judgment  rendered  in  the  action.  The  objection 
was  overruled,  and  plaintiffs  excepted.  The  court  then  pro- 
ceeded to  try  the  traverse,  and  adjudged  that  the  attachment 
be  dismissed,  assessed  defendant's  damages  at  $50,  taxed  his 
costs  on  the  trial  of  such  traverse  at  $39.52,  and  further  ad- 
judged that  the  amount  of  such  damages  and  costs  be  set  off 
against  the  judgment  which  plaintiffs  had  recovered  aojainst 
him.  Plaintiffs  then  moved  the  court  to  vacate  and  set  aside 
such  judgment  and  order.  The  motion  was  denied,  and  plaint- 
iffs duly  excepted,  and  appealed  from  the  judgment  dismissing 
the  attachment,  and  assessing  such  damages  and  costs,  and 
directing  the  same  to  be  set  oft*  against  the  judgment  in  their 
favor." 

The  cause  was  submitted  on  the  brief  of  O.  W.  Hazelton 
for  the  appellants,  and  that  of  J.  J.  Dick  for  the  respondent. 

Taylob,  J.  The  only  question  arising  upon  this  record  is, 
whether  the  respondent  had  the  right,  under  the  statute,  to 
try  the  issue  upon  the  traverse  of  the  affidavit,  after  judgment 
had  been  rendered  in  the  action  and  affirmed  upon  appeal  to 
this  court 

The  proceedings  upon  a  traverse  of  the  affidavit  upon  which 
an  attachment  issues,  is  purely  statutory,  and  the  rights  of 
the  respondent  must  be  determined  by  the  statute.  It  is  evi- 
dent from  the  provisions  of  the  statute,  that  it  was  intended 
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that  the  traverse  should  be  tried  before  the  issued  in  the  action 
are  tried;  and  there  ia  nowhere  in  the  statute  applicable  to 
this  case,  any  provision  authorizing  a  trial  after  judgment  in 
the  action.  Sections  29-32,  Tay.  Stats.,  pp.  1475-6.  These 
sections  clearly  contemplate  but  one  judgment  in  the  action, 
and  that  such  judgment  shall  dispose  of  all  the  rights  of  the 
parties,  as  determined  by  the  trial  of  the  traverse,  as  well 
as  of  the  issues  in  the  action.  Such  result  can  only  be 
attained  by  requiring  the  traverse  to  be  tried  before  judgment 
is  entered  in  the  action;  otherwise  there  would  be  a  necessity 
for  two  judgments,  as  there  were  in  fact  in  this  case.  But  if 
there  were  any  doubt  as  to  the  construction  of  the  statute,  this 
court  has  held,  in  Main  v.  Bellj  33  Wis.,  544,  and  Davidson 
V.  Eackett,  45  Wis.,  208,  that  it  was  irregular  to  try  the 
action  until  the  issue  upon  the  traverse  had  been  first  tried 
and  disposed  of;  and  in  the  case  last  cited  the  court  below  set 
aside  the  judgment  for  that  reason,  although  the  answer  of 
the  defendant  admitted  the  cause  of  action  upon  which  such 
judgment  was  rendered;  and  this  court,  upon  appeal  from  the 
order  setting  the  same  aside,  aflSrmed  such  order. 

The  logical  conclusion  to  be  drawn  from  these  decisions  is, 
tbat  no  trial  of  such  traverse  can  be  had  after  judgment  in  the 
action,  so  long  as.  such  judgment  stands  unreversed.  The 
respondent's  counsel  evidently  understood  the  force  of  the  stat- 
ute in  that  respect,  and  therefore  made  his  motion  to  vacate 
the  judgment  in  the  action  after  the  same  had  been  affirmed 
by  this  court  and  the  record  remitted  to  the  court  below;  but 
the  court  below  refused  his  motion,  and  the  judgment  was 
permitted  to  stand.  The  judgment  having  been  affirmed  by 
this  Court,  the  order  of  the  court  refusing  to  set  it  aside  was 
undoubtedly  right. 

It  is  too  late  for  the  respondent  to  allege  that  the  judgment 
in  the  action  was  irregularly  entered,  after  the  same  has  been 
affirmed  in  this  court  upon  appeal.  If  he  desired  to  have  the 
judgment  set  aside  for  the  purpose  of  having  a  trial  of  his 
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traverse,  ho  should  either  have  moved  the  court  below  to  set 
the  same  aside  for  that  reason,  before  he  took  his  appeal  to 
this  court,  or  else,  upon  his  appeal  to  this  court,  he  should 
have  asked  a  reversal  upon  that  ground.  Having  done  neither, 
he  must  be  deemed  to  have  waived  his  right  to  a  trial  of  such 
traverse.  Or,  if  he  did  not  intend  to  waive  his  right,  he  has 
lost  it  by  permitting  the  judgment  to  be  obtained  and  stand 
unreversed  against  him. 

This  case  cannot  be  governed  by  the  Revised  Statutes  of 
1878,  as  the  rights  of  the  parties  had  been  fixed  before  this 
revision  took  effect.  Had  it  been  otherwise,  the  respondent 
would  not  have  been  entitled  to  try  the  traverse  after  judg- 
ment, under  the  provisions  of  section  2745,  as  the  issue  upon 
the  traverse  was  made  before  the  trial  of  the  action. 

The  proceedings  upon  the  trial  of  the  traverse  being  irregu- 
lar, the  judgment  appealed  from  must  be  reversed,  with  costs. 

By  the  Court.  — So  ordered. 


Schumitsch  vs.  The  American  Insurance  Co.  of  Chicago. 

December  2  —  December  16, 1879. 

Insurance  against  Fire:  Forfeiture.  (1-^)  Misrepresentation  as 
to  incumbrances,  (2)  Notice  of  incumbrance,  (3)  Presumption  as  to 
validity  of  incumbrance,  (5,  6)  Change  of  title  by  mortgage  of  chattels, 
etc, 

1.  Where  the  application  for  an  insurance  policy  is  made  a  part  of  the  con- 

tract, and  its  statements  warranties,  the  fact  that  at  the  time  of  the 
application  there  were  incumbrances  on  the  property  to  a  much  greater 
amomit  than  was  represented  by  the  applicant,  avoids  the  policy. 

2.  The  applicant  is  chargeable  with  notice  of  an  incumbrance  which  appears 

in  his  claim  of  titie. 

3.  Where  the  applicant  was  in  possession  of  the  land  under  a  bond  for  a 

dee4  when  a  mortgage  of  such  land  was  executed  by  his  vendor,  the 
presumption  is  that  the  purchase  money  was  not  fully  paid. 

4.  When  a  policy  includes  real  property  and  also  personal  property  situate 

therein,  the  risk  being  distributed,  it  seems  that  a  misrepresentation  as 
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to  ihe  realty,  avoiding  the  insurance  thereon,  avoids  the  whole  policy, 
the  contract  being  entire.    Einman  v,  Ins.  Co,,  36  Wis.,  159. 

5.  Where  a  policy  covering  specific  kinds  of  personal  property  in  a  building 
provides  that  it  shall  be  avoided  by  any  subsequent  change  of  title  of 
such  property,  and  property  of  the  kinds  described  is  subsequently  mort- 
gaged and  placed,  with  other  property  of  like  character,  in  the  building 
(where,  but  for  the  mortgage,  tiie  risk  would  attach  to  it),  and  the 
assured  claima  payment  for  the  loss  of  such  mortgaged  property,  the 
subsequent  mortgage  avoids  the  policy.  Taylor,  J.,  dissents  from  this 
proposition. 

C.  The  fact  that  the  personal  property  for  which  a  recovery  is  claimed,  is  so 
covered  by  mortgages  that  it  is  difficult  to  ascertain  tiie  interest  of  &e 
assured  therein,  held  an  additional  reason  for  giving  full  effect  to  the 
dause  providing,  for  a  forfeiture. 

APPEAL  from  the  Circuit  Court  for  Winnebago  County. 

Action  on  a  policy  of  insurance  against  tire.  By  direction 
of  the  court,  defendant  had  a  verdict;  and  plaintiiF  appealed 
from  the  judgment. 

Elbridge  Smithy  for  the  appellant 

«7.   W.  Lu%k^  for  the  respondent. 

Cole,  J.  The  court  below  was  asked  to  direct  a  verdict 
for  the  defendant  on  several  grounds,  but  upon  what  precise 
ground  such  direction  was  given  does  not  appear  in  the  case. 
It  is  not  necessary  to  refer  to 'these  several  grounds,  as  the 
second  one  alone  is  sufficient  to  sustain  the  direction  of  the 
court,  even  if  there  were  no  other  obstacle  in  the  way  of  a 
recovery  upon  the  policy.  The  second  ground  upon  which 
the  direction  was  asked  is,  in  substance,  that  the  defendant 
was  not  liable  for  the  loss  because  the  undisputed  testimony 
in  the  case  showed  that  the  real  estate,  when  the  insurance  was 
effected,  was  incumbered  for  a  much  larger  amount  than  was 
stated  in  the  application  or  disclosed  to  the  agent  who  solic- 
ited the  risk.  Among  other  questions  asked  in  the  printed 
application,  which  was  signed  by  the  plaintiff,  was  this:  "  Is 
your  property  incumbered?  By  what,  and  to  what  amount, 
and  to  whom? "    Ana,    "  Mortgage  of  $1,200."    This  was  a 
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representation  of  an  existing  fact  in  respect  to  the  property 
insured,  material  to  the  risk,  and,  if  false,  avoided  the  policy. 
liyan  v.  The  Springfield  F.  c&  M.  Ins.  Co.,  46  Wis.,  671. 
In  the  application,'  the  plaintiff  in  eflfect  agreed  that  the 
statements  made  by  him  in  respect  to  the  property  should  be 
deemed  and  taken  to  be  promissory  warranties.  The  policy 
itself  also  provides  that  the  application  shall  be  deemed  and 
be  a  part  of  the  contract,  and  constitute  a  warranty  on  the 
part  of  the  assured.  Now,  to  our  minds  the  proof  is  very 
strong  that  the  only  incumbrance  which  was  actually  dis- 
closed to  the  agent  at  the  time  the  application  was  made,  was 
the  $1,200  mortgage  mentioned  in  the  ninth  answer.  If  this 
is  so,  then  it  is  perfectly  well  settled,  by  the  decisions  of 
this  and  other  courts,  that  the  misrepresentation  as  to  existing 
incumbrances  avoided  the  policy;  for  it  is  admitted  that  there 
were  at  this  time  mortgages  amounting  to  $2,963,  which  were 
liens  upon  the  real  estate. 

But  it  is  said  by  plaintiffs  counsel,  that  his  client  was  an 
ignorant  man,  who  could  neither  read  nor  write,  and  did  not 
understand  what  was  written  in  the  application  by  the  agent 
of  the  defendant;  but  that  he  fully  informed  such  agent  in 
regard  to  these  incumbrances,  and  that  it  was  the  agent's 
fault  that  they  were  not  mentioned  in  the  application.  The 
evidence  upon  this  point  is  quite  conflicting;  and  did  the  case 
turn  upon  the  question  whether  or  not  the  plaintiff  informed 
the  agent  of  these  existing  mortgages  on  the  property,  the 
case  should  have  gone  to  the  jury  to  determine  how  the  fact 
was.  But  this  is  not  all  there  is  in  regard  to  the  incum- 
brances upon  the  real  estate.  There  was  the  Kellogg  $10,000 
mortgage,  upon  which,  according  to  the  stipulation,  $5,000 
remained  unpaid.  Now,  there  is  not  the  least  scintilla  of  evi- 
dence,  nor  pretense  even,  that  the  plaintiff  disclosed  to  the 
agent  the  existence  of  this  incumbrance.  The  plaintiff  says 
he  did  not  know,  until  the  day  before  he  testified,  that  there 
was  such  a  mortgage,  and  of  course  he  said  nothing  about  it 
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to  the  agent  at  the  time  the  application  for  insarance  was 
made.  But  the  mortgage  was  of  record;  the  plaintiff  was 
chargeable  with  notice  of  its  existence,  as  it  was  in  his  chain 
of  title.  This  mortgage  was  execnted  by  Scott,  the  plaintiff's 
grantor,  and  placed  upon  record  nearly  two  years  before  the 
plaintiff  obtained  his  deed  from  Scott.  This  mortgage  was 
executed  January  25,  1869. 

It  appeared  from  the  evidence  that  the  mortgage  embraced 
other  valuable  real  estate  besides  the  plaintiff's  farm;  but 
that  fact  does  not  affect  the  question  nor  aid  the  plaintiff 's 
case;  for  he  was  bound  by  his  contract  to  make  a  full  disclos- 
ure as  to  that  mortgage  and  all  other  incumbrances  then  exist- 
ing upon  the  property.  "  The  fact  misrepresented  was  a  most 
material  one,  bearing  directly  upon  the  degree  of  hazard  in- 
volved in  making  the  insurance.  The  hazard  may  well  be 
regarded  as  greater  when  the  interest  of  the  insured  is  less- 
ened by  incumbrances  on  his  title."  Cooper  v.  The  Farm- 
ers^  Fire  Ins.  Co,,  60  Pa.  St.,  299;  Hyan  v.  Ins.  Co.,  supra; 
Davenport  v.  New  England  M.  F.  Itis.  Co.,  6  Cnsh.,  340; 
Hay  ward  v.  Same,  10  Gush.,  444;  Wilher  v.  Bowditch  M.  F. 
Ins.  C^<?.,  10  Gush.,  446;  Townev.  Fitchburg  M.  Ins.  Co., 
7  Allen,  51. 

It  also  appeared  from  the  evidence  that  the  plaintiff  pur- 
chased his  farm  of  Scott  in  1863,  took  a  bond  for  a  deed, 
went  at  once  into  possession  of  the  premises,  and  has  always 
lived  upon  them.  A  question  was  suggested,  whether,  under 
these  circumstances,  the  Kellogg  mortgage  was  really  an  incum- 
brance upon  the  property.  There  was  nothing  to  warrant  the 
inference  that  it  was  not.  No  reasonable  presumption  can 
be  made,  in  the  absence  of  all  proof  upon  the  subject,  that  the 
entire  purchase  money  had  been  paid  when  Scott  gave .  the 
Kellogg  mortgage,  and  that  the  plaintiff  was  the  real  owner. 
Manifestly,  to  the  extent  of  the  mortgagor's  interest  in  the 
property  for  the  unpaid  purchase  money,  the  mortgage  became 
a  valid  lien.    The  plaintiff  did  not  obtain  his  deed  from  Scott 
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until  December  1, 1870.    Presumably,  therefore,  the  Kellogg 
mortgage  was  an  incumbrance. 

The  policy  in  this  case  covered  a  dwelling  house,  furniture, 
etc.,  two  barns,  and  the  grain,  hay,  live  stock  and  farming 
utensils,  etc.,  in  them.  The  action  is  for  the  loss  sustained 
by  the  burning  of  the  barns  and  contents.  The  policy  being 
avoided  on  account  of  misrepresentations  as  to  existing  incum- 
brances, within  the  doctrine  of  Rinmarh  v.  The  Hartford  Fire 
Ins.  Co.j  36  Wis.,  169,  there  can  be  no  recovery  for  the  loss 
of  the  bam  or  contents.  In  the  Hinman  case  the  policy  cov- 
ered a  building  and  certain  personal  property  therein.  The 
risk  was  distributed,  as  in  this  case:  so  much  upon  the  build- 
ing, and  so  much  upon  the  personal  property.  There  was  a 
misrepresentation  in  regard  to  the  title  and  ownership  of  the 
real  estate.  It  was  held  that  this  avoided  the  entire  policy. 
The  reason  given  is,  that  the  contract  of  insurance  is  entire, 
and  the  insurer  has  the  right  to  know  what  the  interest  of  the 
insured  in  the  property  is,  and  to  have  disclosed  all  material 
facts  affecting  the  risk;  for  the  risk  is  assumed  upon  the  ex- 
press condition  that  these  facts  have  been  accurately  and  truly 
stated  in  the  application.  .SeQ  Zovejoy  v.  Atcgusta  M.  Fire 
Ins.  Co. J  45  Maine,  472;  Day  v.  Charter  OcJc  F.  and  M. 
Ins.  Co.y  51  Maine,  91.  But,  as  we  understand  the  testi- 
mony, there  is  an  additional  obstacle  in  the  way  of  recovering 
for  the  loss  of  the  personal  property  in  the  barns.  There 
were  at  least  one,  if  not  two,  chattel  mortgages  given  on  some 
portion  of  the  personal  property  after  the  policy  was  issued. 
The  policy  provided  that  if  the  property  insured  should  be 
sold  or  transferred,  or  any  change  should  take  pla<5e  in  the 
title  without  the  consent  of  the  company,  this  should  avoid 
the  policy.  Now,  upon  this  point  we  are  disposed  to  hold 
this  rule:  Where  a  policy  is  issued  which  covers  personal 
property,  such  as  hay,  grain,  livfe  stock,  farming  utensils,  etc., 
in  a  building,  and  any  property  of  that  description  is  subse- 
quently mortgaged  and  placed  in  the  building  where  the  risk 
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\rill  attach  to  it  under  the  general  language  used,  and  the 
insured  claims  payment  for  the  loss  of  such  mortgaged  prop- 
erty as  bein^  covered  by  the  policy,  there  the  subsequent  chat- 
tel mortgage  should  be  deemed  a  breach  of  the  condition  of 
the  policy.  If  the  insured  should  place  subsequently  mort- 
gaged property  in  a  building,  not  claiming  that  it  was  covered 
by  the  policy,  and  other  personal  property  in  the  building 
should  be  destroyed  which  was  covered  by  the  policy,  the 
insurance  upon  the  unincumbered  property  might  not  be 
affected  by  the  fact  that  mortgaged  property  was  in  the  build- 
ing at  the  same  time,  and  destroyed  with  it;  but  the  rule 
would  be  otherwise  if  the  insured  claimed  that  the  mortgaged 
property  was  covered  by  the  policy,  and  that  he  was  entitled 
to  be  paid  for  its  loss.  The  personal  property  was  so  covered 
by  mortgages  that  it  is  difficult  to  determine  the  plaintiff's 
interest  therein.  This  furnishes  an  additional  reason  for  giv- 
ing full  effect  to  the  above  cited  clause  in  the  policy.  There- 
fore, upon  this  ground  as  well  as  upon  the  one  first  noticed,  we 
think  that  there  could  be  no  recovery  in  this  case,  and  that 
the  direction  of  the  circuit  court  to  find  for  the  defendant  was 
correct. 
The  judgment  of  the  circuit  court  must  be  affirmed. 

Tayloe,  J.  I  assent  to  the  opinion  of  the  court  that  the 
judgment  of  the  circuit  court  should  be  affirmed,  but  dissent 
from  that  part  of  the  opinion  which  holds  that  the  giving  of 
a  chattel  mortgage  by  the  assured  upon  any  part  of  his  per- 
sonal property,  after  the  date  of  the  policy,  without  giving 
notice  thereof  to  the  company,  and  his  making  claim,  after  the 
loss,  that  such  personal  property  so  mortgaged  was  covered 
by  the  policy,  vitiates  the  policy  as  to  all  the  property  insured 
thereby. 

By  the  Court,  —  Judgment  afiirmed. 
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Kemp  and  another  vs.  Hein  and  others. 

December  2  —  Deceniber  16, 1879. 

Pabtition.    (J)  When  pariiiion  sale  should  be  vacated.    (2)  Appeal  in 
partition:  Practice:  Parties:  Waiver. 

1.  A.  eole  was  made  in  partition  in  the  absence  of  many  of  the  parties  in 

interest,  and  other  persons,  who  were  kept  away  by  a  reasonable  expec- 
tation that  the  proceedmgs  woold  be  stayed;  and  it  was  for  a  very  in- 
adeqoate  j>rice,  much  less  than  one  of  such  absent  parties  would  have 
bid,  and  little  more  than  half  what  the  purchaser  bid  a  few  days  before, 
when  his  offer  was  not  accepted  by  reason  of  a  stay;  and  the  proceed- 
ings were  conducted  hastily,  with  knowledge  that  an  appeal  had  been 
taken,  and  that  a  further  stay  pending  the  appeal  would  soon  be  made. 
Ueldf  that  the  court  erred  in  refusing  to  vacate  the  sale. 

2.  Parties  to  a  partition  suit,  whether  made  plaintiffs  or  defendants  thereto, 

may  appeal  from  an  order  by  which  they  are  aggrieved,  and  make  the 
other  parties  to  the  suit,  whether  plaintifib  or  defendants,  respondents  to 
the  appeal;  and  any  irregularity  in  respect  to  parties  in  such  appeal,  is 
waived  by  the  appearance  of  the  respondents  by  attorney  at  the  hear- 
ing, without  motion  to  dismiss  for  such  irregularity. 

APPEAL  from  the  Circuit  Court  for  Ozaukee  County. 

The  case  is  stated  in  the  opinion. 

For  the  plaintiffs,  who  were  also  appellants,  there  were  briefs 
by  Eugene  8.  Turner^  with  Wm.  J.  TurneVy  of  counsel,  and 
oral  argument  by  Eugene  S.  Turner. 

The  cause  was  submitted  for  the  respondent  on  the  brief  of 
Geo.  W.  Foster. 

Okton,  J.  This  is  an  appeal  from  the  order  confirming  the 
sale  which  resulted  from  proceedings  in  partition,  in  which 
these  parties  were  jointly  interested  in  the  premises  adjudged 
to  be  sold.  The  parties  to  this  appeal  were  all  parties  to.  the 
proceedings  in  partition,  either  as  petitioners  or  defendants 
(and  it  makes  no  difference  which),  and  were  interested  in  the 
premises,  and  the  appellants  resisted  the  motion  to  confirm 
the  sale,  and  have  made  here  the  other  parties  respondents; 
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and  in  this  there  appears  no  irregularitj.  But,  if  any  irregu- 
larity in  respect  to  parties  exists,  objection  on  such  ground  is 
waived  by  the  appearance  of  the  respondents  by  attorney  on 
the  hearing,  without  motion  to  dismiss  by  reason  of  improper, 
or  want  of,  parties.  Any  party  aggrieved  by  any  judgment  or 
order  of  the  circuit  court,  may  appeal  to  this  court.  Section 
2,  ck  264,  Laws  of  1860. 

The  facts  in  relation  to  the  sale  appear  substantially  as 
follows:  It  was  first  advertised  to  take  place  on  the  first  day 
of  December,  1877;  and  on  that  day  the  premises  were  oflEered 
at  public  auction  by  the  sherifi^,  and  the  respondent  Andreas 
Hein  bid  for  the  same  the  sum  of  $3,200.  A  stay  of  pro- 
ceedings had  been  obtained  for  the  purpose  of  preparing  for 
an  appeal  to  this  court  from  the  judgment  in  partition,  and 
thereupon,  and  pending  said  bid,  the  sale  was  postponed  until 
10  o'clock  A.  M.  on  the  fourth  day  of  December.  Before  that 
time  had  arrived,  an  appeal  had  been  taken,  and  notice  thereof 
served  upon  the  attorney  of  the  plaintiffs  in  the  partition  suit, 
and  especially  the  attorney  of  the  respondent  Andreas  Hein; 
and  said  attorney  had  informed  the  said  Hein  thereof;  but  no 
notice  of  the  filing  of  an  undertaking  to  stay  proceedings  had 
been  served,  although  such  undertaking  was  filed  on  said 
fourth  day  of  December,  but  whether  before  or  after  the  hour 
of  10  o'clock  does  not  appear. 

In  consequence  of  such  appeal,  the  appellants  and  other  per- 
sons did  not  attend  at  the  place  and  hour  of  sale,  supposing 
that  no  sale  would  take  place  by  reason  of  such  appeal;  but 
the  said  respondent  Andreas  Hein^  his  brother  Joseph  Hein, 
and  the  said  attorney,  together  with  the  sheriff,  repaired  to 
the  court-house,  the  place  of  sale,  and  about  the  exact  time,  if 
not  before  the  exact  time  so  fixed  for  the  sale;  and,  there  being 
no  other  persons  or  bidders  present,  the  sheriff  again  offered 
the  premises,  and  the  said  attorney  bid  for  the  same  the  sum 
of  $1,700  for  the  said  Andreas  Hein^  and  they  were  at  once 
Vol.  XLVIII.-3 
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struck  ofE  to  the  said  Hein  for  that  amount,  it  being  the  only 
bid  made. 

Both  tUe  said  Andreas  Hein^  the  purchaser,  and  his  attorney 
state  in  their  affidavits  that  the  reason  why  the  bid  was  only 
the  sum  of  $1,700  was,  that  an  appeal  had  been  taken  which 
would  involve  litigation  and  expense.  According  to  the  affi- 
davit of  the  attorney  of  the  appellants,  the  whole  time  occupied 
in  the  sale  was  from  six  to  ten  minutes,  and  the  sale  was  made 
before  the  hour  of  ten  o'clock;  and  the  affidavits  of  the  re- 
spondent Hein  and  his  said  attorney  do  not  agree,  and  are 
very  indefinite,  as  to  the  time.  It  further  appears  that  the  said 
appellant  Nicholas  Kemp^  had  he  supposed  the  sale  would 
take  place  and  could  properly  be  made,  would  have  bid  the 
sum  of  $3,200  for  the  premises,  and  in  case  of  a  resale  he 
offers  to  bid  for  the  same  the  sum  of  $2,500;  and  that  the 
premises  are  worth  from  $3,200  to  $5,000. 

We  think  the  circuit  court  should  have  refused  to  confirm 
this  sale,  not  by  reason  of  any  particular  irregularities,  but 
because  all  of  the  proceedings  and  circumstances  taken  to- 
gether most  conclusively  show  that  it  was  very  unfair  and 
unconscionable,  if  not  absolutely  fraudulent.  Both  Andreas 
Rein  and  his  attorney  knew  that  an  appeal  had  been  taken, 
and  that  a  stay  of  proceedings  would  very  soon  be  made;  and 
the  said  attorney,  according  to  the  affidavit  of  the  sheriflf, 
directed  the  sale  to  take  place,  and  he  was  the  bidder  for  and 
in  the  presence  of  his  client,  and  the  sale  was  evidently  Aur- 
riedy  in  the  absence  of  other  bidders  and  other  parties  inter- 
ested, in  anticipation  of  a  stay  of  proceedings.  The  bid  of 
$3,200,  although  never  formally  withdrawn,  was  not  renewed 
but  a  bid  of  a  little  more  than  half  of  that  amount  only  was 
made. 

Without  further  particularizing,  it  is  sufficient  to  say,  in 
view  of  the  whole  transaction,  that  a  public  official  sale  of 
valuable  property,  to  one  of  the  parties  interested,  for  so  in- 
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adequate  a  Bum,  and  in  tte  abeenoe  of  other  parties  interested, 
caused  by  a  very  reasonable  supposition  that  it  would  not  take 
place  under  the  circumstanoes,  and  so  suspicionslj  hurried  to 
a  consummation,  cannot  stand  a  moment  in  a  court  of  equity. 
The  principles  upon  which  such  a  sale  should  be  set  aside 
are  clearly  established  by  numerous  decisions  of  this  court 
In  Strong  v.  Catton^  1  Wis.,  471,  a  party  interested  in  the 
property  sold,  and  who  intended  to  redeem  it  before  sale,  re- 
mained away  from  the  sale,  under  a  reasonable  belief  and 
snpposition  that  the  sale  would  be  postponed,  and  the  prop* 
erty  was  sold  for  an  inadequate  price.  The  sale  was  set 
aside,  and  this  court,  in  the  opinion  of  the  late  Mr.  Justice 
Crawford,  quotes  approvingly  the  languf^  xnMorite  v.  Hie 
Bishap  of  Durham^  1 1  Ves.,  67 :  "  Where  there  is  some  fraud 
or  misconduct  in  the  purchaser,  or  fraudulent  negligence  in 
another  person  as  agent,  of  which  it  is  against  conscience  that 
the  purchaser  should  take  advantage,  the  biddings  will  be 
opened  (i/ier  confirmation/  "  and,  as  the  result  of  a  review  of 
the  New  York  authorities  upon  the  question,  the  opinion  says, 
"  that  whenever  it  would  be  inequitable  or  against  good  con- 
science to  permit  the  sale  to  stand,  the  court  will  not  hestitate 
to  exercise  its  discretion  by  ordering  a  resale,"  and  further, 
"  in  no  proper  sense  of  the  word  could  a  transaction  of  this 
kind  be  called  a  fair  sale.'' 

In  Adams  v.  Haskell,  10  Wis.,  123,  the  parties  interested, 
and  who  intended  to  bid,  and  would  have  bid  $500  for  the 
property,  were  kept  away  by  an  accident,  and  the  plaintiff  in 
foreclosure  bid  it  in  for  $150.  The  circuit  court  on  motion 
set  aside  the  sale,  and  this  court  affirmed  the  order  as  being 
"  a  very  sound  exercise  of  discretion  under  the  circumstances." 
In  Cleveland  v.  Southard,  Safford  et  al.,  25  Wis.,  479,  the 
purchaser  at  foreclosure  sale  colluded  with  the  mortgagee  in 
order  to  buy  the  mortgaged  premises  for  very  much  less  than 
the  mortgage  debt  and  their  value;  and  this  court,  in  the  opin- 
ion of  the  late  Mr.  Justice  Paine,  said:    •After  collusively 
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selling  the  land  to  Safford  on  the  foreclosure,  for  a  part  only 
of  the  debt,  when  he  knew,  if  fairly  sold,  it  would  have  much 
more  than  paid  the  whole  of  it,  he  ought  not  to  be  allowed  to 
enforce  the  personal  claim  for  the  deficiency  which  he  had  him- 
self thus  caused,  against  Southard;'^  and  the  motion  to  set 
aside  the  sale  was  denied,  because  of  this  clear  and  adequate 
remedy  in  defense  to  a  suit  for  the  deficiency.  If  a  party  for 
such  an  act  is  to  be  held  responsible  by  collusion  with  the  pur- 
chaser, much  more  where  he  is  the  party  himself,  and  the 
rights  of  no  third  person  intervene.  See,  also,  Babcock  v. 
Perry^  8  Wis.,  277;  Starkweather  v.  SaweSy  10  Wis.,  125; 
Camphell  v.  Smithy  9  Wis.,  305;  Jones  v.  Dow^  15  Wis.,  582; 
Ba^Menv.  Eilers^  11  Wis.,  277;  EncJcing  v.  SimmonSf  28 
Wis.,  272;    Warren  v.  Foreman,  19  Wis.,  35. 

By  the  Court. — The  order  of  the  circuit  court  confirming 
the  sale  is  reversed,  with  costs,  and  the  cause  remanded  with 
directions  to  that  court  to  set  aside  the  sale  of  the  premises 
to  the  respondent  Andreas  Hein^  made  on  the  fourth  day  of 
December,  1877. 
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December  2  —  December  16, 1879. 

Insurance  against  Fire.     Waiver  or  estoppel  hy  actof  agent. 

..  Fire  insurance  policy,  with  condition  that  it  sboold  be  avoided  by  addi- 
tional insurance  taken  without  consent  of  the  secretary  of  the  insurance 
company  indorsed.  The  application  was  made  to  L.  and  K.,  local  agents 
of  the  company,  who  were  mere  surveying:  agents;  and  was  forwarded 
by  them  to  the  company,  which  sent  the  policy  to  the  insured  from  its 
principal  office.  Afterwards  L.  and  E.  dissolved  partnership,  but  both 
continued  to  act  as  agents  for  the  company,  L.  becoming  a  "  recording 
agent,'*  with  power  to  is^e  policies,  etc.,  and  E.  continuing  to  be  a 
mere  surveying  agent.  Subsequently  the  assured  applied  to  L.  for 
farther  insurance  on  the  same  property,  and  was  referred  by  him  to  E. 
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He  then  applied  to  E.,  who  sent  him  to  agents  for  other  insurance  com- 
panies, and  these  issued  to  him  another  policy  on  the  property  in  another 
company,  and  soon  after  informed  K.  of  the  fact,  who,  with  knowledge 
of  the  prior  policy,  took  no  objection;  and  the  assured  was  not  notified  by 
any  person  that  such  additional  insurance  rendered  his  former  policy  in- 
valid. No  consent  of  the  necretaiy  was  indorsed  on  the  first  policy.  Held, 
that  for  a  loss  occuring  after  these  transactions,  a  recovery  could  be  had 
upon  such  first  policy;  L.  having  so  acted  that  the  assured  had  a  right 
to  believe  that  he  consented  to  the  further  assurance,  and  the  company 
being  bound  by  L.'s  acts  as  a  waiver  or  estoppeL 

2.  The  mere  fact  that  an  application  to  an  agent  for  insurance  is  forwarded 

by  him  to  the  company's  principal  office  for  approval,  is  not  sufficient  to 
cbargd  the  assured  with  notice  of  the  exact  nature  and  limits  of  the 
agent*s  authority;  and,  in  the  absence  of  other  proof  that  the  assured 
here  had  notice  that  E.  was  only  a  surveying  agent,  E.*s  consent  to  the 
further  assurance  also  binds  the  company,  by  way  of  waiver  or  estoppel. 

3.  This  cause  is  decided  (as  was  Fleming  v.  Ins.  Co,,  42  Wis.,  616)  without 

reference  to  sec  1,  ch.  13,  Laws  of  1871,  the  construction  of  which  is 
not  determined. 
Ryan,  C.  J.,  dissented  from  the  judgment. 

ERROR  to  the  Circuit  Court  for  Winnebago  County. 

The  action  below  was  on  a  policy  of  insurance  against  loss 
by  fire,  issued  by  the  defendant  company  to  the  plaintiff  Gah 
laiinj  on  his  dwelling-house  in  the  city  of  Oshkosh,  and 
household  furniture  and  wearing  apparel  therein.  In  case  of 
loss,  a  portion  of  the  insurance  money  was  payable  to  the 
plaintiff  Kuettle  by  the  terms  of  the  policy.  The  property 
was  destroyed  by  fire  during  the  term  for  which  the  policy 
was  issued. 

A  few  weeks  preceding  the  fire,  Gallatin  procured  other 
insurance  on  the  same  property  in  another  company,  and  no 
consent  thereto  of  the  secretary  of  the  defendant  company 
was  written  on  the  policy  in  suit.  The  only  defense  made  to 
the  action  is,  that  the  policy  was  thereby  rendered  void. 

The  condition  in  the  policy  on  which  the  defense  is  founded, 
is  as  follows:  ^^If  the  assured  shall  have  obtained,  or  shall 
hereafter  obtain,  any  other  insurance  on  the  property  hereby 
insured,  or  on  any  part  thereof,  without  the  consent  of  the 
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secretary  of  this  company  written  hereon,  then  the  policy 
shall  be  void." 

After  the  testimony  had  all  been  given,  the  circuit  judge 
directed  the  jury  to  find  for  the  plaintiifs,  and  to  assess  their 
damages  at  $373.32.  A  verdict  was  thereupon  returned  as 
directed.  It  is  x5onceded  that,  if  the  plaintiffs  are  entitled  to 
recover,  the  damages  are  assessed  at  the  sum  due  on  the  policy. 

The  testimony  is  snflElciently  stated  in  the  opinion.  The 
circuit  court  denied  the  defendant's  motion  for  a  new  trial, 
and  judgment  was  entered  pursuant  to  the  verdict;  and  the 
defendant  company  brought  the  case  to  this  court  by  writ  of 
error. 

The  cause  was  submitted  on  the  brief  of  Charles  W,  Felker 
for  the  plaintiff  in  error,  and  that  of  Weishrod  <&  Sarshaw 
for  the  defendants  in  error. 

The  argument  for  the  plaintiff  in  error  was  substan- 
tially as  follows:  1.  The  company  never  consented  to  the 
procurement  of  additional  insurance,  and  never  even  had  any 
notice  or  knowledge  of  the  fact  until  after  the  loss.  The 
recording  agent,  Lawson,  through  whom  alone  the  company 
could  be  charged  (in  the  absence  of  any  act  done  by,  or  com- 
munication had  with,  the  general  officers  of  -the  company), 
testified  that  he  never  consented  to  further  insurance  or  had 
any  notice  or  knowledge  thereof  before  the  fire.  When  GaUatin 
applied  to  him  for  insurance  in  the  fall  of  1876,  and  again 
just  before  the  fire,  he  did  not  give  his  consent.  He  referred 
him  to  King,  for  an  obvious  reason.  Lawson  being  then  a 
recording  agent,  his  consent  would  have  bound  the  company; 
while  if  King  tx>ok  the  application  for  additional  insurance, 
he  must  necessarily  submit  it  to  the  company,  which  could 
accept  or  refuse,  relieving  Lawson  of  responsibility.  But 
such  a  reference  to  a  mere  soliciting  ag-ent  had  nothing  of  the 
nature  of  a  consent  by  Lawson  to  grant  the  additional  insurance; 
nor  could  the  making  of  such  an  application  to  him  be  any  no- 
tice of  the  insurance  afterwards  taken  in  another  company. 
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2.  Saitors  will  not  be  permitted  to  plead  ignorance  of  the  law 
that  an  agent  can  bind  his  principal  only  within  the  scope  of 
his  authority,  and  that  whoever  deals  with  a  special  agent,  con- 
Btitnted  for  a  special  purpose,  deals  at  his  peril,  and  is  boand 
to  know  the  extent  of  his  authority.  The  existence  of  solicit- 
ing agents  as  a  distinct  class  of  insurance  agents,  with  special 
and  limited  powers,  is  as  well  known  as  almost  auy  other  usage 
of  business.  In  the  first  transaction  which  Gallatin  had  witli 
King,  the  latter  solicited  the  insurance,  wrote  up  the  applica- 
tion, and  gave  Gallatin  a  receipt  signed  by  King  &  Lawson 
in  these  words:  "  Received  of  jFred.  Gallatin  an  application 
for  insurance  by  the  American  Insurance  Company^  of  Chi- 
cago, Illinois,  on  property  to  the  amount  of  $350,  for  the  term 
of  five  years,  subject  to  the  approval  of  said  company/  also 
an  installment  note  for  the  payment  of  premium,  as  repre- 
sented on  the  back  of  this  receipt;  also  $2.80,  first  install- 
ment." On  the  back  of  this  receipt  was  a  statement  that 
$2.80  would  be  due  on  a  specified  day  of  each  year;  that  a 
printed  notice  would  be  forwarded  to  the  assured  before  each 
such  installment  fell  due;  and  that  he  could  transmit  the 
amount  as  therein  directed,  at  the  risk  of  the  company.  The 
receipts  for  the  second  and  third  installments  (dated  in  Sep- 
tember, 1875  and  1876,  respectively,  and  being  for  the  only 
installments  paid  after  the  first),  were  dated  at  the  office  in 
Chicago,  and  signed  by  the  secretary  of  the  company;  and, 
in  the  absence  of  any  evidence  to  the  contrary,  it  must  be 
presumed  that  the  installments  were  paid  directly  to  the  com- 
pany. These  transactions  clearly  charged  Gallatin  with  notice 
of  King's  limited  and  special  authority  as  a  mere  soliciting 
agent  (Wood  on  Fire  Ins.,  652;  2  Kent,  621;  Dunlap's  Paley, 
202;  Story  on  Agency,  §  133;  May  on  Ins.,  §  138);  and  so 
far  as  the  claim  that  the  condition  of  the  policy  as  to  addi- 
tional insurance  was  waived  is  based  on  any  act  of  King, 
they  bring  the  case  clearly  within  the  decision  in  J^leming  v. 
Hartford  Ins.  Co.y  42  Wis.,  616.     If  King  had  no  power  to 
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bind  his  principal  by  contract,  he  could  have  no  power  to 
waive  any  conditions  of  an  executed  contract.     It  cannot  be 
seriously  questioned  that  if  Gallatin  dealt  with  King  with 
knowledge  that  he  was  exceeding  his  authority,  the  com- 
pany were  not  bound;  and  if  the  question  had  been  submitted 
to  the  jury,  they  must  have  found  the  existence  of  such: 
knowledge.    Mitchell  v.  Lycoming  Ins.  Co,^  51  Pa.  St.,  402 ; 
Ins.    Co.   V.   Johnson^    23    id.,    72;  Winnesheik  Ins.  Co. 
V.  Holzgrafe^  53  111.,  516;  Eealey  v.  Imperial  Ins.  Co.^ 
5  Nev.,  268;    13  Gray,  79;    6    id.,  169;    8  id.,  32;   Mar^ 
hey   V.    Mut.  Ben.  Ins.   Co.^   103  Mass.,    78;    Catoir    v. 
Am.    Life    Ins.    and    Trust   Co.,    33    N.    J.    Law,    487; 
Schenck  v.  Mercer  Co.  Mut.  Fire  his.  Co.,  24  id.,  447;  Ba/r^ 
rett  V.  Union  Mut.  F.  I.  Co.,  7  Cush.,  175;  Forbes  v.  Aga- 
warn  Mut.  F.  I.  Co.,  9  id.,  470;  24  Mich.,  268;  Keenan 
V.  Dubuque  Mutual  F.  I.  Co.,  13  Iowa,  375;   Ayres  v. 
Hartf.  F.  I.  Co.,   17  id.,   176;   25  id.,   50;  2  Denio,  65; 
18  N.  T.,  387;  66  id.,  464;  20  id.,  52;    Wilson  v.  Oenesee 
Mut.  Ins.  Co:,  14  id.,  418;  Bush  v.  Westchester  F.  I.  Co., 
63  id.,  631.    There  is  indeed  a  conflict  of  authority  upon  the 
question  of  the  extent  to  which  insurance  companies  are  bound 
by  the  acts  of  their  soliciting  agents  down  to  the  time  of  the 
final  execution  of  the  contract  by  the  delivery  of  the  policy; 
and  it  is  here  conceded  that  such  companies  should  be  bound 
by  all  that  such  an  agent  does,  or  knows  concerning  the  risk, 
down  to  that  time,  since  that  is  within  the  scope  of  his  duties. 
Mitchell  V.  Ins.  Co.,  supra/  Rowley  v.  Empire  Ins.  Co.,  3 
Keyes,  559;  Anson  v.  Winnesheik  Ins.  Co.,  23  Iowa,  84; 
Miller  v.  Mut.  Ben.  Life  Ins.  Co.,  31  id.,  216;  Franklin 
Life  Ins.  Co.  v.  Sefton,  53  Ind.,  380.     But  here  the  conflict 
of  authority  ceases.     When  the  soliciting  agent  has  fulfilled 
his  mission  and  exhausted  his  powers,  by  procuring  a  delivery 
to  the  applicant  of  a  policy  of  insurance,  courts  cannot  enlarge 
and  extend  his  powers  by  giving  him  authority  thereafter  to 
change  the  conditions  of  the  policy,  and  bind  the  company,  un- 


Digitized  byVjOOQlC 


AUGUST  TEEM,  1S79.  41 

The  American  Ins.  Co.  vs.  Gallatin  and  another. 

til  the  loss  be  paid.  But  this  the  circuit  court  attempted  to 
do  by  its  direction  to  the  jury  to  find  for  the  plaintiff  below. 
For  the  defendants  in  error,  it  was  argued  as  follows: 
1.  It  is  settled  in  this  state  tliat  an  insurance  accent  author- 
ized  to  issue  policies  aud  receive  premiums  may  bind  the 
company  by  a  waiver  of  any  condition  of  the  policy.  War- 
ner V.  Ins.  Co.^  14  Wis.,  318;  Miner  v.  Ins.  Co.j  27  id.,  693; 
Roberts  V.  Ins.  Co.^  41  id.,  321;  Oans  v.  Ins.  Co.^  43  id.,  108; 
Winarvs  v.  Ins.  Co.^  38  id.,  342.  The  only  case  in  this  state 
which  makes  a  distinction  between  soliciting  or  surveying 
agents  and  recording  agents,  is  Fleming  v.  Hartford  Ins.  Co.^ 
42  Wis.,  616;  and  in  that  case  the  court  held  that  the  plaintiff 
conld  not  recover,  on  the  ground  that  he  had  notice  that  the 
agent  had  no  authority  to  make  a  contract  of  insurance. 
Many  authorities  in  other  states  hold  that  a  mere  soliciting 
agent  can  neither  make  a  contract  of  insurance  nor  waive  any 
condition  of  the  policy,  provided  that  either  actual  or  con- 
structive notice  of  his  limited  authority  is  brought  home  to 
the  assured.  In  all  these  cases  it  was  shown  that  the  assured 
had  either  direct  notice  of  the  agent's  limited  authority  or 
knowledge  of  such,  facts  as  a  prudent  man  was  bound  to  re- 
gard. Secret  limitations  by  the  company  upon  the  agent's 
o^^par^n^  authority  are  not  sufficient;  but  the  assured  must 
have  notice  of  such  limitations.  Wood  on  Fire  Ins.,  §§  383, 
390.  In  the  present  case  it  does  not  appear  that  Gallatin  had 
any  knowledge  or  notice,  at  the  time  the  original  policy  was 
issued,  that  King  &  Lawson  had  no  authority  to  issue  policies; 
but  the  company  itself  led  him  astray  by  indorsing  on  the 
policy,  "  King  &  Lawson,  Agents,"  instead  of  describing  them 
simply  as  "  Soliciting  Agents.'*  These  men  kept  a  regular 
office  or  place  of  business,  kept  a  register  of  all  policies  issued 
by  this  company,  sometimes  collected  premiums,  and  in  fact 
transacted  a  general  insurance  business;  and  Gallatin  had  no 
reason  to  question  their  authority  as  recording  agents.  Nor, 
when  he  applied  for  and  obtained  additional  insurance,  had  he 
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any  notice,  direct  or  indirect,  of  the  limited  aathoritj  of 
King;  but  he  exercised  due  diligence,  and  was  led  bj  the 
frandulent  acts  of  Lawson  to  believe  that  King  had  full  au- 
thority to  grant  such  insurance.  In  referring  him  to  King, 
Lawson  must  be  held  to  have  consented  that  he  should  take 
the  additional  insurance  if  King  procured  it  for  him;  he  im- 
pliedly authorized  King  to  procure  for  OaUatin  such  further 
insurance.  And  the  company  is  responsible  for  the  acts  of 
its  '^  agent's  clerks,  or  any  person  to  whom  he  delegates  author- 
ity to  discharge  his  functions  for  him."  "Wood  on  F.  L,  § 
409.  Moreover,  the  company  is  estopped  by  the  fraudulent 
acts  of  Lawson  from  denying  that  it  had  notice  of  the  addi- 
tional insurance.  Again,  King,  as  soliciting  agent,  was  to  re- 
ceive applications  for  additional  insurance,  and  transmit  them 
to  the  conipany;  and  this  being  in  the  line  of  his  duty,  it 
must  be  conclusively  presumed  that  he  notified  the  company 
of  Gallatin^ B  application.  Both  through  Lawson  and  through 
King,  therefore,  the  company  is  chargeable  in  law  with  notice 
of  the  additional  insurance;  and,  having  failed  to  return  the 
premium  note  or  notify  Gallatin  that  the  policy  was  cancelled, 
it  cannot  now  defend  on  the  ground  of  such  additional  insur- 
ance.   Wood,  §  371,  and  cases  there  cited. 

[Counsel  on  both  sides  also  discussed  at  length  the  question 
whether  sec.  1,  ch.  13  of  1871,  and  sec  1977,  R  S.,  render 
insurance  companies  doing  business  in  this  state  liable  for  the 
acts  of  soliciting  agents  to  the  same  extent  as  for  those  of 
recording  agents.] 

Lyon,  J.  No  consent  of  the  secretary  of  the  insurance  com- 
pany that  Gallatin,  might  procure'  other  insurance  on  the 
insured  property,  is  written  on  the  policy.  It  is  manifest, 
therefore,  that,  by  the  tenns  of  the  contract  between  the  par- 
ties, the  policy  in  suit  is  void,  unless  the  company  or  its  agent 
has  done  some  act,  or  is  chargeable  with  some  omission  of 
duty,  which  operates  as  a  waiver,  or  which  estops  the  com- 
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panj  from  availing  itself  of  the  Btipnlation  that  the  policy 
shall  be  void  in  case  farther  insurance  of  the  property  be 
obtained  without  such  consent  written  thereon. 

Inasmuch  as  the  judge  directed  a  verdict  for  the  plaintiffs, 
the  judgment  cannot  be  upheld  unless  the  facts  constituting 
such  waiver  or  estoppel  are  conclusively  proved. 

As  we  read  the  testimony,  the  undisputed  facts  proved  on 
the  trial  are  as  follows:  The  policy  in  suit  was  issued  to  Chd- 
latin  in  1874,  and  the  insurance  was  for  five  years.  The  appli- 
cation for  the  policy  was  made  to  Sling  &  Lawson,  the  local 
agents  of  the  company.  The  powers  of  these  agents  were  lim- 
ited, by  their  appointment,  to  receiving  applications  for  insur- 
ance and  collecting  premiums  therefor.  That  is  to  say,  they 
were  surveying  agents  only.  Fleming  v.  ln$.  Co.^  42  Wis., 
616.  The  policy  was  forwarded  to  Qullatin  from  the  oflSce  of 
the  company  in  Chicago,  indorsed  at  such  oiBce,  "  King  & 
Lawson,  Agents." 

In  1875,  King  &  Lawson  dissolved  their  copartnership,  but 
both  continued  to  act  as  agents  for  the  company.  King  re- 
mained a  surveying  agent;  but  in  May,  1876,  Lawson  was  ap- 
pointed a  recording  agent  of  the  company;  that  is,  he  was 
invested  by  the  company  with  power  to  make  contracts  of  in- 
surance, and  countersign,  issue  and  renew  policies  on  behalf 
of  the  company,  as  well  as  to  receive  applications  and  collect 
premiums.  Fleming  v.  Ins,  Co,j  supra.  It  does  not  appear 
that  Gallatin  had  any  notice  of  the  character  of  the  agency 
of  King  &  Lawson,  further  than  it  might  have  been  disclosed 
inferential ly  by  the  manner  in  which  they  conducted  the  busi- 
ness. Lawson  testified  that  he  was  not  a  recording  agent 
of  the  company  in  respect  to  a  class  of  policies  denominated 
^installment  policies;"  that  his  commission  does  not  apply 
to  such  policies.  The  policy  in  suit  is  one  of  this  class.  But 
the  witness  produced  his  written  appointment  or  commission 
as  agent,  and  no  distinction  is  made  therein  between  install- 
ment and  other  policies.    The  power  therein  conferred  is  gen- 
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eral.  It  may  be  observed  here  that  the  writing  is  the  best 
evidence,  and  destroys  the  force  of  the  conflicting  oral  testi- 
mony. 

In  the  fall  of  1876,  Gallatin  applied  to  Lawson  for  farther 
insurance  on  the  insured  property,  and  the  latter  referred  him 
to  King.  It  does  not  appear  that  he  then  applied  to  King. 
Early  in  1877,  and  a  few  weeks  before  the  fire,  Oallati/n  again 
applied  to  Lawson  for  further  insurance  on  the  property,  and 
was  again  referred  by  him  to  King.  Lawson  testifies  that  he 
referred  Gallatin  to  King  because  he  thought  there  was 
already  enough  insurance  on  the  property;  but  it  does  not 
appear  that  he  told  Gallatin  so. 

It  satisfactorily  appears  that  Gallatin  thereupon  applied  to 
King  for  the  additional  insurance,  and  King  sent  him  to  Ben- 
nett &  Pulling,  who  were  agents  at  O&hkosh  for  other  insur- 
ance companies,  and  they  issued  another  policy  to  Gallatin 
on  the  insured  property,  in  behalf  of  the  "  Millville  Insurance 
Company."    This  policy  was  issued  February  16, 1877. 

King  occupied  the  same  oflSce  with  Bennett  &  Pulling,  and 
had  there  a  copy  of  Lawson's  register  of  the  business  of  the 
defendant  company  —  the  American,  —  which  contained  an 
entry  of  the  policy  in  suit.  Mr.  Pulling,  who  transacted  the 
business  with  Gallatin,  examined  the  register  and  saw  this 
entry  when  he  issued  the  Millville  policy. 

Within  three  or  four  days  thereafter.  Pulling  informed  King 
that  he  had  issued  such  policy.  PuUing's  testimony  on  the 
subject  (which  is  uncontradicted)  is  as  follows: 

"  The  record  that  I  examined  in  the  American  Insurance 
Company^ %  books  was  the  record  of  this  policy;  it  was  not  a 
full  copy  of  it;  it  was  a  sort  of  an  abstract.  I  told  Mr.  King 
that  I  had  issued  additional  insurance  on  the  property:  he  said 
nothing;  he  merely  glanced  at  the  register,  and  sat  down  and 
said  nothing  about  it;  he  glanced  at  the  Millville  register.  He 
asked  if  I  had  seen  a  man  he  had  sent  there;  this  was  at  the 
time  I  told  him  about  the  policy;  I  told  him  I  had  written  it 
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np  in  the  Millville,  and  pointed  to  the  register.  The  whole 
conversation  about  the  matter  was  this:  he  asked,  when  he 
came  in,  if  I  had  seen  a  man  (I  think  he  mentioned  the  name) 
that  he  had  sent  there  for  additional  insurance;  I  said,  yes, 
and  I  said  that  I  had  written  it  up  in  the  Millville,  and  pointed 
to  the  register  that  lay  on  the  desk;  he  merely  glanced  at  it, 
and  nodded  and  sat  down.  I  wouldn't  be  certain  that  he  men- 
tioned any  names.'' 

Gallatm  was  not  notified  by  any  person  that  the  policy  in 
suit  was  rendered  invalid  by  the  additional  insurance,  although 
he  and  the  agents  of  the  defendant  company,  King  &  Law- 
son,  all  resided  in  Oshkosh  until  after  the  fire.  The  insured 
property  was  burned  March  25,  1877.  King  died  in  the  fall 
of  that  year. 

From  the  foregoing  facts,  the  inference  seems  very  plain, 
that  Gallaiin  believed,  and  had  the  right  to  believe,  that  Law- 
son  consented  to  the  further  insurance.  If  Lawson  was  of 
the  opinion  that  the  property  was  already  fully  insured,  it 
was  his  plain  duty  to  express  that  opinion  to  Oallatin,  He 
did  not  do  so,  but  so  dealt  with  Oallatin  that  the  latter  evi- 
dently thought  he  had  his  consent,  and  on  the  faith  thereof 
incurred  the  trouble  and  expense  of  obtaining  the  MillviUe 
policy.  ]Nor  is  this  all.  King,  the  agent  of  the  defendant 
company,  to  whom  Lawson  referred  Gallatin^  evidently  con- 
sented to  the  further  insurance;  certainly  he  assented  to  it 
soon  after  it  was  obtained. 

It  is  argued  that  the  company  is  not  bound  by  these  acts  of 
King,  because  he  had  no  power  to  make  contracts  for  it.  We 
are  inclined  to  think  that  there  is  nothing  in  the  evidence 
tending  to  show  that  Oallatin  had  notice  that  King  was  only 
a  surveying  agent.  The  fact,  standing  alone,  that  the  applica- 
tion  for  the  insurance  was  forwarded  to  the  oflSce  of  the  com- 
pany for  approval,  to  the  knowledge  of  Oallatin^  is  not  such 
evidence.  Although  that  course  must  be  pursued  by  a  mere 
surveying  agent,  it  may  be  pursued  by  a  recording  agent; 
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and  it  would  be  unreasonable  to  charge  the  insnred  with  notice 
of  the  precise  character  and  limits  of  the  agent's  authority, 
merely  because  he  knew  that  the  agent  thus  forwarded  the 
application  for  approval. 

We.  conclude,  thea^foi-e,  that,  qtwad  the  insured,  both  Law- 
son  and  King  must  be  regarded  as  general  agents  of  the  de- 
fendant company;  that  is,  as  agents  having  power  to  contract 
for  the  company.  So  regarding  them,  their  consent,  or  the 
consent  of  either  of  them,  to  further  insurance,  is  binding 
upon  the  company,  and  operates  as  a  waiver  of  the  stij)ulation 
iii  the  policy  concerning  the  manner  in  which  consent  to  fur- 
ther insurance  should  be  given. 

On  the  same  grounds,  acts  in  pais  of  either  agent,  which 
would  estop  the  agent  were  he  the  principal,  will  in  like  man- 
ner estop  their  principal  —  the  insurance  company  —  from 
claiming  a  forfeiture  of  the  policy  under  the  stipulation. 

Had  Lawson  expressly  consented  to  the  further  insurance, 
it  is  conceded  that  such  consent  would  bind  the  company  and 
operate  as  a  waiver  of  the  stipulation.  Why  should  not  the 
company  also  be  bound  by  the  consent  which  may  fairly  be 
implied  from  the  manner  in  which  he  treated  the  application 
of  Gallatin  for  further  insurance?  And  why  is  not  consent 
thus  given,  which  Gallatirh  accepted  as  consent,  and  acted 
upon  in  good  faith,  equivalent  to  express  consent?  No  good 
reason  is  perceived  why  the  company  is  not  equally  bound  in 
either  case.  But  if  the  acts  of  Lawson  in  the  premises  do 
not  amount  to  a  waiver,  we  think  they  raise  an  estoppel 
against  the  company.  Had  Onllatin  applied  at  the  office  of 
the  company  in  Chicago  for  further  insurance,  or  for  leave  to 
obtain  it,  and  had  the  general  officers  of  the  company  in 
charge  of  its  business  there  referred  him  to  King,  their  agent, 
without  expressly  assenting  to  or  dissenting  from  the  appli- 
cation, and  had  King  consented  to  further  insurance,  and 
directed  the  insured  where  to  obtain  it,  making  no  objection 
when  notified  that  he  had  obtained  it,  no  court  would  hesitate 
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for  a  moment  to  hold  that  the  company  was  estopped  to  claim 
a  forfeitare  of  the  policy  because  the  consent  of  its  secretary 
was  not  indorsed  upon  it. 

In  this  transaction  Lawson  represents  the  company,  and  the 
same  results  must  follow  his  acts  and  omissions  as  would  fol- 
low the  same  acts  and  omissions  of  its  president,  secretary,  or 
board  of  directors. 

As  regards  the  acts  of  King,  we  are  satisfied  that  he  ex- 
pressly consented  to  the  further  insurance,  and  thereby  waived 
the  necessity  for  obtaining  the  written  consent  of  the  secre- 
tary. The  grounds  upon  which  we  are  inclined  to  hold  his 
consent  binding  upon  the  company  hare  already  been  stated. 
Holding,  however,  that  the  company  is  bound  by  the  acts 
and  omissions  of  Lawson,  it  would  not  change  our  judgment 
were  we  to  hold  the  opposite  views  in  respect  to  the  acts  of 
King. 

Our  conclusion  is,  that  the  evidence  shows  conclusively  that 
the  plaintiffs  were  entitled  to  recover,  and  hence,  that  the 
court  properly  directed  a  verdict  for  them. 

The  rules  of  law  upon  which  our  judgment  is  based,  have 
been  applied  by  this  court  in  many  cases,  some  of  which 
will  be  found  cited  in  the  brief  ot  counsel  for  the  defendants 
in  error. 

We  have  determined  the  appeal  without  reference  to  chap- 
ter 13,  Laws  of  1871,  sec.  1,  which  provides  that  a  person 
performing  certain  acts  in  respect  to  an  insurance  company 
^  shall  be  held  to  be  an  agent  of  such  company  to  all  intents 
and  purposes.''  An  argument  has  been  based  upon  this  statute 
to  show  that  one  who,  before  the  act,  was  a  mere  surveying 
agent,  becomes  by  the.  act,  as  to  the  public,  a  general  agent; 
that  such  is  the  construction  to  be  given  the  phrase  ^^  to  all 
intents  and  purposes;''  and  that  under  the  statute  the  acts  of 
King  would  bind  the  company  as  effectually  as  would  those 
of  Lawson,  or  any  other  recording  agent 
On  the  other  hand,  it  is  argued  that  the  purpose  of  the 


Digitized  by  LjOOQIC 


48  SUPREME  COURT  OF  WISCONSIN, 

Eoplitz  vs.  Gustavus. 

statute  is  to  make  agents  like  King  amenable,  as  agents  of 
the  companies,  to  the  requirements  of  the  insurance  laws  of  the 
state,  and  not  to  extend  the  liability  of  the  companies  for  the 
acts  or  omissions  of  their  soliciting  or  surveying  agents.  See, 
also,  R  S.,  sec  1977, 

We  do  not  on  this  appeal  determine  the  construction  of  the 
statute.  Allusion  is  here  made  to  it  mainly  for  the  purp)Ose 
of  saying  that  in  the  case  of  Fleming  v.  Ins.  Co.^4:2  Wis.,  616, 
our  attention  was  not  called  to  it,  and  it  was  not  considered. 
It  may  be  that  a  construction  might  properly  have  been  given 
to  the  statute  in  that  case;  but  none  was  given,  and  the  ques- 
tion as  to  what  is  the  true  construction  thereof  must  be  con- 
sidered open  for  future  argument  and  adjudication. 

By  the  Court — The  judgment  of  the  circuit  court  is  af- 
firmed. 

Kyan,  0.  J.,  dissented. 


KoPLiTZ  vs.   Gustavus. 

December  2  —  December  1$,  1879, 

Landlord  and  Tenant.    Tenancy  from  year  to  year,  how  created. 

E.  attempted  orally  to  lease  premises  to  G.  for  two  years  at  a  specified  sum 
per  year,  payable  "  at  such  times  during  the  term  as  plfidntiff  should  re- 
quhre;"  and  G.  went  into  possession  under  the  lease,  and  remained  in 
possession  twenty  months,  paying  the  first  year  the  spedfied  rent  there- 
for when  demanded,  and  also  paying  at  the  same  rate  until  the  end  ot 
the  next  six  months.  Heldj  tiiat  though  the  lease  was  void  by  the 
statute  of  frauds,  G.  became  a  tenant  from  year  to  year  on  the  terms 
therein  stipulated. 

APPEAL  from  the  County  Court  of   Winnebago  County. 

Action  for  rent;  tried  by  the  court  without  a  jury.  The 
findings  of  the  court  bearing  upon  the  character  of  the  ten- 
ancy are  recited  in  the  opinion.    There  was  a  further  finding 
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that  there  was  due  from  defendant  to  plaintiff  $49.50,  as  rent 
of  the  premises  for  the  months  of  April,  May  and  Jnne,  1877, 
payment  of  which  had  been  refused;  and  from  a  judgment  in 
plaintiff's  favor  for  that  sum,  defendant  appealed. 

The  cause  was  submitted  on  the  brief  of  Weiabrod  cfe  Har- 
shaw  for  the  appellant,  and  that  of  TT.  B.  Felker  for  the 
respondent 

For  the  appellant  it  was  argued,  that,  as  the  lease  was  not  in 
writing,  and  was  for  a  period  longer  than  a  year,  it  was  void 
(R,  S.,  sec.  2304);  that  the  rent  reserved  was  not  annual  but 
monthly,  payable  at  the  end  of  each  month  on  plaintiff's 
demand ;  and  that  under  these  circumstances  the  tenancy  created 
by  holding  over  was  one  from  month  to  month,  and  determin- 
able by  thirty  days'  notice  (People  v.  Da/rlmg^  47  N.  Y.,  666; 
Aiviermn  v.  PrindUy  23  Wend.,  616;  1  Washb.  R.  P.,  4th 
ed.,  601);  that  defendant  had  given  a  month's  notice  to 
quit,  and  the  objection  that  this  notice  was  not  in  writing  was 
waived  by  plaintiff's  failing  to  object  to  it  upon  that  ground 
and  insisting  upon  a  full  year's  rent ;  and  that  if  this  were  other- 
wise, the  evidence  showed  that  in  June,  1877,  there  was  either 
an  eviction  of  the  defendant  or  a  surrender  by  operation  of 
law,  and  a  tender  by  defendant  of  the  full  rent  due  to  that 
time. 

For  the  respondent  it  was  argued,  that,  "  if  any  tenant  for  a 
year  or  more  shall  hold  over  after  the  expiration  of  his  term, 
he  may,  at  the  election  of  his  landlord,  be  considered  as  a 
tenant  from  year  to  year  upon  the  terms  of  the  original  lease." 
Sec  2,  ch.  91,  R  S.  1858;  sec  2187,  R  S.  1878.  The  statute 
is  silent  as  to  the  time  and  manner  of  the  election.  But  a 
tenant  for  a  year  holding  over  does  so  at  his  peril;  and  the 
landlord  may  treat  him  either  as  a  trespasser  or  as  a  tenant  for 
another  year  on  the  terms  of  the  prior  lease.  Conway  v.  Stark  • 
weatJieVy  1  Denio,  118;  Hunter  v.  Oeterhoudt^  11  Barb.,  33; 
WUt  V.  Mayor  of  N.  T.y  6  Rob.,  248;  Park  v.  Castle,  19 
How.  Pr.,  29;  Schuyler  v.  Smith,  51  K  Y.,  309;  Bacon  v. 
Vou  XLVm.— 4 
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Brown^  9  Conn.,  834;  EemphUl  v.  Flynn^  2  Pa.  St,  144. 
As  an  agreement  to  terminate  a  lease  need  not  be  express,  but 
may  be  inferred  from  the  condact  of  the  parties  (80  N.  Y., 
454;  14  Allen,  177;  2  Duer,  188;  78  III.,  51),  so  the  election 
to  continue  thQ  tenancy  for  another  year  may  be  indicated  by 
the  acts  of  the  parties,  withont  express  notice  of  an  election; 
and  any  act  which  would  estop  the  landlord  to  deny  a  yearly 
tenancy,  ought  to  be  suflScicnt  in  law  to  bind  the  tenant  with 
notice  of  the  landlord's  election. 

A  parol  lease  of  land  for  years  being  void,  the  tenancy,  if 
continued  beyond  a  year,  becomes  a  tenancy  from  year  to  year. 
28  Conn.,  804;  21  id.,  898;  12  How.  Pr.,  259;  6  id.,  664; 
2  Cow.,  660;  8  id.,  226;  4  Wend.,  827;  81  N.  Y.,  514;  85  Pa. 
St,  45;  4  Whart,  226;  Jones  v.  Peterman^  8  S.  <&  R.,  548; 
18  id.,  60;  8  Ohio,  294;  7  Ohio  St,  165;  18  IlL,  75;  B^rrey 
V.  Zindleyj  42  E.  C.  L.,  263;  Mann  v.  Lovejot/j  21  id.,  454; 
De  Medina  v.  Poison^  8  id.,  21;  IlameTton  v.  Stead,  10  id., 
159;  Clayton  v.  Blakey,  8  Term,  8;  Martin  v.  Watts,  2  Esp., 
501.  Payment  of  rent  in  monthly  or  quarterly  installments 
is  not  inconsistent  with  a  yearly  tenancy.  McKmney  v.  Peck, 
28  111.,  178;  Laguerenne  u  Dougherty,  88  Pa.  St,  45;  Schuy- 
ler V.  Leggett,  2  Cow.,  660. 

Cole,  J.  It  seems  to  us  impossible  to  deny  that  there  was 
abundant  testimony  in  this  case  to  sustain  the  finding  of  the 
county  court  to  the  effect  that  the  defendant,  on  the  first  of 
October,  1875,  by  a  verbal  lease,  rented  of  the  plaintiff  the 
premises  in  question,  for  two  years  from  that  date,  at  the 
annual  rental  of  $198  per  year,  or  at  the  rate  of  $16.50  per 
month,  the  rent  to  be  paid  at  such  times  during  the  term  as 
the  plaintiff  should  demand;  that  the  defendant  went  into 
possession  of  the  premises,  under  the  lease,  about  that  time, 
and  remained  in  possession  for  the  first  year,  paying  $198  rent, 
when  it  was  demanded  by  the  plaintiff;  and  that  the  defend- 
ant continued  to  possess  and  occupy  the  premises  down  to  the 
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27th  of  May,  1877,  paying  the  rent  for  the  second  year  down 
to  and  including  the  month  of  Marsk. 

Certainly  the  weight  of  testimony  tenda  to  establish  these 
facts,  and  the  question  is,  Was  the  county  ooiui;  right  in  its 
conclusion  of  law,  deduced  from  them,  that  the  leas^  was  valid 
for  the  term  of  one  year  from  the  date  thereof,  and  that  after 
the  expiration  of  the  year  the  defendant  was  a  tenant  holding 
over  from  year  to  year?  On  the  part  of  the  defendant  it  is 
claimed  that  this  view  is  incorrect,  his  counsel  insisting  that 
the  lease,  not  being  in  writing,  was  void,  and  that  the  defend- 
ant had  the  right,  without  the  consent  of  his  landlord,  to  aban- 
don tlie  premises  at  any  time  during  the  second  year,  and 
thereby  exonerate  himself  from  the  payment  of  rent  during 
the  residue  of  that  year.  This  position  of  counsel  is  based  on 
the  provisions  of  the  statute  of  frauds  which  were  in  force 
when  the  verbal  lease  was  made,  and  which  declare,  in  sub- 
stance, that  no  estate  or  interest  in  land,  other  than  leases  for 
a  term  not  exceeding  one  year,  shall  be  created  or  granted  un- 
less by  act  or  operation  of  law,  or  by  deed  or  conveyance  in 
writing,  subscribed  by  the  party  creating  or  granting  the  same, 
or  by  his  lawful  agent  duly  authorized  thereunto  (section  6, 
di.  106, 2  Tay.  Stats.),  and  that  every  parol  contract  for  a  leas- 
ing for  a  longer  period  than  one  year  shall  \)%  void  (section  8). 

It  Mrill  be  observed  that  these  provisions  in  regard  to  parol 
leases  differ  somewhat  from  the  terms  of  the  English  statute 
of  frauds,  and  from  the  statute  as  adopted  in  some  of  our 
sister  states,  which  do  not  make  verbal  leases  exceeding  the 
prescribed  period  void,  but  allow  them  the  effect  of  estates  at 
will.  BoUoTh  V.  TonUiny  5  A.  &  E.,  856;  Ellis  v.  Paige^  1 
Pick.,  43 ;  Davis  v.  Thompson^  13  Maine,  214 ;  Barlow  v.  Wain- 
Wright,  22  Vt,  88;  Taylor's  L.  &  T.,  §§  28  et  seq;  1  Washb.  R 
P.  (4th  ed.),  613, 614;  Browne  on  Frauds,  ch.  3;  Doe  v.  BM 
and  Clayton  v.  Blakey,  2  Smith's  Leading  Cases,  177, 180.  But 
the  counsel  does  not  contend  even  for  such  a  literal  and  rigid 
construction  of  the  above  provisions  of  our  statute  as  wonld 
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make  this  parol  lease  for  two  years  absolutely  void  —  more 
especially  when  coupled  with  the  facts  of  the  lessee's  entry 
under  it,  his  holding  possession  of  the  premises  for  about  a 
year  and  eight  months,  and  his  payment  of  the  stipulated  rent 
for  a"  year  and  a  half;  but  he  says  that  these  facts  cannot  have 
the  effect  of  changing  the  tenancy  into  one  from  year  to  year, 
as  was  held  by  the  county  court.  But  to  this  it  may  be 
answered,  that  there  are  well  considered  cases  which  decide, 
under  the  English  statute  and  statutes  which  contain  similar 
provisions,  that  while  a  parol  lease  for  more  than  the  prescribed 
period  creates  in  the  first  instance  only  an  estate  at  will,  yet 
such  estate,  when  once  created,  may,  like  any  other  estate  at 
will,  be  converted  into  a  tenancy  from  year  to  year,  by  pay- 
ment of  rent  or  other  circumstances  which  indicate  an  inten- 
tion to  create  such  yearly  tenancy.  See  the  authorities  cited 
in  Barlow  v.  Wainwright^  supra. 

"  Indeed,"  says  the  learned  anuotator  to  Clayton  v.  BlaJcey^ 
"  to  deny  to  such  payment  the  effect  of  creating  a  tenancy 
from  year  to  year,  in  cases  where  the  letting  was  by  parol  for 
more  than  three  years,  would  be  to  contravene,  rather  than 
obey,  the  enactment  of  the  statute  of  frauds,  since  that  act 
evidently  means  that  such  a  parol  lease  shall  enure  in  every 
respect  as  a  leas%  at  will.  Now,  one  of  the  incidents  of  a 
lease  at  will  is  its  convertibility  by  payment  of  rent  into  a 
tenancy  from  year  to  year."     2  Smith's  Leading  Cases,  180. 

It  surely  would  be  difficult  to  find  a  case  where  the  facts 
would  more  fully  warrant  the  conclusion  that  a  tenancy  from 
year  to  year  was  created,  than  the  one  before  us.  The  defend- 
ant himself  testified  that  he  Ivanted  to  rent  the  premises  for 
three  years,  but  that  the  plaintiff  would  not  agree  to  that,  but 
did  agree  to  rent  them  for  two  years;  and  it  is  admitted  that 
the  defendant  paid  the  rent  for  six  months,  and  remained  in 
possession  for  eight  months,  of  the  second  year.  From  these 
acts  no  other  inference  can  be  made  than  that  a  yearly  tenancy 
was  intended  to  be  created. 
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There  is  another  section  of  the  statute  which  has  some 
bearing  upon  the  point  we  are  considering,  which  provides 
that  whenever  there  is  a  tenancy  at  will  or  by  sufferance, 
created  in  any  manner,  it  may  be  terminated  on  notice  by 
either  party,  etc;  provided,  that  if  any  tenant  for  a  year  or 
more  shall  hold  over  after  the  expiration  of  his  term,  he  may, 
at  the  election  of  his  landlord,  be  considered  as  a  tenant  from 
year  to  year  upon  the  terms  of  the  original  lease.  Section  2, 
ch.  91,  Tay.  Stats.  It  may  be  said  that  this  provision  cannot 
apply  to  the  case,  because  the  tenant  entered  into  possession 
under  a  parol  lease,  which  was  void.  But  this  answer  is  not 
conclusive  under  the  authorities  upon  the  subject. 

In  Lee  v.  Smithy  9  Exch.,  662,  a  tenant  entered  into  posses- 
sion of  premises  under  an  agreement  in  writing,  which  stip- 
ulated for  a  longer  term  than  three  years,  and  which  was  void 
under  S  and  9  Yict,  ch.  106,  because  not  under  seal.  The 
rent  was  to  be  paid  quarterly  in  advance.  The  tenant  occu- 
pied the  premises  for  some  time,  paying  rent,  and  on  several 
occasions  taking  receipts  which  stated  that  the  payments  were 
made  in  advance.  In  an  action  for  unlawful  distress,  it  was 
&eld  that,  although  the  agreement  was  void  under  the  statute, 
still  the  receipts  taken  were  ample  evidence  that  the  plaintiff 
consented  to  be  a  tenant  from  year  to  year  upon  the  terms  that 
the  rent  should  be  payable  at  the  beginning  instead  of  at  the 
end  of  each  quarter. 

In  Schuyler  v.  Zeggetty  2  Cowen,  660,  there  was  a  parol  de- 
mise for  seven  years,  which  was  void  by  the  statute  of  frauds, 
yet  it  was  decided  that  whore  possession  was  held  under  the 
lease  it  enured  as  a  tenancy  from  year  to  year,  and  regulated 
the  terms  on  which  the  tenancy  subsisted  in  other  respects. 
To  the  same  effect  are  the  cases  of  The  People  v.  Hickertj  8 
Cowen,  226;  Prindle  v.  Anderson^  19  Wend.,  391;  Louna- 
lery  v.  Snyder^  31  N.  T.,  514;  Lockwood  v.  Lochvoood^  22 
Conn.,  425;  Larhin  v.  Avery ^  23  Conn.,  304;  Grant  v.  Bam- 
sey,  7  Ohio  St.,  157;  1  Washb.  E.  P.,  614. 
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A  distinction  must  be  made  between  a  parol  executory  lease 
for  more  than  one  jear  and  one  where  possession  has  been 
taken  under  the  lease,  and  rent  paid  according  to  its  terms. 
In  the  latter  case,  part  performance  may  be  said  to  withdraw 
the  lease,  for  some  purposes  at  least,  from  the  operation  of 
the  statute  of  frauds.  It  is  quite  analogous  to  a  parol  con- 
tract for  the  sale  of  real  estate,  where  the  vendee  has  paid  the 
consideration,  and  gone  into  possession  of  the  property.  Such 
part  performance  of  the  contract  has  frequently  been  held  by 
this  court  to  take  the  case  out  of  the  statute.  Therefore,  in 
the  light  of  these  authorities,  we  think  the  county  court  was 
correct  in  deciding,  upon  the  finding,  that  the  defendant,  after 
)  theexpiration  of  the  first  vean  became  a  tenant  holding  over 
I  from  year  to  year.  All  the  admitted  facts  are  incompatible 
with  the  idea  that  the  tenancy  was  one  from  month  to  month; 
nor  is  there  any  ground  for  saying  that  the  tenancy  was  ter- 
minated before  the  end  of  the  second  year  by  a  surrender  of 
the  premises  which  wa3  accepted  by  the  landlord. 

It  follows  from  these  views  that  the  judgment  of  the  county 
court  must  be  affirmed. 

By  the  Cov/rt,  — Judgment  affirmed. 
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Decetnber  2— December  K>,  1879. 

Pbincipal  and  Surety:    Official  bond:  how  far  judgment  against  prin- 
cipal evidence  against  surety, 

A  judgment  against  the  principal  in  an  official  bond,  appearing  by  the 
reoord  to  have  been  recovered  to  acts  or  omissions  which  would  be  a 
breach  of  the  conditions  of  the  bond,  is  admissible  against  the  sureties, 
in  an  action  upon  the  bond,  as  at  least  prima  facie  evidence  of  plaintiff's 
right  to  recover,  and  of  the  amount  he  is  entitled  to  recover. 


Digitized  by  LjOOQiC 


AUGUST  TERM,  1879.  56 


Stephens  tb.  Shafer  and  another,  imp. 


APPEAL  from  the  Circuit  Conrt  for  Winnebago  County. 

The  case  is  thus  stated  by  Mr.  Justice  Taylob: 

"The  plaintiff,  as  sheriff  of  Winnebago  county,  appointed  Ste- 
phen W.  Eace  one  of  his  deputies,  and  took  from  him  a  bond, 
with  Shafer  and  W,  W.  Race^  the  appellants,  as  his  sureties. 
The  bond  was  joint  and  several,  and  was  conditioned  'that 
Stephen  "W.  Race  should  well  and  faithfully  in  all  things  per- 
form and  execute  the  duties  of  the  office  of  deputy  sheriff  of 
the  county  of  Winnebago,  during  his  continuance  in  office 
as  deputy  sheriff,  without  fault,  deceit  or  oppression,  and 
should  pay  over  all  money  that  might  come  into  his  hands  as 
such  deputy  sheriff  which  might  be  so  required  by  law.' 

"An  action  had  been  brought  against  the  sheriff  to  recover 
the  amount  of  an  execution  issued  upon  a  judgment  ren- 
dered in  a  justice's  court,  which  had  been  placed  in  the 
hands  of  his  deputy,  Eace,  and  which  he  had  failed  to  collect; 
and  in  that  action  a  recovery  was  had  against  the  sheriff,  on 
the  ground  of  negligence  on  the  part  of  the  deputy  in  not 
levying  upon  the  property  of  the  defendant  in  the  execution, 
he  having  sufficient  to  satisfy  the  same,  and  that  afterwards 
the  execution  debtor  went  into  bankruptcy,  and  the  plaintiff 
was  unable  to  collect  his  debt  Of  this  action  the  deputy, 
Eace,  had  notice,  and  appeared  and  defended  the  same  at  liis 
own  expense. 

"  After  judgment  in  that  action,  the  sheriff  commenced  the 
present  action  upon  the  bond  of  the  deputy.  Upon  the  trial, 
the  judgment  upon  which  the  execution  was  issued  and  placed 
in  the  hands  of  Eace,  was  admitted.  The  plaintiff  offered  in 
evidence  the  execution  issued  upon  such  judgment,  together 
with  the  return  of  deputy  Eace  thereon,  *  that  after  using  due 
diligence,  and  making  diligent  search,  he  was  unable  to  find 
any  personal  property  wherewith  to  satisfy  the  execution;' 
and  then  offered  in  evidence  the  judgment  roll  in  the  said 
action  against  the  plaintiff.  Defei>dants  TT.  TF.  Race  and 
Shafer  objected  to  the  judgment  roll  as  evidence  against  them 
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on  several  grounds;  bat  the  court  below  overruled  the  objec- 
tions and  permitted  the  record  to  be  received  in  evidence. 

"  Plaintiff  gave  evidence  that  he  had  paid  the  judgment 
recovered  against  him,  and  some  other  evidence,  tending  to 
show  that  the  defendant  in  the  execution  had  personal  prop- 
erty in  the  county  out  o£  which  the  amount  of  the  execution 
might  have  been  realized,  while  the  same  was  in  the  hands 
of  the  deputy,  Race;  but,  as  the  court  directed  the  jury  to 
return  a  verdict  for  the  plaintiff  for  the  full  amount  of  the 
judgment  recovered  against  him  in  the  former  action,  that 
evidence  is  not  important  in  determining  the  questions  relied 
upon  by  the  appellants  for  a  reversal  of  this  judgment." 

From  a  judgment  in  plaintiff's  favor  pursuant  to  the  ver- 
dict returned  by  direction  of  the  court  as  above  stated,  the 
defendants  Shafer  and  W.  W.  Race  appealed. 

Charles  W,  Felkei\  for  the  appellants,  upon  the  question 
decided  by  this  court,  cited  1  Greenl.  Ev.,  §§  623,  638-9; 
Brandt  on  Suretyship,  107;  1  Starkie  on  Ev.,  §  32;  3  id.,  1300; 
Duclieas  of  King8toih*B  Case^  per  De  Gba.y,  C.  J.,  20  How. 
State  Trials,  578;  9  Wheat,  681;  Goohin  v.  Sanborn^  3  N. 
H.,  491;  Tarhell  v.  Whiting,  6  id.,  63;  8  Wend.,  512,  616; 
Douglass  v.  Howlaiid,  24  id.,  56;  Thomas  v.  Huhbell,  35  N. 
Y.,  121;  15  id.,  405;  61  id.,  356;  BeaU  v.  Beck,  3  H.  &  M. 
(Md.),  242;  Munford  v.  Overseers,  2  Rand.  (Va.),  313; 
McKellar  v,  Bowell,  4  Hawks,  41;  Lucas  v.  The  Governor, 

6  Ala.,  826;  Walker  v.  Forbes,  25  id.,  139;  Lartigue  v.  Bald- 
win, 1  La.  Cond.,  356;  Snell  v,  Allen,  1  Swan  (Tenn.),  208; 
27  Ohio,  498;  Pico  v.  Webster,  14  Cal,  202;    10  id.,  517; 

7  Wis.,  306;  36  id.,  612.  He  also  cited  and  distinguished 
Duffieldv.  Scott,  3  Term,  374;  Ruzzard  v.  JVagle,^0  Pa.  St., 
178;  Fay  v,  Ames,  44  Barb.,  327;  Eapelyev.  Prince,  4  Hill, 
119;  Lee  v.  Clark,  1  id.,  66;  Westervelt  v.  Sjnith,  2  Duer,  449; 
and  Crawford  v.  Turk,  24  Gratt.,  176  (which  relate  to  bonds 
conditioned  to  indemnify  against  costs,  damages  and  expenses 
which  a  sheriff  might  incur  by  reason  of  neglect  or  omission 
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of  duty,  and  in  which  it  is  held  that  such  conditions  anticipate 
litigation  to  which  the  obligors* would  not  be  parties,  and  are 
stipulations  to  be  bound  by  t^ie  event  of  a  suit  between  stran- 
gers); Irwin  V.  BackvSy  25  Cal.,  214;  Heard  v.  LodgCj 
20  Pick.,  63;  Governor  v,  Shelby,  2  Blackf.,26;  State  v.  Co%te, 
36  Mo.,  437;  AnixeU  v.  Terry,  35  K  Y.,  256;  Garherv.  Com- 
monweaUh,  7  Pa.  St.,  256;  nobis  v,  Middleton,  1  J.  J.  Marsh., 
176;  and  RaUton  v.  Woodj  15  111.,  159  (where  sureties  on  the 
bond  of  executor  or  administrator,  or  on  a  bail  or  appeal  bond, 
and  the  like,  have  contracted  with  reference  to  the  payment 
of  money  or  property,  or  accounting  therefor,  or  other  jwr^w?- 
tUar  act  which  by  covenant  their  principals  are  bound  to  per- 
form); and  44 Barb.,  327;  2  Duer,  449;  5  Allen,  509;  8  Watts, 
398;  17  S.  &  R,  354;  and  5  Whart.,  144  (where  obligors 
upon  a  joint  bond  were  held  to  be  in  privity  of  contract  with 
each  other,  and  regarded  and  treated,  quoad  the  contract,  as 
one  person). 

Moses  Hooper,  for  the  respondent,  cited  State  v.  Jennings, 
14  Ohio  St.,  73;  State  v.  Colerick,  3  Ohio,  487;  Westerha/oen 
V.  Clive,  5  id.,  136;  Westervelt  v.  Smith,  2  Duer,  450;  Bart- 
lett  V.  Campbell,  1  Wend.,  50;  Fay  v.  Ames,  44  Barb.,  327; 
Drummond  v.  Prestman,  12  Wheat,  515-19;  MoLatcghlin 
V.  Bank  of  Potomac,  7  How.,  U.  S.,  220;  Tracy  v.  Ooodwin, 
5  Allen,  409;  Lowell  v.  Parker,  10  Met.,  309;  Prichard  v, 
Farrar,  116  Mass.,  220;  Train  v.  Gold,  5  Pick.,  380;  Cony 
V.  Barrows,  46  Me.,  498;  Dane  v.  Gilm^re,  51  id.,  544-7; 
Webbs  V.  State,  4  Coldw.,  199;  9  Yerger,  111;  Huzzard  v. 
Nagle,  40  Pa.  St.,  178;  Masser  v.  Strickland,  17  S.  &  R,  354; 
Evans  v.  CommonweaUh,  8  Watts,  398;  Charles  v.  Hoskins, 
14  Iowa,  471;  Lyon  v.  NoHhrup,  17  id.,  314;  2  Bibb,  453; 
Bergen  v.  Williams,  4  McLean,  125;  Freeman  on  Judgm., 
§  180,  and  cases  there  cited. 

Taylob,  J.     The  complaint  in  the  record  of  the  action 
against  the  sheriff  shows  that  plaintiff's  cause  of  action  in  that 
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case  was  founded  npon  the  neglect  of  the  deputy,  Race,  as 
above  set  forth. 

The  only  exception  to  the  evidence  in  this  case  which  it  is 
material  to  consider,  is  that  taken  to  the  introduction  of  the 
judgment  roll  in  the  action  against  the  sheriff.  The  learned 
counsel  for  the  appellants  insist  that,  as  they  were  not  parties 
to  that  action,  and  had  no  notice  thereof,  it  was  not  evidence 
against  them  in  this  action  for  any  purpose.  It  is  not  denied 
but  that  it  was  properly  received  as  evidence  against  Stephen 
W.  Race,  the  deputy,  as  he  had  notice  of  the  action,  and  de- 
fended the  same,  and  was  therefore  bound  thereby. 

In  the  case  presented  by  the  record,  the  principal  having 
had  notice  of  the  action  against  the  sheriff  for  his  default, 
and  having  appeared  and  defended  that  action,  the  judgment 
against  the  sheriff  is  just  as  conclusive  against  him  as  though  the 
sheriff,  after  having  been  compelled  to  pay  that  judgment,  had 
brought  an  action  against  his  deputy  for  such  neglect  and  mis- 
conduct, and  had  recovered  judgment  against  him  in  that  action. 

The  exceptions  of  the  appellants  present  the  question 
whether  the  sureties  in  an  official  bond  are  bound  in  any  way 
by  a  judgment  against  their  principal,  in  an  action  not  brought 
upon  such  bond,  for  a  breach  of  duty  which  they  have  cov- 
enanted against  in  such  bond.  After  examining  a  great  num- 
ber of  decisions  in  which  the  question  has  been  discussed  and 
decided,  we  think  the  great  weight  of  authority,  as  well  as  the 
better  reasons,  are  in  favor  of  holding  that  the  judgment 
against  the  principal  is  admissible  as  evidence  against  the 
sureties;  and,  without  deciding  how  far  and  upon  what  points 
the  same  is  conclusive,  we  hold  that  the  same  is  at  least  pre- 
sumptive evidence  of  the  right  of  the  plaintiff  to  recover,  and 
of  the  amount  of  such  recovery,  when  the  execution  of  the 
bond  is  proved  or  admitted,  and  the  record  of  the  former 
judgment  shows  that  the  recovery  was  for  acts  or  omissions 
the  proof  of  which  would  show  a  breach  of  some  one  or  more 
of  the  conditions  of  the  bond. 
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It  is  urged  by  the  coansel  for  the  appellants  that  such  judg- 
ment is  "  res  inter  aHqs  dctay^  and  therefore  not  admissible. 
We  think  otherwise.  It  will  be  remembered  that  in  an  action 
of  this  kind  the  plaintifiPs  right  of  action  depends  upon  the 
fault  or  misconduct  of  their  principal,  and  such  fault  or  mis- 
conduct must  be  proved  in  the  action  in  order  to  entitle  the 
plaintiff  to  recover  at  all.  It  would  seem,  therefore,  that  a 
judgment  against  such  principal,  which  is  absolutely  con- 
clusive against  him  that  he  was  guilty  of  such  fault,  ought 
to  be  at  least  presumptive  evidence  against  his  sureties  of  Uiat 
fact. 

It  is  evident  that  the  suretFes  could,  in  an  action  against 
them,  make  use  of  a  judgment  in  an  action  against  their  prin- 
cipal as  a  defense,  when  the  judgment  was  in  his  favor. 

Suppose  in  this  case  the  sheriff  had  first  brought  his  action 
against  the  principal,  such  principal  not  having  had  any  no- 
tice of  the  proceedings  against  the  sheriff,  and  in  such  action  ' 
(he  jury  had  found  a  verdict  in  favor  of  the  defendant,  on  the 
ground  that  he  had  not  been  guilty  of  any  neglect  in  not  col- 
lecting the  amount  of  the  execution;  and  after  such  verdict 
and  judgment  the  sheriff  had  brought  his  action  against  the 
sureties  in  the  bond  of  the  principal,  alleging  the  same  neglect 
of  the  deputy  as  his  cause  of  action:  is  it  not  evident  that  the 
sureties  could  use  the  judgment  in  favor  of  their  principal  aff 
a  complete  answer  to  the  plaintiff's  cause  of  action?  The 
judgment  in  favor  of  the  principal  in  the  former  action  would 
be  conclusive  evidence  against  the  sheriff  that  he  had  not  been 
guilty  of  the  neglect  charged  against  him.  The  sheriff  could 
only  recover  in  the  action  against  the  sureties  by  proof  of  the 
guilt  of  their  principal,  and,  as  between  the  sheriff  and  the 
principal,  the  question  of  his  guilt  would  be  res  adjudicata  in 
the  first  action.  Such  judgment  would  therefore  be  a  complete 
bar  to  the  action  against  the  sureties. 

Again,  if  tiie  sheriff  had  sued  the  principal  without  joining 
the  sureties,  and  had  recovered  a  sum  of  money  less  than 
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he  had  been  compelled  to  pay  on  account  of  the  defaalt  of  his 
deputy,  and  had  then  commenced  a  suit  against  his  sureties, 
claiming  a  larger  sum,  it  is  also  evident  that  the  judgment 
against  the  principal  would  be  conclusive  in  favor  of   the 
sureties  as  to  the  highest  amount  of  damages  he  could  recover 
against  them.    The' judgment  against  the  principal  would  be 
conclusive  against  the  sheriff  as  to  the  extent  to  which  he  had 
been  damaged  by  his  default;  and  the  sureties,  who  are  to 
answer  only  to  the  extent  of  the  injury  sustained  by  the  sheriff 
on  account  of  the  default  of  their  principal,  could  avail  them- 
selves of  the  verdict  in  the  former  action  to  limit  the  amount 
of  damages,  and  the  sheriff  would  be  as  completely  bound  by 
the  same  as  though  he  had  expressly  agreed  that  his  damages 
did  not  exceed  the  amount  of  the  former  verdict 

These  illusti*ations  show  that  the  judgment  in  the  action 
against  the  principal  is  not  entirely  "  rea  inter  alios  acta  "  as 
to  the  sureties.  Such  judgment,  if  adverse  to  the  plaintiff,  is 
conclusive  in  favor  of  the  sureties,  and  in  any  event  is  con- 
clusive as  to  the  extent  of  damages  which  he  may  recover 
against  them.  This  view  of  the  question  is  maintained  in  the 
following  cases:  MasBer  v.  Strickland^  17  S.  &  R.,  354,  358; 
Drummond  v.  Prestmany  12  Wheat.,  515,  519,  520;  Webbs  v. 
State,  4  Coldw.  (Tenn.),  200,  202. 

There  is  another  view  of  the  question  which  is  well  stated 
by  a  very  able  and  learned  judge.  Chief  Justice  Shaw,  in  the 
case  of  The  City  of  Lowell  v.  Parker  et  al.j  10  Met.,  309, 315, 
which  was  also  an  action  against  the  sureties  on  an  official 
bond.  In  reply  to  the  same  objection  which  is  made  in  this 
case,  that  the  judgment  against  the  principal  was  res  inter 
alios,  and  therefore  not  admissible  against  the  sureties,  the 
learned  chief  justice  said:  *'  We  think  this  objection  cannot 
be  supported  under  the  circumstances  of  this  case.  When  one 
is  responsible,  by  force  of  law  or  by  contract,  for  the  faithful 
performance  of  the  duty  of  another,  a  judgment  against  that 
other  for  the  failure  of  the  performance  of  such  duty,  if  not 
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conclusive,  \b  prima  facie  evidence,  in  a  snit  against  the  party 
80  responsible  for  that  other.  If  it  can  be  made  to  appear  that 
such  judgment  was  obtained  by  fraud  or  collusion,  it  will  be 
wholly  set  aside.  But  otherwise  it  is  prima  facie  evidence,  to 
stand  until  impeached  or  controlled,  in  whole  or  in  part,  by 
countervailing  proofs." 

Other  courts  have  placed  the  admissibility  of  the  judgment 
against  the  principal  in  evidence  against  the  surety,  in  cases 
where  the  bond  is  the  joint  bond  of  the  principal  and  surety, 
or  their  joint  and  several  bond,  on  the  ground  that,  as  the  judg- 
ment gainst  the  principal  in  the  first  action  is  conclusive 
against  him  in  the  second,  it  must  have  the  same  effect  as 
against  his  coobligors;  and  others  on  the 'ground  that,  in  a 
case  like  the  present,  a  notice  to  the  principal,  who  is  one  of 
the  coobligors  in  the  bond  with  the  surety,  is  notice  to  all,  and, 
therefore,  all  are  bound  by  the  judgment  against  the  principal. 
These  reasons  for  holding  the  judgment  against  the  principal 
evidence  against  the  sureties,  were  relied  upon  to  some  extent 
in  the  following  cases:  Bartlett  v,  Camphellyl  Wend.,  50; 
Fayv.  Ames^  44  Barb.,  827,  833;  Evans  v.  Commonwealth^ 
8  Watts,   398;  Eagles  v.  Kern,  6  Wharton,  144. 

The  reasons  for  holding  to  the  rule  laid  down  by  Chief  Jus- 
tice Shaw  in  the  case  above  cited,  we  think,  are  most  satis- 
&ctory,  and,  as  we  understand  them,  they  are  the  following: 
First.  Because  the  judgment  in  the  action  against  the  princi- 
pal, when  in  his  favor,  is  a  complete  bar  to  the  action  against 
the  sureties,  and  in  any  case  fixes  an  absolute  limit  to  the  dam- 
ages which  can  be  recovered  against  them,  it  should  be  mutual, 
80  far,  at  least,  that  when  the  judgment  is  against  the  princi- 
pal, it  should  be  presumptive  evidence  against  the  sureties. 
Second.  The  nature  of  the  contract  in  ofScial  bonds  is  that  of 
a  bond  of  indemnity  to  those  who  may  suffer  damages  by  rea- 
son of  the  neglect,  fraud  or  misconduct  of  the  officer.  The 
bond  is  made  with  the  full  knowledge  and  understanding  that 
in  many  cases  such  damages  must  be  ascertained  and  liqui- 
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dated  by  an  action  against  the  officer  for  whose  acts  the  sure- 
ties make  themselves  liable;  and  the  fair  construction  of  the 
contract  of  the  sureties  is,  tiiat  they  will  pay  all  damages  so 
ascertained-and  liquidated  in  an  action  against  their  principal 
This  construction  of  the  contract  is  the  most  reasonable,  and 
works  no  hardship  against  the  sureties.  It  is  better  for  them 
that  this  should  be  so.  Otherwise  it  would  be  necessary  for 
every  person  who  desired  to  hold  the  sureties  for  the  miscon- 
duct of  their  principal,  to  join  them  in  the  first  action,  or  else 
be  subjected  to  a  second  litigation  of  the  same  matter,  if,  un- 
fortunately, he  should  fail  to  obtain  satisfaction  after  judgment 
against  the  principal;  whereas,  if  the  rule  held  in  the  case  of 
the  CUy  of  Lowell  v.  Parker^  8upra^  is  adhered  to,  the  party 
injured  will  in  most  cases  litigate  the  matter  with  the  princi- 
pal alone. 

The  principal  is  the  one  who  ought  to  be  at  the  expense  of 
the  litigation,  and  who  ought  to  pay  the  damages.  He  is  also 
the  one  who  has  the  knowledge  of  the  facts,  and  is  certainly 
better  prepared  to  litigate  the  matter  than  the  sureties,  who 
are  not  supposed  to  have  any  knowledge  of  the  transaction. 
Certainly  the  defense  is  likely  to  be  properly  made  by  the 
principal,  who  has  full  knowledge  of  the  facts,  and  who  is  to 
suffer  most  severely  in  case  of  a  decision  adverse  to  him.  In 
most  cases  of  this  kind,  if  the  sureties  were  sued  in  the  first 
instance,  with  their  principal,  the  defense  of  the  action  would 
be  made  by  such  principal;  and  yet  the  judgment  in  such  an 
action  would  necessarily  be  conclusive  upon  all.  Holding  the 
judgment  against  the  principal  alone  presumptive  evidence,  as 
agiunst  the  sureties,  of  the  facts  established  by  such  judgment, 
can  work  no  hardship  so  long  as  the  right  is  reserved  to  them 
of  showing  that  the  defense  in  such  action  was  not  made  in 
good  faith,  was  fraudulent,  collusive,  or  suffered  to  be  obtained 
through  mistake  as  to  the  facts. 

The  rule  laid  down  in  the  case  of  CUy  of  Lowell  v.  Parker 
is  fully  sustained  by  the  following  cases:  Lee  v.  dark^  1  Hill, 
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56;  Franklin  v.  SurU^  2  Hill,  671;  WesterveU  v.  Smithy  3 
Duer,  449;  Annett  v.  Terry ^  35  N.  T.,  256;  Fay  v.  Ame8^4A 
Barb.,  327;  Bartlettv.  Campbell^  1  Wend.,  50;  Buzzard  v. 
Nagle,  40  Pa,  St.,  178;  Eagles  v.  Kem,  5  Wharton,  144; 
Evans  v.  Commonwealth^  8  Watts,  898;  Masaer  v.  Strickland, 
17  S.  &  R.,  354;  Wehha  v.  State,  4  Coldw.  (Tenn.),  199,  200; 
Atkins  V.  Baily,  9  Tergcr,  111;  Baxter  v.  Marshy  1  Terger, 
460;  Drummond  v.  Prestrnxm,  12  Wheat.,  515;  McLaughlin 
V.  Bank,  7  How.  (U.  S.),  220,  229;  IglehaH  v.  State,  2  Gill  & 
Johns.  (Md.),  235,  245;  Dane  v.  Oilm^ore,  51  Maine,  544, 551, 
555;  Tracy  v.  Goodwin,  5  Allen,  409;  Train  v.  Gold,  5  Pick., 
380;  Charles  v.  Hoskins,  14  Iowa,  471;  Zyon  v.  Northrup, 
17  Iowa,  314;  Duffidd  v.  Scott,  8  T.  R,  374;  Jones,  Adm'r'x, 
V.  WHMams,  10  L.  J.,  N.  S.,  Exch.,  120,  123;  State  v.  Wood- 
side,  7  Ired.  Qf.  C),  296;  McLin  v.  Ilardie,  3  Ired.,  407; 
Staie  V.  Colerick,  3  Ohio,  487;  Westerhaven  v.  Clive,  6 
Ohio,  136. 

The  only  cases  in  this  court  bearing  upon  this  question  are 
Gerber  v.  Ackley,  32  Wis.,  233;  Saveland  v.  Green,  36  Wis., 
612;  and  Elwell  v,  Prescott,  38  Wis.,  274.  Neither  of  these 
cases  decides  the  point  in  question.  Freeman  on  Judgments, 
§180. 

The  learned  counsel  for  the  appellants  has  cited  several  de- 
cisions, of  courts  in  New  York  and  other  states,  which  seem 
to.hold  the  doctrine  contended  for  by  him,  and  particularly 
relies  upon  the  cases  of  Douglass  v.  Rowland,  24  Wend.,  36, 
and  Thomas  v.  Hubbell,  15  N.  T.,  405.  Of  these  cases  it 
may  be  said,  that  the  court  of  appeals,  in  the  case  of  Thomas 
V.  Hvhhell,  15  N.  T.,  405,  did  not  hold  that  the  judgment 
against  the  principal  could  not  be  received  as  prima  facie 
evidence  against  the  sureties,  but  did  hold  that  the  sureties 
were  at  liberty,  notwithstanding  the  judgment  against  the 
principal,  to  show  that  there  was  a  good  defense  as  against 
their  principal  to  the  action,  and  so  defeat  the  plaintiflPs  ac- 
tion.   When  this  case  came  before  the  court  of  appeals  the 
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second  time  (35  N.  Y.,  121),  the  judgment  for  the  plaintiff  in 
the  court  below  was  affirmed.  But  the  court  held  that  the 
judgment  against  the  principal  was  conclusive  as  to  the  amount 
of  damages  the  plaintiff  could  recover  against  the  sureties, 
and  that  they  were  not  concluded  by  the  judgment  as  to  the 
merits  of  the  action,  but  might  show  affirmatively  that  the 
plaintiff  had  no  right  of  action  against  their  principal,  as  a  de- 
fense, the  same  as  was  held  on  the  first  appeal.  It  would  seem 
that  in  both  cases,  both  in  the  court  of  appeals  and  tlie  court 
below,  the  judgment  was  considered  as  prhna  facte  evidence, 
but  that  the  defendants  were  not  concluded  by  it. 

In  the  case  of  Douglass  v,  Howlandj  the  action  was  brought 
upon  a  contract  by  which  the  principal  agreed  to  account  for 
and  pay  over  such  sum  as  should  be  found  due  and  owing  by 
him  to  the  plaintiff,  and  which  the  defendant  had  guarantied 
the  performance  of.  The  plaintiff  had  filed  a  bill  against  the 
party  to  compel  him  to  render  an  account  and  pay  over  what 
was  due,  and  had  judgment  against  the  party,  which  was  not 
paid;  afterwards  he  brought  suit  against  the  guarantor  upon 
his  covenant  to  guaranty.  Upon  the  trial  of  this  action  the 
plaintiff  offered  the  decree  in  evidence  against  the  guarantor. 
Justice  CowEN,  who  delivered  the  opinion  of  the  court,  after 
an  able  and  quite  exhaustive  review  of  the  cases,  comes  to 
the  conclusion  that  the  record  was  not  admissible,  as  being 
res  inter  alios  acta;  but  at  the  close  of  his  argument  it  seems 
to  me  he  very  greatly  weakens  its  force  by  admitting  that  if 
the  party  for  whom  the  defendant  was  guarantor  had  rendered 
an  account  voluntarily,  and  without  action,  and  had  admitted 
an  amount  due  upon  such  account,  the  balance  so  struck  by 
the  parties  would  have  been  conclusive  upon  the  guarantor; 
^^that  the  striking  of  such  balance  would  be  an  admission 
making  a  part  of  the  res  gestm^  and  bind  the  defendant. 
To  me  there  does  not  seem  to  be  any  force  in  the  distinction 
made  by  the  learned  judge.  If  the  rendering  of  an  account 
voluntarily  by  the  principal  would  bind  his  surety,  why  should 
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he  not  bo  bound  when  8uch  account  is  rendered  under  the 
watchful  and  unprejudiced  supervision  of  a  court  of  chancery? 
Certainly  it  could  make  no  diflEerence  whether  the  account  was 
rendered  in  or  out  of  court,  if  the  account  was  rendered  and 
balance  struck  by  the  principal  himself.  Within  the  decision 
of  the  learned  justice,  if  the  record  of  the  proceedings  in  chan- 
cery had  shown  that  the  court  had  found  the  balance  upon  an 
account  rendered  by  the  principal  and  as  struck  by  him,  the 
account  so  rendered,  though  a  part  of  the  proceedings  in  the 
former  action,  would  hare  been  evidence  against  the  guarantor, 
and  would  have  concluded  him.  This  was  expressly  held  by 
the  court  in  the  case  of  Iglehart  v.  State,  2  G.  &  J.,  235,  245. 
See,  also,  on  the  same  point,  Drummond  v,  Prestfnany  12 
"Wheat.,  519,  and  cases  cited;  Tyler  v.  Ulmer,  12  Mass.,  164; 
Mott  tJ.  Kip,  10  Johns.,  478;  Governor  v.  TwUty,  1  Dev.,  153. 

If  the  admissions,  statements  and  confessions  of  judgment 
hj  the  principal  are  to  be  received  in  evidence  against  the 
sureties,  as  either  presumptive  or  conclusive  proofs  of  the  facts 
admitted,  stated  or  confessed,  there  does  not  appear  to  be  any 
good  reason  for  holding  that  the  findings  of  a  court  or  jury 
upon  such  admissions,  statements  or  confessions  should  not  be 
presumptive  evidence  of  such  facts  against  them. 

Whilst  we  are  compelled  to  admit  that  the  authorities  are 
conflicting  upon  the  question  under  consideration,  we  are 
clearly  of  the  opinion  that  the  weight  of  authority  is  in  favor 
of  holding  the  judgment  against  the  principal  in  an  ofScial 
hou^  pri/nui  facie  evidence  against  the  sureties. 

Hie  defendants  having  given  no  evidence  upon  the  trial  in 
the  court  below,  upon  the  proofs  oflfered  by  plaintiff  he  was 
clearly  entitled  to  judgment,  and  there  was  no  error  in  direct- 
ing the  jury  to  find  for  him. 

By  the  Cowrt. — The  judgment  of  the  circuit  court  is 
affirmed.  f 

VoiMXLVra.-5 
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Felt  vb.  Amidon  and  others, 
December  2  •—  December  16, 1879. 
|l8    66!  Stay  of  proceedings:    Order  not  appealable. 

I 103    6r2 

1.  On  reversal  by  this  court  of  a  judgment  in  favor  of  the  plaintiff  in  an  ac- 
tion, the  circuit  court  has  power  to  stay  his  further  proceedings  therein 
until  he  shall  pay  the  costs  adjudged  against  him  on  the  appeal;  and 
the  order,  being  grantable  at  discretion,  is  not  appealable. 

[2.  Plaintiffs  remedy  in  case  he  deems  the  stay  unreasonable,  somewhat  con- 
sidered per  Tatlor,  J.,  but  not  determined;  and  cases  suggested  in 
which  an  order  staying  proceedings  until  a  specific  act  be  performed, 
may  be  appealable  under  subd.  1,  sec.  3069,  R.  S.] 

APPEAL  from  the  Circuit  Court  for  Dodge  County. 

This  court  having  reversed  a  judgment  recovered  by  the 
plaintiff  against  the  defendants  in  this  action,  and  awarded 
costs  to  defendants  (43  Wis.,  467),  the  circuit  court,  after  the 
cause  was  remitted,  made  an.  order,  on  defendants'  motion, 
staying  proceedings  in  the  action  on  plaintiflPs  part  until  such 
costs  should  be  paid.    PlaintiflE  appealed  from  the  order. 

The  cause  was  submitted  on  the  brief  of  E.  P.  Smith  and 
n.  W.  Sawyer  for  the  appellant,  and  that  of  H.  W.  Lander 
and  J.  B.  Hoajb  for  the  respondent. 

For  the  appellant  it  was  contended,  1.  That  the  order  was 
appealable.  Tuhhs  v.  Doll,  15  Wis.,  640;  Dole  v.  Northrop, 
19  id.,  249;  Allott  v.  Johnson,  47  id.,  239.  The  record  shows 
that  the  plaintiff  is  poor  and  unable  to  pay  the  costs;  and  under 
these  circumstances  the  order  in  effect  determines  the  action 
and  prevents  a  judgment  from  which  an  appeal  might  be  taken. 
Besides,  when  an  order  staying  proceedings  is  made  in  a  case 
where  the  court  has  no  authority  to  grant  it,  the  order  must 
be  appealable.  If  an  action  ex  contractu  were  stayed  until 
plaintiff's  note  to  defendant  should  be  paid,  tlie  order  would 
certainly  be  appealable,  defendant's  proper  remedy  being  by 
counterclaim  and  not  by  a  stay.     In  Flcmdera  v.  MerrU 
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macj  44  Wis.,  621,  an  order  conditioning  a  change  of  venue 
upon  payment  of  costs  was  held  r  ppealable;  and  one  condi- 
tioning plaintiff's  right  to  prosecute  his  action  at  all  upon 
payment  of  costs  must  also  be  appealable.  Cram  v.  Brad- 
ford,  4  Abb.  Pr.,  193;  Oreen  v.  Wood,  6  id.,  277;  ZaFarge 
V.  La  Farge  Ins.  Co,,  14  How.  Pr.,  26;  Ablott  v.  John- 
son, 47  Wis.,  239.  Any  act  which  has  the  effect  to  defeat*or 
embarrass  plaintiff's  remedy,  is  in  conflict  with  the  principle 
and  whole  policy  of  the  common  law.  Lock  Go,  v.  Railroad 
Co.,  10  Am.  Law.  Eeg.,  N.  S.,  260-63;  Smith  v.  N.  Y.  Cent. 
E.  B.  Co.,  43  Barb.,  225.  2.  That,  as  defendants  had  judg- 
ment for  tlieir  costs,  and  had  issued  execution  therefor,  their 
object  in  procuring  the  stay  must  have  been  either  to  bar 
plaintiff's  action  or  to  use  the  order  as  a  proceeding  supple- 
mental to  execution ;  that  a  proceeding  by  that  method  for 
that  purpose  is  wholly  unauthorized;  and  that  the  only  way  to 
review  it  was  by  appeal.  Svdlow  v.  Knox,  7  Abb.  Pr.,  N.  S., 
411.  3.  That  as  the  supreme  court  had  granted  a  new  trial 
absolutely,  and  not  conditioned  upon  payment  of  the  costs  of 
that  court,  the  circuit  court  had  no  right  to  deny  such  new 
trial.  The  supreme  court  awarded  an  execution  to  collect  the 
costs;  and  it  has  exclusive  jurisdiction  over  its  own  judg- 
ments and  costs  awarded  therein,  and  competent  power  to 
enforce  such  judgments  (R.  S.,  sees.  2407,  2953);  and  the 
circuit  court  has  no  control  over  such  judgments.  E.  S., 
sec.  2420;  63  Barb.,  417;  and  see  PlMto  v.  Deuster,  'it'ih 
Wis.,  485;-  Endter  v.  Lennon,  46  id.,  300.  4.  That  the 
effect  of  the  order  was  to  deny  plaintiff's  right  to  have 
his  remedy  "promptly  and  without  delay,"  and  compel 
him  to  purchase  justice,  in  contravention  of  sec.  9,  art.  I  of 
the  state  constitution.  The  factf  that  a  stay  of  proceedings 
may  be  granted  in  one  action  until  another  involving  the  same 
question  is  decided,  has  no  bearing  here,  since  in  such  cases 
the  question  is  left  to  be  settled  without  delay  in  one  of  the 
actions.      WhiMaker  v.  JanesvUle,  33  Wis.,  76;   Durkee  v. 
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JaneBvxlle^  28  id.,  464;  Oatmun  v.  Bond^  15  id.,  20.  5.  That  the 
court  haa  no  power  in  either  awarding  or  collecting  costs,  except 
as  specially  provided  by  statute.  Re  Jackmany  26  Wis.,  144; 
AhhoU  V.  Johnson^  supra.  In  New  York,  when  causes  have 
been  stayed  until  costs  already  adjudged  were  paid,  no  question 
of  plaintiflfs  ability  to  pay  them  entered  into  the  case;  and 
a  poor  plaintiff  was  entitled  to  sue  in  forma  pauperis^  free  from 
costs.  A  stay  of  proceedings  in  that  state  until  costs  of  a 
former  cause  or  trial  are  paid,  is  based  upon  the  presumption 
that  the  proceedings  are  vexatious.  Ex  parte  Stone^  3  Cow., 
380;  Lavyrence  v.  Dickenson^^  id.,  580;  Deinarest  v.  Wyn- 
koopj  2  Johns.  Ch.,  561;  Kerr  v.  DaviSj  7  Paige,  53;  Finney 
V.  Johnson^  2  Wend.,  623.  And  this  view  has  been  adopted 
and  emphasized  in  this  state.  Mcintosh  v.  Holen^  11  Wis., 
400.  6.  That  it  appeared  clearly  from  the  record  that  since  the 
commencement  of  the  action  defendants  had  disposed  of  their 
nnexempt  property,  to  prevent  the  collection  of  any  judgment 
which  plaintiff  might  recover  herein;  and  that  under  such 
circumstances  they  were  not  entitled  to  any  favor  at  the  hands 
of  the  court,  and  they  should  be  left  to  offset  the  costs  in 
question  against  the  judgment  which  plaintiff  may  recover. 

For  the  respondents  it  was  argued,  1.  That  the  order  was  not 
appealable  under  subd.  5,  sec.  3069,  K.  S.,  as  involving  the 
merits  or  affecting  a  substantial  right.  RaUn  v.  Gunnison^  12 
Wis.,  528;  Kewaunee  Co.  v.  Decker ^  28  id.,  669;  Johnston  v. 
jReiley,  24  id.,  494;  Parmalee  v.  Wheeler ^  32  id.,  429;  Nolle 
V.  StracJiany  id.,  314;  Will  of  Kneelandy  40  id.,  344;  Blesch 
V.  Railway  Co.y  44  id.,  593.  2.  That  the  order  was  right,  and 
within  the  sound  discretion  of  the  court.  Mc  Williams  v. 
BannistcTy  42  Wis.,  30 J;  Mcintosh  v.  Hoien,  11  id.,  400; 
Jackson  v.  Schaubery  4  Wend.,  216;  Kentish  v.  Tathamy  6 
Hill,  372.  No  constitutional  objection  lies  against  the  order 
which  would  not  be  equally  valid  against  the  power  to  impose 
costs  at  all,  and  especially  against  the  power  granted  by  law 
to  both  the  circuit  courts  and  justices'  courts,  to  require  plaint- 
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iffs  in  certain  cases  to  give  security  for  future  possible  costs 
before  proceeding  with  their  actions  at  all.  K.  S.,  sees.  2942, 
3782;  Campbell  v.  Railway  Co.y  23  Wis.,  490. 

Taylor,  J.  This  is  an  appeal  from  an  order  of  the  circuit 
court  staying  proceedings  on  the  part  of  the  plaintiff  and 
appellant  until  he  pays  the  costs  awarded  to  the  respondents 
by  this  court  upon  the  reversal  of  the  judgment  recovered 
against  them  in  this  action.  It  is  insisted  by  the  learned 
counsel  for  the  respondents,  that  the  order  is  not  appealable 
under  the  statute. 

The  right  to  appeal  from  an  order  of  the  circuit  court  to 
this  court  is  given  and  limited  by  section  3069,  R  S.  1878, 
which  section  is  substantially  section  10,  ch.  264,  Laws  of  1860, 
2  Taj.  Stats.,  1635. 

If  this  order  be  appealable  at  all  under  the  provisions  of 
said  section,  it  must  be  under  the  first  subdivision,  which 
reads  as  follows:  ^' An  order  afiecting  a  substantial  right  in 
any  action,  when  such  order  in  eflTect  determines  the  action, 
and  prevents  a  judgment  from  which  an  appeal  might  be 
taken.'* 

It  is  insisted  by  the  learned  counsel  for  the  appellant,  that 
the  order  appealed  from  comes  within  the  spirit,  if  not  within 
the  letter,  of  this  provision,  and  that  the  order  does  in  effect 
determine  the  action,  and  prevents  a  judgment  It  is  possible 
that  the  order  may  have  that  effect,  but  it  does  not  by  its 
terms.  The  stay  is  only  granted  until  the  plaintiff  shall  pay 
a  certain  amount  of  costs  due  to  the  respondent.  If  the 
money  be  paid,  the  stay  of  the  plaintiff's  proceedings  ceases, 
and  he  may  then  proceed  to  judgment  We  think  this  section 
refers  to  such  orders,  and  such  only,  as  by  their  very  nature 
determine  the  action  or  prevent  a  judgment;  and  does  not 
cover  orders  which  simply  stay  the  proc^dings  of  the  plaintiff 
until  he  shall  perform  some  act  or  pay  a  sum  of  money.  An 
order  which  stayed  proceedings  until  an  act  should  be  per- 
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formed  which  it  was  impossible  to  perform,  or  which  required 
the  performance  of  an  unlawful  act,  might  be  construed  to  be 
an  order  which  determined  the  action  or  prevented  a  judg- 
ment, and  as  therefore  within  the  provision  above  quoted, 
and  appealable;  but  when  an  order  stays  proceedings  until  an 
act  shall  be  performed  which  is  not  illegal,  and  which  is  such 
as  can  ordinarily  be  performed,  sach  stay  cannot  be  said  to 
determine  the  action  or  prevent  a  judgment 

An  order  staying  proceedings  in  an  action,  not  amounting 
to  a  perpetual  stay,  is  generally  within  the  discretion  of  the 
court  in  which  the  action  is  pending;  and,  when  granted  for  a 
cause  which  is  a  good  ground  for  a  stay,  in  the  discretion  of 
the  court  granting  it,  such  order  is  not  appealable.  This  court 
has  so  held  in  the  following  cases:  Johnston^  Ex*ry  v.  ReUey^ 
24  Wis.,  494;  Parmalee  v.  Wheeler^  32  Wis.,  429;  Nolle  v. 
Strachariy  id.,  314;  McLeod  v.  Bertschy^  30  Wis.,  324;  In  re 
the  Will  of  Kneelandy  40  Wis.,  344;  McDonald  v.  The  Oreen 
Bay  c&  Mi88.  Canal  Co.^  42  Wis.,  335;  Bleach 'c.  Railroad 
Co.^  44  Wis.,  593,  595.  .These  cases  seem  to  have  settled  this 
question.  But  it  is  insisted  that  if  the  facts  upon  which  the 
order  staying  proceedings  is  based  are  such  that  it  is  evident 
that  the  court  granting  the  stay  had  no  right  to  grant  the 
same,  or  that  the  granting  of  the  same  was  an  abuse  of  dis- 
cretion, then  this  court  ought  to  take  jurisdiction,  upon  appeal 
from  such  order,  and  reverse  the  same.  This  does  not  seem 
to  have  been  the  view  taken  by  this  court  in  the  cases  above 
cited. 

It  seems  that  the  proper  method  to  be  pursued,  in  the  first 
instance,  by  the  party  complaining  of  the  stay,  when  he 
deems  the  stay  unreasonable,  is  to  move  the  court  granting 
the  same  either  to  vacate  or  modify  the  same.  If,  upon  such 
motion,  the  court  should  arbitrarily  or  unreasonably  refuse 
to  modify  or  vacate  the  order,  some  of  the  cases  above  cited 
intimate  that  an  appeal  from  such  last  order  would  be  sus- 
tained, probably  upon  the  ground  that  such  order  would  in- 
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volve  the  merits  of  the  action,  or  gome  part  thereof,  within 
the  meaning  of  subdivision  4  of  said  section  3069.  Snch  ap- 
pears to  have  been  the  opinion  of  Justice  Lyon,  as  intimated 
in  Noble  v.  Strachan^  9upra.  In  the  case  of  In  re  the  Knee- 
land  Willy  supraj  Justice  Cole  strongly  intimates  that  the 
remedy  in  such  case  would  be  by  mandamus.  Without  de- 
termining what  would  be  the  proper  remedy  of  the  person 
prejudiced  by  an  arbitrary  and  unjust  refusal  to  vacate  an 
order  staying  proceedings  unreasonably,  we  are  satisfied  that 
such  order,  made  in  the  first  instance  upon  facts  which  call  for 
the  exercise  of  the  discretion  of  the  court  below,  is  not  ap- 
pealable. 

We  might  rest  this  case  here;  but,  as  the  learned  counsel  for 
the  appellant  insists  that  the  circuit  court  exceeded  its  powers 
in  granting  the  stay  in  this  case,  we  will.briefiy  examine  that 
question.  Had  the  court  the  right  to  stay  plaintiff's  proceed- 
ings until  the  costs  of  the  appeal  in  the  action  were  paid  I 
There  being  no  law  of  this  state  forbidding  the  granting  of 
such  stay,  we  think  the  court  had  the  right  to  make  the  order 
in  its  discretion,  upon  the  facts  appearing  on  the  motion.  If« 
after  an  honest  effort  on  the  part  of  the  appellant  to  comply 
with  the  order,  it  should  be  made  to  appear  to  the  court  below 
that  it  was  impossible  for  him  to  comply  therewith,  on  account 
of  his  poverty  and  inability  to  induce  any  one  to  advance  the 
money  to  pay  such  costs,  and  if  the  court  should  refuse  to 
modify  or  vacate  such  order,  it  might  present  the  question 
whether  the  court  had  abused  its  discretion  in  continuing  the 
order.  Whether  absolute  inability,  on  account  of  poverty  and 
want  of  credit,  to  pay  the  costs,  is  in  any  case  a  full  defense 
to  an  application  to  stay  proceedings  in  his  action  until  the 
same  are  paid,  it  is  unnecessary  to  decide  in  this  case,  as  the 
evidence  upon  which  the  order  was  made  does  not  establish 
that  fact.  Even  in  such  case  we  think  the  court  would  be 
justified  in  granting  the  order,  if  it  appeared  that  the  prosecu- 
tion was  vexatious  or  without  merits;  and  in  a  case  where  it 
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satisfactorily  appeared  that  the  plaintiff  had  a  good  caase  of 
action,  and  was  prosecuting  it  in  good  faith,  it  ^'^  hardly  to  be 
anticipated  that  the  court  would  prohibit  his  prosecution 
thereof  permanently,  by  requiring  him  to  pay  costs  which  it 
was  impossible  for  him  to  pay. 

Poverty  alone  is  not  a  suflScient  reason  for  requiring  a 
plaintiff  to  give  security  for  costs.  Watson  v.  Fraser^  10  L. 
J.,  1841,  Exch.,  420;  YarwoHh  v.  Mitchell  2  Dow.  &  Ryl., 
423;  1  MarshalPs  Reports,  4;  Senter  v.  Carr^  15  K  H.,  375. 
While  poverty  alone  should  not  be  a  suflScient  cause  for 
granting  a  stay  of  proceedings  until  costs  accrued  and  due  to 
the  opposite  party  are  paid,  neither  is  it  a  good  defense  to  an 
application  to  stay  proceedings  until  costs  incurred  have  been 
paid,  when  it  appears  that  the  prosecution  is  vexatious  or  not 
carried  on  in  good  faith. 

It  was  held  in  the  court  of  King's  Bench  in  England,  that 
a  plaintiff  who  was  prosecuting  an  action  in  forma  pcmjperis 
should  have  his  proceedings  stayed  until  he  paid  the  costs  of 
a  former  action  between  tlie  same  parties  for  the  same  cause, « 
in  which  he  had  been  nonsuited.  Weaton  v.  WitherSy  2  Term 
R,  511,  and  cases,  decided  in  1788;  Raigh  v.  Paris^  16  L.  J., 
1847,  Exch.,  37,  decided  in  1846. 

It  is  almost  a  universal  rule,  that,  when  a  plaintiff  has  been 
nonsuited  in  an  action,  he  will  not  be  permitted  to  proceed  in 
another  action  against  the  same  parties  for  the  same  cause  un- 
til he  has  paid  the  costs  of  the  former  action.  This  rule  is 
based  upon  the  presumption  that  the  second  action  is  vexatious, 
or,  if  not  vexatious,  that  the  failure  to  succeed  in  the  first  action 
was  attributable  to  the  fault  of  the  plaintiff,  and  that  it  would 
be  unjust  to  permit  him  to  proceed  with  the  second  action  un- 
til the  costs  to  which  the  opposite  party  was  put  by  the  first 
prosecution  are  paid.  The  rule  as  to  staying  proceedings  un- 
til costs  incurred  in  the  same  action  and  payable  to  the  oppo- 
site party  are  paid,  is  not,  perhaps,  as  well  established  as  the 
rule  in  regard  to  the  costs  of  a  former  action  between  the  same 
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parties  for  the  same  cause.  The  reasons,  however,  which  in- 
dace  the  courts  to  stay  proceedings  in  the  latter  case,  will  ap- 
ply with  more  or  less  force  to  the  former.  But  courts  should, 
perhaps,  be  more  cautious  in  applying  the  rule  to  the  case  of 
costs  incurred  and  payable  to  the  opposite  party  on  a  reversal 
of  a  judgment  in  favor  of  a  plaintiff,  than  in  the  case  of  the 
commencement  of  a  second  suit  after  failure  to  prosecute  the 
first  to  judgment.  In  the  latter  case  the  failure  is  very  gen- 
erally attributable  to  some  fault  or  neglect  of  the  plaintiff;  and 
in  the  former,  the  fact  that  he  has  prosecuted  the  case  to  judg- 
ment in  his  favor  is,  to  say  the  least,  some  evidence  that  he  has 
a  good  cause  of  action  against  the  defendant,  and  of  the  good 
faith  of  the  plaintiff  in  prosecuting  the  same;  and  the  rever- 
sal thereof  upon  appeal  may  be  upon  questions  that  neither 
impeach  the  plaintiff's  good  faith  nor  tend  to  show  that  he 
has  not  a  meritorious  cause  of  action.  The  court  would  hardly 
be  justified,  therefore,  in  staying  the  plaintiff's  proceedings 
upon  the  sole  ground  that  the  costs  of  the  appeal  were  not 
paid. 

Ordinarily  there  would  be  no  necessity  for  a  stay,  as  the 
costs  could  be  collected  upon  execution;  but  when  the  plaintiff 
has  no  property  which  can  be  seized  upon  execution,  and  it  is 
shown  that  he  has  the  means  of  paying  and  refuses  payment, 
it  would  be  a  proper  exercise  of  the  power  of  the  court  to 
constrain  payment  by  a  stay  of  proceedings,  rather  than  put 
the  opposite  party  to  the  extraordinary  proceeding  of  garnish- 
ment, or  a  bill  in  equity,  to  collect  the  same;  or  if  the  party 
were  poor  and  unable  to  pay  without  the  aid  of  his  friends, 
still  the  court  would  be  justified  in  staying  his  proceedings 
untU  such  costs  were  paid,  if  it  appeared  that  he  was  clearly 
in  fault,  and  that  such  costs  were  caused  by  his  laches  or  mis- 
conduct, or  if  there  was  a  want  of  good  faith  in  prosecuting 
the  case  further. 

This  court,  in  tlie  case  of  Mcintosh  v.  Hoien,  11  Wis.,  400, 
recognizes  the  right  to  stay  proceedings  until  the  costs  of  an 
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appeal  in  the  action  are  paid.  See,  also,  the  case  of  Mc  Will- 
iams  V.  Bannister^  42  Wis.,  301.  The  supreme  court  of  New 
York  stayed  the  plaintiff's  proceedings  until  the  costs  upon  a 
reversal  of  judgments  in  his  favor  by  the  court  of  errors  were 
paid.  Jackson  v.  SchatibeTj  4  Wend.,  216.  The  case  was 
similar  to  the  one  at  bar.  There  was  no  question  as  to  the 
ability  of  the  plaintiffs  to  pay  the  costs,  but  it  appeared  that 
they  avoided  attachments  which  had  been  issued  to  compel 
their  payment  See,  also,  Ih'esser  v.  Brooks^  1  Abb.  Dec., 
556.  In  this  case  the  court  of  appeals  stayed  the  proceedings 
on  a  second  appeal  until  the  costs  of  the  first  appeal  were 
paid. 

We  have  no  doubt  of  the  propriety  of  staying  the  plaintiff's 
proceedings,  under  proper  circumstances,  for  not  paying  costs 
which  have  been  adjudged  to  the  defendant,  upon  an  appeal, 
by  this  court.  The  fact  that  the  defendant  has  a  judgment 
for  such  costs,  upon  which  an  execution  can  issue,  is  no  bar  to 
the  making  of  such  order.  If  that  fact  precludes  the  court 
from  granting  such  order,  then  it  would  preclude  the  courl 
from  staying  proceedings  for  the  nonpayment  of  the  costs  of 
a  former  action  in  which  the  plaintiff  was  nonsuited,  as  in  all 
such  cases  the  defendant  is  entitled  to  judgment  and  execution 
for  such  costs;  yet,  in  the  very  large  number  of  cases  in  which 
such  stay  has  been  granted,  both  in  the  English  courts  and  the 
courts  of  this  country,  such  objection  has  never  been  held  to 
be  a  bar  to  granting  the  stay. 

There  being  no  doubt  as  to  the  power  of  the  court  to  gi-ant 
the  stay  until  the  costs  of  the  defendant  on  the  appeal  are 
paid,  and  the  order  being  one  which  is  granted  in  the  discre- 
tion of  the  court  in  which  the  action  is  pending,  it  is  not 
appealable. 

By  the  Court.  —  The  appeal  is  dismissed,  with  costs. 
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Westphal  v8.  Schultz. 
December  i7, 1&79  —  January  7, 1880.  [  48    761 

SuBVETS.    Sixteenth  -section  comers — how  determined. 

Where  only  section  and  quarter-section  comer  posts  were  established  by 
the  original  goyemment  survey  of  a  quarter  section  bordering  on  the 
north  Une  of  a  town,  the  sixteenth  comer  posts  must  be  determined, 
upon  a  resurvey,  in  the  manner  prescribed  by  the  statute  (sec.  4,  ch.  823 
of  1860;  sec  5,  ch.  120  of  1862;  R.  S.,  sec.  770).  Jones  v.  Kimhle, 
19  Wis.,  430. 

APPEAL  from  the  Circuit  Court  for  Winnebago  County. 

Ejectment.  The  defendant  appealed  from  a  judgment  in 
plaintiflF's  favor.  The  circuit  judge  found  the  facts  substan- 
tially as  follows: 

Plaintiff  is^  and  was  at  the  commencement  of  the  action, 
owner  in  fee  simple  and  entitled  to  the  possession  of  the  north 
half  of  the  northwest  quarter  of  a  certain  section  of  land; 
while  defendant  was  and  is,  in  like  manner,  owner  and  entitled 
to  the  possession  of  the  south  half  of  the  same  quarter  sec- 
tion. The  government  plats  and  survey  show,  in  the  north 
half  of  said  quarter  section  96.06  acres,  and  in  the  south  half 
80  acres  of  land;  but  the  actual  amount  of  land  in  the  whole 
quarter  section  is  only  169.85  acres.  The  distance  from  the 
west  quarter  post  to  the  northwest  corner  of  the  section 
appears  by  the  government  survey  and  field  notes  to  be  43 
chains  and  87  links;  while  the  actual  distance  is  42  chains  and 
18  links.  Defendant  is,  and  was  at  the  commencement  of  the 
action,  in  possession  of  the  south  80  acres  of  said  quarter  sec- 
tion, claiming  title  thereto;  and  the  north  line  of  the  tract  so 
occupied  by  him  was  marked  by  a  fence.  If  the  sixteenth 
posts  on  t/ie  east  and  west  ends  of  the  north  half  of  tJie  sec- 
tion he  fixed  iy  dividing  the  deficiency  in  the  measurements 
of  the  east  and  west  lines  of  said  half  section  [as  compared 
with  the  measurements  called  for  by  the  government  survey] 
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between  the  north  and  south  posts  [parts?]  of  said  north  half 
of  the  section^  and  those  sixteenth  posts  he  connected  hy  a 
straight  line,  siKsh  line  will  run  south  of  saidfence,  and  dis- 
tant from  the  same^  at  the  west  side  of  the  northwest  quarter 
76  linJcs^  and  at  the  east  side  of  said  quarter  27  links;  and 
between  said  line  and  the  fence  will  he  included  2,06  acres. 
If  the  deficiency  in  the  a^ea  of  the  northwest  quarter  [as  com- 
pared with  the  area  called  for  by  the  original  survey]  be  divided 
proportionately  between  the  north  and  south  halves  of  said 
quarter  section,  the  boundary  line  between  the  two  halves  will 
lie  south  of  said  fence,  and  distant  from  it,  at  the  west  end  76 
links,  and  at  the  east  end  36  links;  and  between  said  line  and 
the  fence  will  be  included  2.24  acres.  The  north  half  of  said 
quarter  section  contains  two  fractional  forties,  bounded  on  the 
north  by  the  town  line;  and  these  contain  respectively,  accord- 
ing to  the  government  survey,  48.11  acres  and  45.95  acres; 
and  by  actual  survey,  apportioning  the  deficiency  in  area, 
45.85  and  46.06.  And  by  actual  survey,  allowing  to  the  south 
half  of  the  quarter  section  full  80  acres  as  claimed  and  pos- 
sessed by  defendant,  said  two  northern  fractional  forties  con- 
tain respectively  44.64  and  45.21  acres.  The  corner  posts  at 
the  northeast,  northwest  and  southwest  corners  of  the  section, 
and  the  east,  west  and  south  quarter  posts,  are  all  in  existence, 
and  were  found  by  the  county  surveyor,  who  resurveyed  the 
land  and  made  a  map  used  at  the  trial. 

As  conclusions  of  law,  the  court  held,  1.  That  the  boundary 
between  the  north  and  south  halves  of  said  northwest  quarter 
section  is  the  straight  line  connecting  the  two  sixteenth  posts 
fixed  in  the  manner  described  above  in  italics.  2.  That 
plaintifiE  was  entitled  to  recover  of  defendant,  as  owner  in  fee, 
the  2.06  acres  of  land  included  between  said  line  and  defend- 
ant's north  fence,  as  above  stated. 

Defendant  excepted  to  each  of  the  conclusions  of  law,  and 
appealed  from  a  judgment  rendered  in  accordance  therewith. 

Chas.  W.  Felker^  for  appellant,  argued,  that  while  a  resurvey 
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may  be  had  in  case  of  a  lost  boundary  (Jones  v.  Kimble,  19 
Wis.,  429;  Martin  v.  Carlin,  id.,  454;  N^  v.  Paddock,  26 
id.,  546;  McEvoy  v.  Loyd,  31  id.,  142),  and  it  is  probably 
competent  for  the  legislature  to  establish  a  rule  regulating 
surveys  in  such  cases,  yet,  where  the  original  monuments  of 
the  government  survey  can  be  found,  these  must  control  not- 
withstanding the  statute  (Jones  v.  Kimhle,  Neff  v.  Paddock 
and  McEvoy  v.  I/yyd,  supra);  and  that,  inasmuch  as  all  the 
monuments  fixed  by  the  government  survey  in  this  case  can 
be  found,  and  the  line  between  the  north  and  south  halves  of 
the  quarter  section  (claimed  by  the  parties  respectively),  fairly 
established  from  such  monuments,  defendant  could  not  be 
compelled  to  submit  to  a  resurvey  which  would  deprive  him 
of  a  portion  of  his  property  without  compensation. 

Moses  Hooper,  for  the  respondent: 

It  is  settled  for  this  state  at  least,  that  there  should  be  an 
apportionment  of  the  excess  or  deficiency  in  measurement  in 
government  surveys,  between  subdivisions,  where  corners  are 
not  established  and  lines  not  run  by  the  government.  Jones 
V.  Kimhle,  19  Wis.,  429;  O'Brien  v.  McOrane,  27  id.,  446; 
McEvoy  V.  Loyd,  31  id.,  138.  See  also  Hawes'  Man.  of  U. 
S.  Surveying,  124-5,  142;  Moreland  v.  Page,  2  Clarke 
(Iowa),  139;  Britton  v.  Ferry,  14  Mich.,  63,  71:  Thorn  v. 
Patten,  13  Me.,  329;  Wolf  v.  Scarhro,  2  Ohio  St.,  363; 
Francois  v.  Maloney,  56  111.,  399;  Marts  v.  Williams,  67 
id.,  306.  The  contrary  doctrine  is  not  held  in  Keasling  v. 
Truitt,  30  Ind.,  306,  where  the  opinion  does  not  sustain  the 
syllabus. 

Okton,  J.  The  land  recovered  in  this  action  is  a  strip  be- 
tween the  north  and  south  half  of  the  northwest  quarter  of 
section  2,  township  20  north,  range  16  east.  This  section  is 
fractional,  and  is  bounded  on  the  north  by  the  town  line.  It 
appears  from  the  government  survey  and  field  notes,  that  the 
north  half  of  said  quarter  section  contains  96  and  6-100  acres. 
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and  the  south  half  80  acres,  and  that  the  whole  length  of  the 
west  line  of  the  quarter  is  43  chains  and  87  links. 

It  appears  upon  a  resurrej,  allowing  full  80  acres  to  the 
south  half  of  the  quarter,  the  north  half  contains  less  than 
the  number  of  acres  called  for  by  the  government  survey,  and 
this  deficiency  in  the  excess  is  apportioned  between  the  num- 
ber of  acres,  as  marked,  of  the  two  halves  of  the  quarter, 
which  gives  the  strip  here  claimed  and  recovered.  The  sec- 
tion corner  posts  and  the  quarter  posts  were  in  existence,  by 
which  the  survey  was  made;  but  no  eighth  and  sixteenth  cor- 
ner posts  were  ever  established,  and  these  corners  are  there- 
fore found  and  located  by  the  resurvey  as  above. 

The  rule  by  which  this  resurvey  was  made  is  clearly  defined 
by  section  4,  ch.  323,  Laws  of  1860,  as  follows:  "  Whenever 
a  surveyor  is  requiredxto  subdivide  a  quarter  section  bordering 
on  the  north  boundary  of  a  township,  he  shall  establish  the 
sixteenth-section  corner  at  a  distance  twenty  chains  north  of 
the  quarter-section  corner,  unless  the  quarter  section  shall  ex- 
ceed or  be  less  than  the  original  survey,  in  which  case  said 
sixteenth  corner  shall  be  established  in  exact  ratio  to  such  ex- 
cess or  deficiency.*'  This  rule  is  made  applicable  to  all  frac- 
tional sections  by  section  5,  ch.  120,  Laws  of  1862,  and  in  the 
late  revision  it  is  expressed  in  the  following  language:  "  Un- 
less the  quarter  line  vary  in  actual  length  from  the  length 
stated  in  the  original  survey,  in  which  oaae  such  sixteenth 
corner  shall  be  established  at  a  greater  or  less  distance,  in 
exact  ratio  to  the  excess  or  deficiency  in  the  actual  length  of 
the  quarter  line." 

The  case  of  Jones  v.  Kimhle  et  al.^  19  Wis.,  430,  was  one 
in  which  the  quarter  post«  of  a  fractional  section,  bounded 
upon  the  north  by  a  toWnship  line,  were  lost,  and  they  were 
established  by  a  resurvey  according  to  the  above  rule.  In 
that  case  this  court  fully  approved  and  sanctioned  this  rule  of 
the  statute  as  being  right,  and  cited  favorably  the  case  of 
Mordand  v,  Page^  2  Clarke  (Iowa),  139,  which  is  the  leading 
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case  upon  the  question,  and  in  favor  of  the  rule.  Since  the 
above  decision  by  this  court,  the  correctness  of  this  rule  has 
not  been  an  open  question.  * 

The  authorities  cited  by  the  learned  counsel  of  the  appellant, 
which  require  section-comer  posts  and  quarter  posts,  and  other 
monuments  fixed  by  the  original  survey,  to  be  consulted  in  all 
resurveys,  and  which  make  such  monuments  govern,  are  in- 
applicable, because  here  no  eighth  or  sixteenth  cornera  were 
established  by  the  original  survey;  and  they  have  been  found 
and  fixed  by  this  resurvey,  according  to  the  above  rulQ^from 
the  section-comer  posts  and  quarter  posts  which  were  found 
in  existence  as  set  by  the  original  survey.  The  findings  of 
the  learned  judge  of  the  circuit  court  were  correct. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed, with  costs. 


Wallace  vs.  Thb  City  of  Menasha. 

December  17,  1819 '— January  7,  1880, 

CrriES.    LiabHityfor  act  of  treasurer  in  selling  chattels  far  delinquent  taxes, 

1.  A  city  is  not  liable  in  tort  for  the  act  of  its  treasurer,  acting  in  good  faith 

in  the  ezecation  of  his  tax  warrant,  in  seizing  and  selling  the  chattels  of 
one  person  for  the  delinquent  taxes  of  another. 

2.  Whether  an  action  will  lie  against  the  city,  as  for  money  had  and  re* 

oeived,  to  recover  the  proceeds  of  the  sale  of  such  property,  paid  into  the 
treasury,  or  any  part  thereof,  not  considered. 

APPEAL  from  the  Circuit  Court  for  Winnebago  County. 

Action  to  recover  damages  for  the  alleged  unlawful  conver- 
sion by  the  defendant  city  of  certain  personal  property  of  the 
plaintiff. 

The  facts,  as  they  appear  from  the  pleadings,  evidence  and 
findings  of  the  judge,  are  briefly  as  follows:  The  annual  tax 
hst  of  the  city  of  Menasha  for  1875  was  duly  made.  The 
proper  warrant  to  the  treasurer  to  collect  the  taxes  assessed 
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therein,  signed  bj  the  major  and  clerk,  and  sealed  with  the 
city  seal,  was  appended  thereto,  and  the  same  was  delivered 
to  the  city  treasurer.  Sach  tax  list  included  state,  county, 
school  and  city  taxes  to  be  collected  for  that  year  in  the  city 
of  Menasha.  A  tax  of  $70.50  was  therein  assessed  against  the 
firm  of  Kelley  &  Co.  That  firm  neglected  or  refused  to  pay 
such  tax;  whereupon  the  treasurer  seized  and  sold  the  prop- 
erty described  in  the  complaint,  and  from  the  proceeds  of  the 
sale  satisfied  the  tax  against  Eelley  &  Co.  The  property  be- 
longed to  the  plaintiff,  and  was  of  the  value  of  $300. 

On  these  facts  the  court  held  that  the  plaintiff  was  entitled 
to  judgment  against  the  city  for  the  value  of  the  property, 
with  interest  and  costs.  From  the  judgment  rendered  against 
it  pursuant  to  this  determination,  the  city  appealed. 

The  cause  was  submitted  on  the  brief  of  E.  Mariner  and 
C.  A.  Hamilton,  for  the  appellant,  and  that  of  C.  W.  Fdker 
for  the  respondent 

For  the  appellant  it  was  argued,  1.  That  the  levy  and  col- 
lection of  taxes  by  the  defendant  city  is  not  a  corporate  act 
from  which  it  derives  special  benejit,  but  is  simply  the  exer- 
cise of  a  public  governinental  power  delegated  to  it  by  the 
state;  and  for  negligence  in  the  exercise  of  that  power  defend- 
ant is  not  liable.  Cooley's  Con.  Lim.,  517-519;  Knowlton  v. 
Supervisors^  9  Wis.,  388 ;  Hart  v,  Bridgeport^  13  Blatchf.,  291 ; 
Bailey  v.  Mayor^  3  Hill,  539.  2.  That  the  city  treasurer  is 
an  independent  public  official,  over  whose  action  in  the  col- 
lection of  a  tax  defendant  had  no  control,  beyond  signing  and 
sealing  the  warrant  issued  in  the  name  of  the  state;  that  after 
receiving  such  warrant  the  treasurer  acted  as  an  officer  of  the 
state,  under  its  mandate  and  not  under  that  of  the  defendant; 
and  that  for  this  reason  defendant  is  not  liable  in  an  action  of 
tort  for^tlie  treasurer's  misfeasance.  City  charter  (Laws  of 
1874,  ch.  127),  subch.  IV,  sec.  6;  Cooh  v.  City  of  Macothy  54 
Ga.,  468;  Williams  v.  Village  of  Dunhtrh^  3  Lans.,  50; 
LoriUardv.  Town  of  Monroe^  UN.  Y.,  392;  Bankof Common- 
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wealth  V.  The  Mayor,  43  id.,  189;  ffayes  v.  Oshkosh,  33  Wis., 
318 ;  FUher  v.  Boston,  104  Mass.,  87.  *  3.  That  even  if  the  treas- 
arer  was  defendant's  agent,  defendant  is  not  liable  for  his 
willful  trespass.  Boom  v.  Utica,  2  Barb.,  104;  Sherman  v. 
Cttyo/G^renadaySlMisQ.,  187;  WUltams  v.  Village  of  Dun- 
kirk, 9v/pra;  Lynes  v.  Martin,  8  Ad.  &  El.,  612.  4.  That  a 
innnicipal  corporation  cannot  be  made  liable  by  ratification 
for  an  act  of  its  agent  which  it  did  not  possess  the  power  to 
authorize  the  agent  to  perform.  Boom  v.  Utica,  8upra; 
Hodges  v.  Buffalo,  2  Denio,  113.  And  in  any  case  a  ratifica- 
tion by  a  municipal  corporation  must  be  positively  shown,  and 
cannot  be  presumed.  Sherman  v.  City  of  Grenada,  supra; 
Mayor,  etc.,  u  Reynolds,  20  Md.,  14. 

For  the  respondent  it  was  argued,  that  the  city  is  not  ex- 
empted from  liability  by  the  fact  that  the  warrant  ran  in  the 
name  of  the  state.  An  execution  in  justice's  court  runs  in 
the  name  of  the  state,  but  the  party  directing  its  issue  and  an 
illegal  levy  is  nevertheless  liable.  Nor  is  defendant's  liability 
affected  by  the  fact  that  the  warrant  did  not  direct  a  levy  on 
this  property.  The  act  of  the  treasurer  was  within  his  gen- 
eral authority  as  an  oflSicer;  and  there  is  nothing  to  show  that 
he  did  not  act  in  good  faith,  ^^  with  an  honest  view  to  obtain 
for  the  public  a  lawful  benefit,^'  or  to  take  the  case  out  of  the 
rule  of  Hamilton  v.  Fond  du  Lac,  40  Wis.,  47;  Hurley  v. 
Texas,  20  id.,  634;  Squiers  v.  Neenah,  24  id.,  588.  The  rule 
is  well  established  in  other  states.  Thayer  v.  Boston,  19  Pick., 
511;  Howell  v.  Buffalo,  15  N.  T.,  512-20;  Comrad  v.  Ithaca, 
16  id.,  158;  Weet  v.  Brockport^  id.,  161-71;  Lee  v.  Sandy 
Hill,  40  id.,  442;  B.  dk H.  Turnpike  Co.  v.  Buffalo,  58  id.,  639; 
Allen  V.  Decatur,  23  HI.,  272;  McComhs  v.  Council,  15  Ohio, 
474;  Sheldon  v.  Kalamazoo,  24  Mich.,  383;  Wild  v.  New  Or- 
ieotw,  12  La.  An.,  15;  Dillon  on  M.C.,§  770;  Addison  on  Torts, 
D.  &  B.'s  ed.,  1300.  Moreover  the  city  never  returned  the 
money,  and,  in  some  of  the  defenses  set  up  in  the  answer,  it 
alleges  that  the  property  was  subject  to  the  sale;  and  it  must 
Vol.  XLVIIL— 6 
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be  held  to  have  thus  ratified  the  act.    JTamiUon  v.  Fond  du 
Lac^  supra;  Dillon,  §§  69,  70. 

Lyon,  J.  Doubtless  it  has  very  frequently  happened  that 
municipal  oflScers  charged  by  law  with  the  duty  of  collecting 
the  public  revenue  have,  for  nonpayment  of  taxes,  seized 
property  belonging  to  persons  not  liable  to  pay  such  taxes. 
Many  cases  of  tort,  brought  against  such  officers  by  the  own- 
ers of  property  so  seized,  to  recover  damages  therefor,  are 
probably  reported  in  the  books;  but  we  have  been  referred  to 
no  case,  and  upon  most  diligent  search  have  been  unable  to 
find  one,  in  which  an  action  of  tort  for  such  unlawful  seizure 
has  been  sustained  or  even  commenced  against  a  municipal 
corporation. 

The  absence  of  such  cases  raises  a  very  strong  presumption 
that  the  bar  everywhere  entertain  the  view  that  such  actions 
cannot  be  maintained.  This  circumstance  is  not,  however, 
conclusive  of  the  question;  for  if  a  case  like  this  comes 
clearly  within  the  established  doctrine  of  respondeat  superior^ 
the  action  must  be  upheld,  notwithstanding  the  absence  of 
cases  directly  in  point. 

To  determine,  therefore,  whether  this  action  can  be  main- 
tained, resort  must  necessarily  be  had  to  the  general  principles 
of  law  relating  to  the  liability  of  municipal  corporations  for 
the  torts  of  their  officers  or  agents. 

.  That  actions  sounding  in  tort  will  lie  in  certain  cases 
against  municipal  corporations,  though  formerly  doubted,  is 
now  perfectly  well  settled.  It  is  to  be  determined  whether 
this  is  one  of  those  cases. 

The  rules  of  law  by  which  the  question  of  the  liability  of 
the  city  of  Menasha,  in  an  action  of  tort  for  the  unlawful 
seizure  by  its  treasurer  of  the  property  of  the  plaintiff,  is  to 
be  determined,  are  thus  stated  by  Chief  Justice  Shaw  in 
Thayer  v.  The  City  of  Boston^  19  Pick.,  511:  "There  is  a 
large  class  of  cases  in  which  the  rights  of  both  the  public  and 
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of  individaals  may  be  deeply  involved,  in  which  it  cannot  be 
known,  at  the  time  the  act  is  done,  whether  it  is  lawful  or  not. 
The  event  of  a  legal  inquiry,  in  a  court  of  justice,  may  show 
that  it  was  unlawful;  still,  if  it  was  not  known  and  under- 
stood to  be  unlawful  at  the  time;  if  it  was  an  act  done  by  the 
officers  having  competent  authority,  either  by  express  vote 
of  the  city  government  or  by  the  nature  of  the  duties  and 
functions  with  which  they  are  charged  by  their  offices,  to  act 
upon  the  general  subject  matter;  and  especially  if  the  act  was 
done  with  an  honest  view  to  obtain  for  the  public  some  lawful 
benefit  or  advantage, —  reason  and  justice  obviously  require  that 
the  city,  in  its  corporate  capacity,  should  be  liable  to  make 
good  the  damage  sustained  by  an  individual  in  consequence 
of  the  acts  thus  done.    .    .    . 

"  The  court  is  therefore  of  opinion  that  the  city  of  Boston 
may  be  liable  in  an  action  on  the  case,  where  acts  are  done 
by  its  authority  which  would  warrant  a  like  action  against  an 
individual,  provided  such  act  is  done  by  the  authority  and 
order  of  the  city  government,  or  of  those  branches  of  the 
city  government  invested  with  jurisdiction  to  act  for  the  cor- 
poration upon  the  subject  to  which  the  particular  act  relates, 
or  where,  after  the  act  has  been  done,  it  has  been  ratified  by 

the  corporation,  by  any  similar  act  of  its  officers 

As  a  general  rule,  the  corporation  is  not  responsible  for  the 
unauthorized  and  unlawful  acts  of  its  officers,  though  done 
colore  officii.  It  must  further  appear  that  they  were  expressly 
authorized  to  do  the  acts  by  the  city  government,  or  that  they 
were  done  hoiia  fide  in  pursuance  of  a  general  authority  to 
act  for  the  city  on  the  subject  to  which  they  relate;  or  that, 
in  either  case,  the  act  was  adopted  and  ratified  by  the  corpo- 
ration." 

There  is  no  pretense  in  the  present  case  that  the  city  of 
Menasha  has  ratified  the  unlawful  act  of  its  treasurer.  True, 
the  money  realized  on  the  sale  of  the  plaintiff's  property  was 
paid  into  the  city  treasury  in  satisfaction  of  the  tax  assessed 


Digitized  by  LjOOQiC 


84  SUPEEME  COUPwT  OF  WISCONSIN, 

Wallace  vs.  The  City  of  Menasha. 

against  Kelley  &  Co.;  but  it  does  not  appear  that  the  city 
council,  or  any  oflBicer  of  the  city  other  than  the  treasurer, 
had  notice  of  the  source  from  which  the  money  was  derived, 
or  did  any  act  sanctioning  or  approving  the  seizure  of  the 
plaintiff's  property. 

Unlike  the  case  of  Hicrley  v.  Texas^  20  Wis.,  634,  in  which 
the  levy  was  void,  the  taxes  were  lawfully  assessed,  and  the 
warrant  for  the  collection  thereof  lawfully  issued  to  the  treas- 
urer by  the  mayor  and  city  clerk  under  the  seal  of  the  city. 
The  warrant  commanded  the  treasurer,  in  case  Kelley  &  Co. 
neglected  or  refused  to  pay  the  taxes  assessed  against  them, 
to  collect  the  same  by  distress  and  sale  of  their  goods  and 
chattels.  It  does  not  purport  to  give  him  authority  to  make 
such  taxes  out  of  the  goods  and  chattels  of  the  plaintiff  or 
any  person  other  than  that  firm.  It  was  known  and  under- 
stood, when  the  plaintiff's  goods  were  seized,  that  if  they 
belonged  to  the  plaintiff  the  seizure  was  unlawful.  The  treas- 
urer had  no  authority,  real  or  apparent,  to  make  the  seizure, 
and  although  he  made  it  colore  officii^  and  in  the  honest  belief 
that  the  goods  belonged  to  Kelley  &  Co.,  it  cannot  correctly 
be  said  that  he  had  general  authority  to  act  for  the  city  in 
that  behalf.  The  treasurer  had  specific  authority  in  a  certain 
contingency  to  seize  the  goods  of  Kelley  &  Co.,  but  he  had 
no  more  authority  to  seize  the  goods  of  the  plaintiff  for  the 
delinquent  taxes  of  others,  than  he  had  to  commit  an  assault 
and  battery  on  a  person  taxed  to  compel  him  to  pay  his  taxes. 
And,  indeed,  if  the  city  is  liable  in  the  one  case,  it  is  not  per- 
ceived why,  on  the  same  principle,  it  would  not  be  liable  in 
the  other.  Should  the  treasurer  assault  a  tax  debtor  and  take 
from  his  pocket  by  force  the  amount  of  his  tax,  it  would 
hardly  be  claimed  that  the  city  is  liable  in  tort  for  such  un- 
lawful and  criminal  acts. 

The  case  of  Squiers  v.  Neenah^  24  Wis.,  688,  cited  and  re- 
lied upon  by  counsel  for  the  plaintiff,  is  distinguishable  from 
the  present  case.    The  board  of  trustees  of  the  village  of 


Digitized  by  LjOOQiC 


AUGUST  TERM,  1879.  85 

Wallace  vs.  The  City  of  Menasha. 

Neenah  attempted  to  lay  a  street  throngb  plaintiff's  land,  bat, 
because  of  a  defect  in  the  village  charter,  no  street  was  law- 
fully laid  out  Believing,  however,  that  it  was  lawfully  estab- 
lished, the  board  ordered  the  street  commissioners  to  open  the 
street,  and  one  of  them  opened  it  by  removing  the  plaintiff's 
fences,  against  his  protest.  The  action  was  trespass  against 
the  village  to  recover  damages  for  the  act  of  the  street  com- 
missioner, and  the  plaintiff  recovered.  The  unlawful  act 
complained  of  was  expressly  directed  by  that  branch  of  the 
village  government  invested  by  law  with  jurisdiction  to  act 
for  the  corporation  in  the  matters  of  laying  out  and  opening 
streets;  and  hence  the  case  was  clearly  within  the  rule  of 
municipal  liability  laid  down  in  Thayer  v.  Boston,  supra. 
That  case  is  referred  to  and  approved  in  the  opinion  by  Dixon, 
C.  J.;  also  in  Hurley  v.  Texas,  supra,  and  in  Hamilton  v. 
Fond  du  Lac,  40  Wis.,  47.  In  the  two  cases  last  cited,  as  in 
Squiers  v.  Neenah,  the  unlawful  acts  complained  of  were  done 
pursuant  to  express  orders  of  the  respective  city  councils. 

Did  the  charter  of  Menasha  authorize  the  city  council  to 
control  and  direct  its  treasurer  specifically  in  the  matter  of 
collection  of  taxes,  and  had  the  council  directed  him  to  seize, 
or  after  seizure  had  it  directed  him  to  sell,  the  property  of  the 
plaintiff  to  satisfy  the  taxes  of  Kelley  &  Co.,  we  should  have 
a  case  more  nearly  resembling  those  above  cited. 

We  have  thus  far  considered  the  case  upon  the  hypothesis 
that  the  treasurer  is  the  agent  or  servant  of  the  city,  for 
whose  torts  the  city  may,  in  a  proper  case,  be  held  liable. 
But,  under  the  authorities,  it  may  well  be  doubted  whether 
the  rule  respondeat  superior  has  any  application  to  acts  per- 
formed or  torts  committed  by  him  in  the  collection  of  taxes. 
The  levy  and  collection  of  taxes  are  governmental  rather  than 
municipal  functions,  delegated,  it  is  ,true,  to  municipal  offi- 
cers for  convenience,  but  still  governmental.  It  may  well  be 
claimed  that,  in  the  exercise  of  those  functions,  such  officers 
are  public  officers,  discharging  public  and  not  municipal  or 
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corporate  duties.  If  so,  .there  seems  to  be  no  ground  for 
holding  the  municipality  liable  for  their  torts  committed  in 
the  exercise  of  those  functions — no  room  for  the  application 
of  the  rule  respondeat  superior  in  such  cases.  A  distinction 
is  made  in  many  well  considered  cases  between  torts  commit- 
ted by  municipal  officers  or  agents  in  the  discharge  of  such 
public  duties,  and  those  committed  in  the  discharge  of  purely 
municipal  or  corporate  duties  by  the  officers  or  agents  of  the 
city  or  village;  the  municipality  being  held  liable  for  the  latter, 
but  not  liable  for  the  former  class  of  torts.  In  addition  to 
the  cases  and  authorities  cited  in  the  brief  of  counsel  for  the 
city,  see  2  Dillon  on  Munic.  Corp.,  §§  464  to  770,  inclusive, 
and  cases  cited;  Bailey  v.  Ma/yor^  etc.,  of  N.  7".,  3  Hill,  531; 
Oliver  v.  Worcester^  102  Mass.,  489.  This  distinction  was 
reco^ized  in  Hayes  v.  OshJcoshy  33  Wis.,  318,  and  controlled 
the  judgment  of  the  court 

We  conclude  that  the  city  is  not  liable  in  this  action  for  the 
tort  of  the  treasurer.  Whether  the  plaintiff  can  maintain  an 
action,  as  for  money  had  and  received,  to  recover  of  the  city 
the  proceeds  of  the  sale  bf  his  property,  paid  into  the  city 
treasury,  or  any  part  thereof,  we  do  not  determine. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
with  direction  to  the  circuit  court  to  render  judgment  for  the 
defendant. 


Meusel  vs.  Semple. 

December  77, 1879 — January  7, 1880. 

(1)  Emdenee.    (2)  Reversal  for  wror  of  fact. 

1.  tn  ail  action  for  contribution  by  one  of  two  joint  indorsers  against  the 
other*  where  the  issue  is,  whether  defendant,  as  well  as  plaintiff,  and 
through  plaintiff  as  his  agent,  waived  presentment  and  notice,  evidence 
of  a  promise  by  defendant  to  plaintiff,  after  the  maturity  of  the  note,  to 
pay  his  share  of  it,  may  be  received  as  bearing  upon  that  issue. 
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2.  Where  there  was  evidence  which,  uncontradicted,  would  support  the  ver- 
diet,  and  a  new  trial  has  been  denied,  this  court  (\iuless  in  an  extreme 
case)  will  not  reverse  the  judgment 

APPEAL  from  the  Circuit  Court  for  Winnebago  County. 

The  case  is  thus  stated  by  Mr.  Justice  Taylor: 

"  The  evidence  in  this  case  shows  that  the  plaintiff  and  de* 
fcndant  both  indorsed  a  note  of  James  Semple  (brother  of  the 
defendant),  bearing  date  May  29,  1874,  for  the  sura  of  $1,500, 
payable  to  Joseph  Kirkland  or  bearer,  at  the  First  National 
Bank  of  Oshkosh,  four  months  after  date,  with  interest  at  the 
rate  of  10  per  cent,  per  annum;  and  that  at  the  time  the  note 
became  due  it  was  owned  and  held  by  one  Joseph  Klockner. 
It  was  admitted  upon  the  trial  that  the  indorsement  was  a 
joint  indorsement  by  the  defendant  and  plaintiff.  It  was  also 
admitted  that  the  note,  when  it  became  due,  was  not  presented 
to  the  maker  for  payment,  nor  was  any  notice  of  the  nonpay- 
ment of  the  same  given  to  either  of  the  indorsers.  The 
plaintiff  paid  the  note  some  time  after  it  became  due,  and 
brings  this  suit  to  compel  the  defendant  to  pay  one-half  the 
amount  of  the  money  paid  by  him  as  his  contributive  share 
upon  such  joint  indorsement." 

Defendant  appealed  from  a  judgment  for  the  plaintiff. 

G.  W.  Washburriy  for  the  appellant. 

For  the  respondent,  there  was  a  brief  by  Gaie  Bouck^  and 
oral  argument  by  Charles  TF.  Felker, 

Taylor,  J.  The  plaintiff  bases  his  claim  to  contribution 
upon  the  ground  that  he  and  the  appellant,  before  the  note 
became  due,  requested  the  holder  not  to  present  it  for  pay- 
ment, and  waived  protest  and  notice  of  nonpayment. 

The  only  issue  made  on  the  trial  was,  whether  the  appellant 
waived  such  protest  and  notice;  the  proof  clearly  showing  that 
the  respondent  did  waive  such  protest  and  notice,  and  requested 
the  holder  not  to  have  the  same  protested  or  notice  given. 

The  respondent  testified  that  a  few  days  before  the  note  be- 
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came  dae,  ^^  the  defendant  told  him  he  did  not  want  the  note 
protested ;  that  as  soon  as  his  brother  got  better  he  would  pay 
it;"  and  that  he  then  saw  the  holder  of  the  note,  Klockner, 
and  told  him  not  to  protest  the  note,  and  he  did  not.  He  also 
swears  that  after  the  note  became  due  the  appellant  repeatedly 
promised  to  pay  his  share  of  the  note,  but  put  him  off  from 
time  to  time.  The,  appellant  swears  that  he  had  no  conversa- 
tion with  the  respondent  about  the  note  after  it  was  indorsed, 
until  some  time  after  it  became  due;  and  denies  that  he  ever 
told  him  he  did  not  want  the  note  protested,  but  admits  that 
the  respondent  called  on  him  after  it  became  due,  and  wanted 
him  to  pay  one-half  of  it;  that  he  called  on  him  repeatedly, 
and  that  he  told  him  "he  could  not  do  anything  for  him  then." 

There  was  but  one  exception  taken  upon  the  trial,  which 
was  to  the  admission  in  evidence  of  the  conversation  between 
the  plaintiff  and  defendant  after  the  note  became  due,  and  in 
which  plaintiff  claims  and  testifies  that  the  defendant  said  "he 
would  not  have  it  that  the  plaintiff  should  lose  the  whole,  and 
I  paid  my  share,  and  he  promised  to  pay  me." 

There  was  no  exception  taken  to  the  charge  of  the  judge, 
and,  from  an  examination  of  the  same,  the  questions  in  issue 
seem  to  have  been  fairly  submitted  to  the  jury.  The  learned 
circuit  judge  instructed  the  jury,  in  substance,  that  the  plaintiff 
could  not  recover  unless  they  found  from  the  evidence  that  the 
defendant  waived  protest  of  the  note,  and  that,  to  find  such 
waiver  under  the  evidence,  they  must  find  that  the  defendant 
authorized  the  plaintiff  to  say  to  the  holder  of  the  note,  on  his 
behalf  as  well  as  on  his  own,  that  he  should  not  protest  it. 
Upon  this  evidence,  fairly  submitt^,  the  jury  found  for  the 
plaintiff. 

The  defendant  moved  to  set  aside  the  verdict,  on  the  grounds 
that  there  was  no  evidence  to  support  it,  that  it  was  against 
the  weight  of  evidence,  and  that  improper  evidence  was  ad- 
mitted on  the  trial.  The  motion  was  denied,  and  judgment 
entered,  from  which  the  defendant  appeals. 
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We  do  not  think  there  was  any  error  in  admitting  the  evi- 
dence of  the  promise  of  the  defendant  to  pay  the  plaintiff  a 
portion  of  the  amount  of  the  note,  made  after  the  note  became 
due.  Although  the  action  was  not  brought  upon  this  promise, 
but  upon  the  legal  liability  of  the  defendant  to  contribute  to 
the  payment  of  the  note,  upon  the  ground  that  both  the  joint 
indorsers  had  waived  protest  and  notice  of  nonpayment,  the 
objection  being  of  the  most  general  kind,  the  evidence  was,  we 
think,  admissible  upon  the  issue  of  the  defendant's  waiver  of 
notice  of  protest  before  the  note  became  due.  Such  promise 
would  have  been  clearly  admissible  if  the  action  had  been  be- 
tween the  holder  of  the  note  and  the  defendant,  and  the  prom- 
ise to  pay  had  been  made  by  the  defendant  to  the  holder,  as 
some  evidence  tending  to  show  that  a  notice  of  protest  of  the 
note  had  been  waived  by  the  defendant,  as  well  as  evidence 
tending  to  show  that  notice  had  been  regularly  given. 

In  the  case  of  Lundie  v.  Robinson^  7  East,  235,  Lord  Ellen- 
BOROUGH  says:  "  When  a  man  against  whom  there  is  a  demand 
promises  to  pay  it,  for  the  necessary  facilitating  of  business  be- 
tween man  and  man,  everything  must  be  presumed  against 
him.  It  is  therefore  to  be  presumed  pi^ma  facie^  from  the 
promise  so  made,  that  the  bill  had  been  presented  for  payment 
in  due  time  and  dishonored,  and  due  notice  thereof  given  to 
the  defendant.  But,  taking  the  subsequent  conversation  as 
connected  with  the  former,  the  only  limitation  of  it  would  be 
that  the  defendant  stated  that  he  had  not  had  regular  notice 
of  the  dishonor;  but  even  that  objection  was  waived  in  the 
same  breath,  for  the  defendant  said  that  as  the  debt  was  justly 
due  he  would  pay  it."  In  the  case  at  bar,  the  defendant  knew 
that  he  had  not  received  any  notice  of  protest,  and,  as  he  now 
claims,  was  not  in  law  either  bound  to  pay  the  holder  of  the 
note  or  contribute  to  his  joint  indorser,  who  was  obligated  to 
pay  the  same,  unless  he  had  waived  notice  of  nonpayment; 
yet,  when  called  upon  by  his  joint  indorser  to  contribute  to 
the  payment  of  the  same,  he  promises  to  pay.    This,  under  the 
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rale  above  stated,  would  be  evidence  tending  to  show  either 
that  he  had  waived  the  notice  of  nonpayment  before  the  note 
became  dne,  or,  if  he  had  not  so  waived  it,  that  he  would  pay 
his  proportion  notwithstanding  the  want  of  any  previous  waiver 
on  his  part  Such  subsequent  promise  is,  by  most  of  the 
cases,  considered  a  waiver  of  the  right  to  the  notice,  and 
renders  the  indorser  liable  upon  the  indorsement,  the  same  as 
though  notice  had  in  fact  been  given.  Sigerson  v.  Mathews^ 
20  How.,  U.  S.,  496-500;  Story  on  Promissory  Notes,  §362 
and  notes. 

But  there  is  another  view  of  this  case  which  renders  such 
promise  clearly  admissible.  The  plaintiff  claimed  that  he  was 
authorized,  as  the  agent  of  the  defendant,  to  waive  protest  of 
this  note.  Knowing  that  the  plaintiff  had  waived  such  notice, 
he  afterwards  promises  to  pay,  notwithstanding  the  want  of 
notice.  Clearly  this  evidence  of  a  promise  to  pay  is  evidence 
tending  to  show  that  the  plaintiff  was  in  fact  authorized  to 
make  such  waiver  on  his  behalf.  His  promise  to  pay  is  an  ac- 
knowledgment on  his  part  of  the  justice  and  legality  of  the 
claim  made  by  the  plaintiff;  and  in  such  acknowledgment  of 
the  legality  of  the  claim  there  is  an  implied  admission  that  the 
plaintiff  was  authorized  to  waive  the  notica  of  protest  on  the 
part  of  the  defendant;,  for  without  such  authority  there  could 
be  no  legal  claim  against  him. 

We  think  the  charge  of  the  learned  circuit  judge  was  suffi- 
ciently favorable  to  the  defendant;  and  I  think,  if  there  is  any 
complaint  to  be  made  against  it,  the  plaintiff  might  with  some 
show  of  justice  complain  that  it  did  not  give  sufficient  im- 
portance to  the  fact  of  the  defendant's  promise  to  pay  the  debt 
after  the  note  became  due.  Upon  the  exact  point  submitted  to 
the  jury,  viz.,  whether  the  defendant  had,  before  the  note  be- 
came due,  authorized  the  plaintiff  to  waive  notice  of  protest 
for  him,  there  was  evidence  on  both  sides;  and,  giving  proper 
importance  to  the  testimony  relating  to  the  defendant's  subse- 
quent promises  to  pay,  we  cannot  even  say  the  verdict  is 
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against  the  weight  of  evidence.  But,  however  that  may  be, 
this  court,  upon  an  appeal,  does  not  weigh  and  balance  the 
evidence  for  the  purpose  of  determining  whether  the  verdict  is 
on  the  side  which,  from  the  mere  inspection  of  the  written 
evidence,  appears  to  preponderate. 

When  the  evidence  given  on  the  part  of  the  prevailing  party 
is  such  that,  if  nncontradicted,  it  would  entitle  him  to  tibe  ver- 
dict he  has  obtained,  it  would  be  an  assumption  of  power  on 
the  part  of  this  court,  except  in  an  extreme  case,  to  overrule 
the  judgment  of  the  judge  before  whom  the  case  was  tried, 
that  a  new  trial  ought  not  to  be  granted.  The  judge  who  hears 
the  witnesses,  and  fully  understands  all  the  facts  attending  the 
trial,  who  can  perceive  the  coloring  and  shading  of  the  testi- 
mony, and  the  bias  or  prejudices  of  the  witnesses,  is  in  a  much 
more  advantageous  position  for  determining  whether  the  ver- 
diet  is  unsustained  by  the  evidence,  than  this  court  can  possi- 
bly be  from  a  mere  inspection  of  the  impersonal  written  record 
before  it.  There  was  clearly  some  evidence  to  sustain  the  ver- 
dict, and,  the  judge  who  tried  the  cause  having  expressed  him- 
self satisfied  therewith,  we  cannot  reverse  the  same. 

By  the  Court. —  The  judgment  of  the  circuit  court  is 
affirmed. 


The  Fiee  Department  of  the  City  of  Oshkosh  vs.  Tiittle. 
December  11, 1&79^  January  7, 1880. 
Taxation  of  Insurance  Companies  — Implied  repeal  of  statutes.   • 

The  general  law  regalating  the  payment  by  msurance  companies  doing 

business  in  any  city  or  village  of  this  state,  of  a  tax  consisting  of  two 

per  cent,  of  their  premiums  (ch.  56  of  1870,  amended  by  ch.  299  of  1878), 

.  operated  to  repeal  all  special  provisions  of  city  and  village  charters  on 

that  subject 

APPEAL  from  the  Circuit  Court  for  Winnebago  County. 
Plaintiff  appealed  from  an  order  sustaining  a  demurrer  to 
the  complaint.    The  case  is  stated  in  the  opinion. 
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H,  B.  Jackson^  for  the  appellant. 

The  cause  was  submitted  for  the  respondent  on  the  brief  of 
Finch  <&  Barber. 

Obton,  J.  This  action  is  brought  against  the  defendant  as 
the  agent  of  certain  foreign  and  domestic  fire  insurance  com- 
panies doing  business  in  the  city  of  Oshkosh,  to  recover  the 
two  per  cent,  of  premiums  received  for  insurance  under  the 
provisions  of  chapter  56,  Laws  of  1S70,  as  amended  by  chapter 
299,  Laws  of  1873.  By  the  charter  of  the  city,  found  in 
chapter  601,  P.  &  L.  Laws  of  1868,  this  tax  is  to  be  paid  by 
foreign  insurance  companies  only,  and  on  premiums  received 
on  business  done  within  the  city,  and  to  the  city  treasurer. 
The  general  law  authorizes  the  tax  to  be  paid  to  the  treasurer 
of  the  fire  department  by  the  agents  of  both  foreign  and 
domestic  fire  insurance  companies  doing  business  in  any  city 
or  village  of  the  state. 

The  only  question  raised  by  the  demurrer  to  the  complaint 
is,  whether  these  provisions  of  the  general  insurance  law  apply 
to  and  are  in  force  in  the  city  of  Oshkosh,  to  the  exclusion  of 
the  provisions  of  the  city  charter  upon  the  same  subject;  or, 
in  other  words,  whether  the  general  law  repeals  these  provis- 
ions of  the  city  charter.  The  general  law  and  the  charter,  in 
these  respects,  cannot  stand  together  without  imposing  a 
double  tax,  and  prescribing  different  and  conflicting  modes  of 
collecting  it  We  think  there  is  abundant  reason  for  holding 
that  all  special  provisions  of  city  and  village  charters  relating 
to  this  subject  are  repealed  by  the  general  law. 

First.  The  general  law  upon  this  subject  has  application 
only  to  cities  and  villages;  and  as  many,  if  not  most,  of  the 
cities  and  villages  of  the  state  are  incorporated,  and  have 
special  provisions  upon  this  subject,  the  general  law  could 
have  but  very  limited  force  and  effect  if  it  did  not  repeal  and 
supersede  such  special  provisions. 

Second.    The  general  law  embraces  both  foreign  and  do- 
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mestic  fire  insurance  companies,  and  imposes  a  tax  upon  all 
of  the  business  done  by  their  agents,  both  in  and  without  the 
city  or  village. 

Third.  The  general  law  prescribes  a  uniform  tax  and  mode 
of  collection,  in  place  of  the  uncertain,  partial  and  various 
provisions  of  city  and  village  charters. 

Fourth.  All  insurance  companies,  both  foreign  and  do- 
mestic, may  be  presumed  to  have  notice  of  the  provisions  of 
the  general  law,  when  such  a  presumption  in  respect  to  the 
various  provisions  of  city  and  village  charters  might  work 
injustice  by  surprise.' 

Fifth.  The  same  objects,  and  to  a  fuller  extent,  are  secured 
by  the  general  law. 

Siasih.  Chapter  299,  Laws  of  1873,  repeals  all  conflicting 
provisions. 

Seventh.  In  addition  to  these  apparent  reasons  of  con- 
venience, uniformity  and  public  policy,  the  general  law  con- 
tains a  full  revision  of  the  whole  subject,  and  this  alone  would 
warrant  the  inference  of  a  repeal  of  all  conflicting  provisions 
upon  the  same  subject.  Lewisj  Gov.y  v.  Stout  et  al.,  22  Wis., 
234;  Oleson  v.  Green  Bay  <&  L.  P.  Railway  Co.  et  al.y  36 
Wis.,  383. 

By  the  Court.  —  The  order  of  the  circuit  court  sustaining 
the  demurrer  to  the  complaint  is  reversed,  with  costs,  and  the 
cause  remanded  for  further  proceedings  according  to  law. 


277| 

Sheeey  vs.  Schbaage.  1;^?  J3l 


December  19, 1879 --January  7, 1880. 

(1)  Mechanic's  Luen  :  Amendment  of  petition,    (2)  Ck>STS  on  appeal,  where 
judgment  (ifflrmed  in  part, 

1.  Where  one  entitled  to  a  mechanic's  lien  has  in  good  ^th  filed  a  petition 
in  time,  but,  thioogh  mistake,  it  is  imperfect  (as  where  it  describes  the 
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premises  incorrectly),  the  court  in  which  suit  is  brought  to  enforce  the 
lien  may  permit  an  amendment  of  the  petition,  as  against  all  persons 
who  have  not  in  the  meantime  acquired  vested  rights  in  respect  to  the 
premises.  B.  S.,  sees.  3320,  4980. 
2.  Plaintiff  appealed  from  the  whole  judgment,  although  a  part  thereof  was 
in  his  favor;  and,  on  affirming  the  judgment  as  to  that  part  and  re- 
versing it  as  to  the  remainder,  it  not  appearing  that  defendant  was 
injured  by  the  form  of  the  appeal,  this  com*t,  in  the  exercise  of  its  dis- 
cretion (R.  S.,  sec.  2949),  awards  costs  to  the  appellant 

APPEAL  from  the  Circuit  Court  iorFond  du  Lac  County. 
The  cause  is  thus  stated  by  Mr.  Justice  Taylor: 
"  This  action  was  commenced  to  reco^r  of  the  defendant 
the  value  of  a  quantity  of  lumber  sold  by  the  plaintiff  to 
him,  and  used  by  him  in  the  erection  of  a  store  building  on 
the  lots  described  in  the  complaint,  situate  in  the  village  of 
Calvary,  in  Fond  du  Lac  county,  and  to  have  the  amount  of 
the  value  of  such  lumber  declared  a  lien  upon  the  store  and 
lots  therein  described.  The  complaint  alleged  the  filing  of  a 
petition  for  lien  within  the  time  prescribed  by  law,  and  also 
alleged  that  in  such  petition  the  plaintiff  had  made  a  mistake 
in  the  description  of  the  lands  upon  which  the  building  was 
situate,  and  asked  to  have  the  petition  amended  so  as  to  make 
the  same  correspond  with  the  description  of  the  property  set 
out  in  the  complaint,  which  was  the  true  description.  The 
defendant  answered  by  a  general  denial.  Upon  the  trial,  the 
plaintiff  proved  the  sale  and  delivery  of  the  lumber  to  the  de- 
fendant; the  value  thereof;  that  no  part  of  such  value  had 
been  paid;  that  the  lumber  was  used  by  the  defendant  in  the 
construction  of  a  store  building  on  the  lots  described  in  the 
complaint;  that  such  building  and  lots  were  owned  by  the  de- 
fendant, and  were  so  owned  at  the  time  the  building  was 
erected;  and  that  no  liens  by  judgment,  mortgage  or  otherwise 
had  been  placed  upon  said  store  or  the  lots  on  which  the  same 
was  situated,  between  the  time  of  the  filing  of  the  petition  for 
a  lien  and  the  date  of  the  filing  of  the  lis  pendens  in  this 
action. 
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"Tha  plaintiff  also  offered  in  evidence  the  original  petition 
for  a  lien.  The  land  described  in  the  petition  as  that  upon  which 
the  building  was  situated,  was  not  the  land  described  in  the 
complaint,  upon  which  it  was  in  fact  situated,  but  was  in 
another  section  and  about  a  mile  or  more  distant  therefrom. 

"Upon  this  evidence  the  court  refused  to  permit  the  plaintiff 
to  amend  his  petition  for  a  lien  so  as  to  correctly  describe  the 
land  upon  which  the  building  in  the  erection  of  which  plaint- 
iff's lumber  had  been  used  was  situated,  and  rendered  a  per- 
sonal judgment  in  favor  of  the  plaintiff  against  the  defendant 
for  the  value  of  the  lumber,  with  costs  of  the  action,  and 
*  further  adjudged  that  the  prayer  of  the  plaintiff  for  leave  to 
amend  the  petition  for  a  lien,  and  for  judgment  of  lien  against 
the  premises  described  in  the  complaint,  be  denied.'  The 
action  was  tried  by  the  court,  and,  upon  finding  the  facts  as 
above  stated,  the  judge  held  as  a  conclusion  of  law,  ^  that  the  pe- 
tition for  a  mechanic's  lien  cannot  be  amended  bv  correctinij:  an 
error  in  the  description  of  the  property,  notwithstanding  there 
may  have  been  no  deeds,  mortgages,  petitions  for  liens,  attach- 
ments, judgments,  or  any  liens  of  any  nature  placed  upon  said 
proper^,  and  the  defendant  continued  to  hold  and  own  the 
same  from  the  date  of  the  filing  of  the  petition  for  a  lien  to  the 
date  of  the  filing  the  1x8  pendenSy  and  the  service  and  filing  of 
the  summons  and  complaint.' 

"  To  this  conclusion  of  law  the  plaintiff  duly  excepted,  and, 
judgment  having  been  entered  in  conformity  thereto,  he  ap- 
peals to  this  court  and  asks  for  a  reversal  of  that  part  of  the 
judgment  which  denies  to  him  the  right  to  amend  his  petition 
for  a  lien  and  to  have  a  judgment  declaring  the  amount  due 
him  for  the  lumber,  with  the  costs,  a  lien  against  the  building 
and  the  lands  upon  which  the  same  is  situated." 

EUhu  Colman^  for  the  appellant,  in  support  of  the  right  to 
amend  the  petition,  cited  sea  2830,  R  S.;  Witte  v.  Meyer ^  11 
Wis.,  295;  Brown  v.  La  Cro%%e  Gas  Light  Co.,  16  id.,  655; 
McCoy  V.  Quicky  30  id.,  521;  Ifary  v.  Hermit  45  id.,  473. 
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The  cause  was  submitted  for  the  respondent  on  the  brief  of 
George  P.  Knowles: 

The  time  for  filing  the  petition  for  a  lien  expired  on  the 
24th  of  January,  1878 ;  and  the  action  was  not  commenced 
until  the  13th  of  the  following  month.  In  the  description 
contained  in  the  petition  actually  filed,  there  is  nothing  in 
any  way  relating  to  the  description  now  asked  to  be  substituted. 
That  petition  is  a  nullity;  and  if  an  amendment  should  now 
be  allowed,  it  would  amount  to  an  entirely  new  proceeding 
after  the  expiration  of  the  time  limited  by  law.  Wibte  v. 
Meyerj  11  Wis.,  300. 

Taylor,  J.  The  case  presents  the  question  of  the  power  of 
the  court  to  direct  an  amendment  of  a  petition  for  a  lien,  in 
the  matter  of  the  description  of  the  property  upon  which  the 
lien  is  claimed,  when  a  mistake  in  such  description  has  been 
made  in  such  petition,  and  in  a  case  where  no  rights  are  to  be 
affected  except  those  of  the  defendant.  The  court  below 
denied  the  right  absolutely  and  without  qualification. 

This  question  has  been  twice  before  this  court  (Brown  v. 
La  Crosse  Gm  Light  Co,^  16  Wis.,  555,  and  McCoy  v.  Quicky 
30  Wis.,  521);  but  in  both  cases  the  judgment  of  this  court 
went  upon  other  grounds,  and  left  this  question  undecided. 
In  Witte  V.  Meyer^  11  Wis.,  296,  this  court  decided  that  the 
petition  was  a  "proceeding"  to  continue  and  enforce  a  lien, 
and  therefore  came  within  the  statute  of  amendments,  and 
that  an  amendment  of  the  petition  as  to  the  name  of  the  peti- 
tioner was  allowable. 

In  1869  the  legislature  passed  an  act  expressly  allowing  the 
petition  in  a  lien  case  to  be  amended  as  to  the  name  of  the 
owner,  where  the  real  owner  was  the  husband  or  wife  of  the 
party  described  in  the  petition  and  action ;  and  the  revision  of 
1878,  which  was  in  force  when  this  action  was  tried,  expressly 
provides  that  after  action  commenced  in  a  lien  case,  the  peti- 
tion may  be  amended,  by  order  of  the  court,  in  the  same  man- 
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ner  as  pleadings  in  the  action.  See  section  3320,  E.  S.  1878. 
And  this  provision  of  the  revision  was  undoubtedly  applicable 
to  this  case  under  the  provisions  of  section  4980. 

The  legislative  action  upon  this  subject  clearly  indicates 
that  a  liberal  rule  should  be  applied  to  actions  of  this  kind 
for  the  purpose  of  preserving  the  rights  of  the  claimant  for 
a  lien. 

The  filing  of  the  petition  is,  in  the  language  of  the  court 
in  the  case  of  Witte  v.  Meyer^  supra^  a  "  proceeding  "  to  con- 
tinue the  lien.  The  lien  is  not  created  by  the  filing  of  such 
petition,  but  by  the  fact  of  doing  the  work  or  furnishing 
the  materials  in  the  construction  of  the  building  to  which  the 
lien  attaches.  The  filing  of  the  petition  within  a  limited 
time  is  mainly  for  the  purpose  of  giving  notice  to  third  per- 
sons who,  without  such  notice,  might  be  inclined  to  take  other 
liens  upon  the  property  or  to  purchase  the  same.  It  is  un- 
doubtedly true  that,  as  the  right  of  lien  and  the  manner  of 
enforcing  the  same  are  purely  statutory,  the  neglect  of  the 
plaintiff  to  file  his  petition  within  the  time  prescribed  would 
be  fatal  to  his  right  to  enforce  it;  but  when  he  has  in  good 
faith  filed  his  petition  within  the  time  prescribed  by  law,  and 
by  mistake  has  failed  to  file  a  perfect  petition,  as  against  all 
persons  who  have  not  acquired  vested  rights  by  reason  of 
the  want  of  such  perfect  petition,  it  would  seem  but  a  just 
exercise  of  the  powers  of  the  court  to  permit  such  petition  to 
be  amended  so  as  to  make  the  record  perfect.  The  defendant 
knew,  when  he  purchased  the  lumber  and  used  it  in  the  erec- 
tion of  his  building,  that  the  law  gave  his  vendor  a  lien  upon 
his  building,  and  the  lands  on  which  it  was  situated,  for  the 
value  of  the  same,  and  that  such  lien  would  continue  for  one 
year,  and  no  longer,  unless  within  the  year  an  action  for  the 
recovery  of  the  purchase  price  was  commenced  for  the  enforce- 
ment of  such  lien. 

In  this  case  the  action  was  commenced  within  the  year, 
and  a  petition  was  filed  within  the  six  months  prescribed  by 
Vol.  XLYni.— 7 
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the  statute.  There  can  be  no  pretense,  therefore,  that  the 
defendant  has  been  misled  by  the  action  of  the  plaintiff.  The 
petition,  though  imperfect,  was  notice  to  him  that  the  plaintiff 
was  intending  to  enforce  his  lien.  He  knew,  by  the  other 
matters  contained  in  such  petition,  that  the  plaintiff  intended 
to  continue  his  lien  upon  the  store  building  and  the  lands 
on  which  it  was  situated,  notwithstanding  the  misdescription 
therein.  The  rights  of  no  other  parties  intervening,  there 
does  not  appear  to  be  any  good  reason  for  refusing  the  amend- 
ment as  prayed  for  by  the  plaintiff  in  his  complaint,  and 
enforcing  his  lien  by  the  judgment  of  the  court.  We  are 
clearly  of  the  opinion  that  the  amendment  in  this  case  would, 
under  the  circumstances  disclosed,  have  been  in  furtherance 
of  justice,  and  should  have  been  allowed  by  the  court. 

The  judgment  of  the  court  below  having  expressly  denied 
the  plaintiff's  right  to  amend  his  petition  for  alien,  and  denied 
him  a  judgment  declaring  his  claim  a  lieu  upon  the  property 
described  in  the  complaint,  the  better  practice  for  the  appel- 
lant would  have  been  to  appeal  from  that  part  of  the  judgment 
denying  his  right  of  amendment  and  a  lien  judgment,  instead 
of  from  the  whole  judgment.  The  personal  judgment  in  favor 
of  the  appellant  is  clearly  not  erroneous,  as  such  judgment 
would  be  entered  in  his  favor  although  a  judgment  declaring 
the  same  a  lien  upon  the  premises  described  in  the  complaint 
had  also  been  entered  in  his  favor. 

The  plaintiff  having  appealed  from  the  whole  judgment, 
that  pact  of  the  judgment  of  the  circuit  court  which  adjudges 
that  the  plaintiff  recover  of  the  defendant  the  sum  of  $353.80 
with  $44.37  costs,  must  be  affirmed,  and  that  part  which  denies 
the  plaintiff  the  right  to  amend  his  petition  for  a  lien,  and 
denies  a  judgment  lien  against  the  premises  described  in  the 
complaint,  reversed;  and  the  cause  must  be  remanded  with 
directions  to  allow  the  amendment  and  enter  judgment  in 
favor  of  the  plaintiff  establishing  his  lien,  and  for  the  enforce- 
ment thereof,  as  prayed  in  his  complaint. 
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The  jndgment  being  aflSrmed  in  part  and  reversed  in  part, 
the  costs  on  this  appeal,  under  the  provisions  of  section  2949, 
R  S.  1878,  are  in  the  discretion  of  the  court.  As  it  does  not 
appear  that  the  respondent  has  been  in  any  way  prejudiced  by 
the  appeal  from  that  part  of  the  judgment  whibh  is  affirmed, 
we  think  the  appellant  should  have  costs. 

By  the  Court, —  Ordered  accordingly. 


Benham  vs.  Pubdy. 

December  19,  1679 — January  7,  1880. 

(1)  Deposition:  uxiiter  of  notice.    (2)  Court  and  jury. 

1.  A  faflore  to  eerve  on  a  party  notice  of  the  taking  of  a  deposition  is  waived 

by  his  joining  in  the  commission  and  submitting  cross  interrogatories. 

2.  Where  the  evidence  is  conflicting  and  would  support  a  verdict  either  way, 

it  is  aror  to  instruct  the  jury  to  return  a  verdict  for  the  plaintiff. 

APPEAL  from  the  Circuit  Court  for  JFond  duLac  County. 

Action  for  a  sum  of  money  alleged  to  have  been  collected 
by  defendant  upon  a  promissory  note  belonging  to  plaintiff, 
and  converted  by  defendant  to  his  own  use.  Th&  answer 
denies  plaintiff's  ownership  of  the  note  at  the  coinmencement 
of  the  action,  and  alleges  that  one  Squires  was  the  true  owner 
thereof,  and  that  defendant  had  paid  him  the  amount  collected 
thereon.  ^ 

At  the  trial,  defendant  objected  to  the  admission  in  evidence^ 
of  certain  depositions,  on  the  ground  that  there  had  been  no 
service  on  his  attorneys  of  any  notice  of  the  taking  of  such 
depositions  or  of  the  affidavit  on  which  they  were  founded, 
and  that  there  was  no  certificate  attached  to  the  depositions, 
showing  when  they  were  taken.    The  objection  was  overruled. 

At  the  close  of  the  evidence,  the  court  directed  the  jury  to 
find  a  verdict  for  the  plaintiff  for  a  certain  sum,  and  they 


Digitized  by  LjOOQiC 


100  SUPKEME  COUPwT  OF  WISCONSIN, 

Benham  vs.  Purdy. 

found  accordingly.    From  a  judgment  pursuant  to  the  verdict, 
defendant  appealed. 

Elihu  Colman^  for  the  appellant. 

George  W.  Carter^  for  the  respondent. 

Orton,  J.  The  objection  of  the  appellant  to  the  deposi- 
tions for  the  want  of  notice  was  waived  by  his  joining  in  the 
commission  and  submitting  cross  interrogatories  (Miller  v. 
McDonald^  13  "Wis.,  673;  Cameron  v.  Cameron  et  al.y  15 
Wis.,  1);  and  the  certificate  of  the  commissioner  appears  to  be 
suflBcient. 

The  facts  of  this  case,  and  undisputed,  appear  to  be,  that 
the  appellant  and  one  Squires  were  copartners,  and  as  such 
held  a  note  for  the  sum  of  $298  against  the  firm  of  Carney 
Bros.,  of  the  state  of  Michigan,  which  was  in  the  hands  of  one 
Adams,  of  said  state,  for  collection;  that  upon  the  dissolution 
of  the  copartnership  this  note  was  assigned  to  Squires;  and 
that  the  money  collected  by  Adams  on  the  note  was  sent  by 
him  to  the  appellant.  The  respondent  claims  that  he  pur- 
chased the  note  for  value  and  took  an  assignment  of  it  before 
its  collection  from  Squires,  and  has  demanded  the  money  as 
the  proceeds  thereof  from  the  appellant.  The  appellant 
denies  these  allegations,  and  claims  that  Squires  was  the 
owner  of  the  note  and  the  proceeds  thereof,  and  that  he  had 
applied  the  same  in  liquidation  of  a  certain  demand  he  held 
against  Squires. 

The  learned  circuit  judge  held,  in  answer  to  an  inquiry  of 
counsel,  "  that  the  defense  set  up  in  the  answer  turns  upon 
the  ownership  of  the  note,"  which  was  strictly  correct,  and 
this  seems  to  have  been  the  material  question  in  the  case. 

We  think  there  was  testimony  given  upon  this  question 
tending  strongly  to  show  that  Squires  was  the  real  owner  of 
the  note  and  moneys,  and  not  the  respondent,  which  ought  to 
have  been  submitted  to  the  jury.  The  appellant  and  the 
witness  J.  H.  Hauser,  Esq.,  both  testified  that  the  respondent 
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admitted  to  thera,  respectively,  that  Squires  was  the  owner  of 
the  note. 

To  say  the  least  of  it,  there  was  a  direct  conflict  of  evidence, 
and  a  question  of  the  credibility  of  witnesses  and  of  the  weight 
of  testimony,  of  which  the  jury  were  the  exclusive  judges. 
Morrow  v.  Delaiiey^  41  Wis.,  149. 

To  warrant  the  court  to  direct  a  verdict  for  either  party, 
there  should  be  no  doubt  about  the  evidence.  Directing  a 
verdict  to  be  rendered  for  the  plaintiff  should  rest  upon  the 
same  principles  as  directing  a  nonsuit  (Cutler  v.  Rurlhut 
etdl.^  29  Wis.,  152);  and  the  rule  in  such  case  is  not  to  grant 
a  nonsuit  unless  the  plaintiff  has  clearly  failed  to  make  out  a 
case,  or  when  the  testimony  is  conflicting  and  would  sustain 
a  verdict  either  way.  Orasse  et  ux.  v.  Mil.y  L,  S.  <Ss  W. 
Railroad  Co.,,  36  Wis.,  582.  A  nonsuit  should  be  ordered 
only  when  there  is  an  .entire  want  of  evidence  which,  on  the 
most  favorable  construction,  tends  to  establish  the  plaintiff's 
case.  ImJioff  v.  Ch.  <&  Mil.  Railroad  Co.^  22  Wis.,  631. 
Tested  by  these  rules,  the  circuit  court  clearly  erred  in  direct- 
ing a  verdict  for  the  plaintiff  in  this  case. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 


Johannes,  County  Judge,  vs.  Younqs  and  others. 

December  19, 1879  -- January  7, 1880. 

Leayb  to  Sub  admimatrator^s  bond.    (1)  Objection  to  be  taken  by  special 
plea.    (2)  Leave  held  sufficient  in  this  case;  (3)  and  its  scope  explained. 

(4)  Power  of  county  judge  to  revoke;  tohen  alleged  revocation  waived. 

(5)  Query  as  to  form  of  judgment  for  breach  of  such  bond. 

1.  The  objection  that  leave  to  sue  an  administrator's  bond  has  not  been  ob- 

tained, most  be  taken  ly  special  plea  in  abatement 

2.  A  i)etition  having  been  presented  to  the  probate  court  for  leave  to  sue  an 

administrator's  bond,  the  judge  indorsed  upon  a  certified  copy  of  such 
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bond  an  order  or  certificate  reciting  that  it  appeared  to  his  satisfac- 
tion that  the  petitioner  was  a  creditor  of  the  estate,  and  that  the  admin- 
istrator had  neglected  to  file  an  inventory  or  to  render  an  account  as 
required  by  law  (these  being  the  facts  alleged  in  the  petition),  and  that, 
on  the  petitioner's  request,  he  authorized  an  action  to  be  brought  on  the 
bond.    Held^  a  sufficiently  formal  autiiority. 

3.  The  authority  thus  granted  was  for  an  action  under  sec.  4  (and  not  sec.  2), 

ch.  104,  E.  S.  1858. 

4.  Even  if  the  county  judge  could  revoke  such  an  authority  after  suit  com- 

menced, the  objection  that  he  had  done  so  cannot  be  taken  after  going 
to  trial  on  a  plea  in  bar. 

5.  Whether,  under  the  present  revised  statutes,  the  judgment  against  the 

administrator,  for  a  breach  of  his  bond,  should  be  for  the  penalty  therein 
named,  qucere, 

APPEAL  from  the  Circuit  Coart  for  Kewaunee  County. 

This  action  was  brought  in  the  name  of  the  county  judge 
of  Kewaunee  county,  npon  the  general  administration  bond 
executed  by  three  of  the  defendants  as  administrators  of  the 
estate  of  David  Toungs,  deceased,  and  by  the  other  defendants 
as  sureties.  The  answer  was  a  general  denial.  After  evidence 
offered  by  the  parties  had  been  received,  defendants  were 
allowed  to  amend  the  answer,  in  accordance  with  evidence 
introduced  by  them  against  objection,  so  as  further  to  allege 
that  after  the  date  of  the  alleged  certificate  and  order  of  the 
county  judge  allowing  the  suit  to  be  brought,  and  after  service 
of  the  original  answer  herein,  the  county  judge  duly  revoked 
said  pretended  certificate  and  order.  Afterwards  the  jury,  by 
direction  of  the  court,  returned  a  verdict  for  the  defendants. 
The  grounds  upon  which  this  direction  of  the  court  was  given, 
are  stated  in  the  opinion.  From  a  judgment  pursuant  to  the 
verdict,  plaintifE  appealed. 

O.  O.  Sedgwick  and  Wm.  F.  Vilas,  for  the  appellant. 

For  the  respondents,  there  was  a  brief  by  H.  G.  <&  W.  J. 
Turner,  and  oral  argument  by  W.  J.  Turner. 

Cole,  J.  The  circuit  court  directed  the  jury  to  find  a  ver- 
dict in  favor  of  the  defendants.    The  grounds  or  reasons  for 
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this  direction,  as  stated  in  the  bill  of  exceptions,  are:  firsts 
that  there  was  no  such  authority  to  bring  the  action  granted 
by  the  county  judge,  as  is  required  by  the  statute;  second^ 
that  if  authority  was  granted,  it  was  authority  to  bring  the 
action  under  section  2,  ch.  104,  Tay.  Stats.,  while  the  action  is 
in  fact  brought  under  section  4  of  that  chapter;  and  tliird^ 
that  the  authority  was  not  granted  to  a  creditor  of  the  estate^ 
within  the  meaning  of  the  statute. 

In  regard  to  the  first  reason  assigned  for  the  ruling  of  the 
court  below,  the  counsel  for  the  plaintiff  give,  as  it  appears  to 
us,  two  very  satisfactory  answers.  Firsts  they  contend  tliat 
the  objection  that  permission  or  leave  was  not  given  by  the 
county  judge  to  prosecute  the  bond,  was  only  matter  in  abate- 
ment, not  in  bar  to  the  action,  and  must  be  specially  pleaded 
in  the  answer  to  be  available;  and  they  rely  upon  the  decisions 
in  J}utcher  v.  Dutcher^  39  Wis.,  651;  Board  of  Stvpervisors 
V,  Van  Stralerij  45  "Wis.,  675,  in  support  of  this  position.  It  is 
most  favorable  to  the  defendants  to  adopt  that  view,  and  to 
hold  that  the  objection  of  want  of  authority  to  sue  the  bond 
is  in  the  nature  of  a  plea  in  abatement,  and  that,  to  entitle  a 
party  to  the  benefit  of  such  a  defense,  he  must  specially  set  it 
up  in  his  answer  at  the  proper  stage  of  the  cause.  Here  there 
was*  a  general  denial  only,  raising  the  question  as  to  the  lia- 
bility of  the  defendants,  and  not  putting  in  issue  the  question 
whether  proper  authority  had  been  given  to  prosecute  the 
bond.  And  secondly^  counsel  insist  that  the  evidence  pro- 
duced on  the  trial  shows  that  leave  or  permission  was  granted 
by  the  county  judge  to  prosecute  the  bond,  before  action  was 
brought  upon  it.  The  evidence  upon  that  point  shows  that 
application  by  petition  was  made  to  the  probate  court  by  Mr. 
Dickey,  representing  that  he  was  a  creditor  of  the  estate,  and 
that  the  administrators  had  neglected  and  failed  to  make  and 
file  an  inventory  of  the  estate,  and  had  failed  and  neglected  to 
render  an  account  as  required  by  law,  and  asking  that  leave  be 
granted  to  bring  an  action  on  the  bond. 
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Oa  the  back  of  a  certified  copy  of  the  bond,  the  county 
judge  made  an  order  or  certificate,  stating,  in  substance,  that 
it  appeared  to  his  satisfaction  that  Dickey  was  a  creditor  of 
the  estate;  that  the  administrators  had  failed  to  make  and  file 
an  inventory  of  the  estate,  and  render  an  account  within  a 
year  from  the  date  of  their  appointment;  and  that  he,  tliere- 
fore,  on  request  of  Dickey,  authorized  an  action  to  be  brought 
on  the  bond.  It  seems  to  us  that  this  order  granting  leave  to 
sue  the  bond  was  sufficiently  formal  to  meet  the  requirements 
of  the  statute.  The  order  was  in  writing,  signed  by  the 
county  judge,  and  was  certainly  evidence  of  authority  to  sue. 
Perhaps  this  is  a  more  liberal  rule  than  the  one  adopted  in 
Massachusetts  on  this  subject,  though,  ki  the  leading  case  of 
Fay^  Jvdge^  v.  Rogers*  Administrator^  etc.j  2  Gmy,  175,  it  is 
admitted  that  no  application  was  made  in  writing  to  the  judge 
of  probate  asking  authority  to  sue;  and  there  was  no  record  or 
memorandum  in  writing,  in  the  probate  office  or  elsewhere,  to 
show  that  any  such  authority  was  given,  the  only  authority  to 
sue  being  a  verbal  one.  The  defendants  in  their  answer  sea- 
sonably took  the  objection,  that  the  party  prosecuting  the  suit 
had  no  authority  to  institute  it.  The  court  sustained  the  objec- 
tion, holding  that  a  verbal  authority  to  sue  was  not  sufficient 
It  is  manifest  at  a  glance  that  that  case  presented  a  difierent 
question  from  the  one  arising  upon  this  record. 

The  next  reason  assigned  for  the  direction  is,  that,  if  author- 
ity was  granted,  it  was  authority  to  bring  the  action  under 
sec.  2,  ch.  104,  while  the  action  in  fact  was  brought  under 
section  4  of  the  chapter.  This  view  is  distinctly  negatived  by 
the  terms  of  the  order  itself,  and  by  the  decision  of  this  court 
on  the  former  appeal.  45  Wis.,  445.  It  was  there  held  that 
the  action  was  under  section  4,  for  the  benefit  of  all  persons 
interested  in  the  estate;  the  averment  in  the  complaint  that  it 
was  for  the  use  of  Mr.  Dickey  being  treated  as  surplusage.  This 
is  all  we  deem  it  necessary  to  say  in  order  to  point  out  the  error 
of  the  court  below  in  directing  a  verdict  for  the  defendants. 
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The  point  is  made  in  the  brief  of  counsel  for  the  defendants, 
that  the  evidence  on  the  trial  showed  that  the  permission  to 
sue  the  bond  was  revoked  by  the  county  judge  after  this  action 
was  commenced.  It  must  be  obvious  from  what  has  already 
been  said,  that  it  was  improper  to  raise  any  such  issue  after 
pleading  in  bar  to  the  action  and  going  to  trial  of  the  cause 
upon  the  merits.  Besides,  the  evidence  entirely  fails  to  sustain 
the  position  of  counsel,  conceding  that  the  county  judge  could 
revoke  the  authority  granted  after  an  action  had  been  com- 
menced for  a  breach  of  the  bond. 

The  counsel  for  the  plaintiff  ask  that  the  cause  be  remanded 
with  directions  to  enter  judgment  for  the  plaintiff  for  the 
penalty  of  the  bond.  That  would  be  the  form  of  the  judg- 
ment, undoubtedly,  at  common  law;  but  the  question  whether 
or  no  the  rule  has  been  changed  by  the  present  revision  is 
important,  and  was  not  discussed  upon  the  argument.  We  do 
not,  therefoije,  feel  like  expressing  an  opinion  as  to  tlie  proper 
form  of  the  judgment  at  this  time. 

By  the  Court.  —  The  judgment  of  the  circuit  court  is 
reversed,  and  the  cause  remanded  for  further  proceedings 
according  to  law. 


TVellauer  and  another  vs.  Fellows. 

December  20,  KHB  — January  7,  1880. 

Sale  of  Goods.    (1)  When  receiver  of  goods  cannot  disclaim  purcJiase. 
(2)  "Tenna  Cash,"  on  unreceipted  hill, 

1.  One  who  receives  goods  sent  to  him,  knowing  that  the  sender  claims  that 
the  receiver  has  purchased  them  of  him,  cannot,  in  the  absence  of  mis- 
take or  fraad,  appropriate  them  to  his  own  use,  and  then  disclaim  the 
purchase. 
2.  The  word  "Terms  Cash"  upon  an  unreceipted  bill  of  goods  sent  by  a 
wholesale  to  a  retail  dealer,  cannot  be  held,  as  matter  of  law,  to  imply 
that  the  goods  were  pdd  for  before  they  were  shipped. 
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APPEAL  from  the  Circuit  Court  for  Kewaunee  Conntj. 

The  case  is  thus  stated  by  Mr.  Justice  Taylor: 

"  This  is  an  action  to  recover  for  the  balance  due  the  appel- 
lants [plaintiffs]  on  account  for  goods  sold  and  delivered  by 
them  to  the  respondent. 

"  The  evidence  on  the  part  of  the  appellants  showed  that  they 
were  wholesale  grocers  in  the  city  of  Milwaukee,  and  the 
respondent  a  merchant  of  Ahinapee,  in  the  county  of  Kewau- 
nee, and  that,  at  the  request  of  one  Yader,  a  commission  man 
in  the  city  of  Milwaukee,  with  whom  the  respondent  had  deal- 
ings, the  appellants  shipped  to  the  respondent,  between  the 
first  of  January,  1876,  and  February  25th  of  the  same  year, 
goods  of  the  value  of  $286.87.  The  appellants,  as  directed  by 
said  Vader,  charged  the  goods  on  their  books  to  the  respondent. 

"  The  bills  accompanying  the  goods  sent  to  respondent  were 
all  in  substantially  the  following  form: 

*  Milwaukee,  January  5,  1876. 
^Mr.  (7.  L.  FellowSy  Ahnapee^ 

*  Bought  of  Jacob  Wellauer, 
*  Importer  and  "Wholesale  Dealer  in  Cheese,  Groceries, 

*  etc.,  479  and  499  East  Water  Street. 
'  Terms  Cash. 

*  Forwarded,  for  your  account  and  risk,  by  schooner  St. 
Lawrence,  Captain  August  Schunerman:' 

"  [Here  follows  a  statement  of  articles  sold,  and  price  of 
same.] 

"  There  were  three  bills  of  goods  sent.  On  the  24th  of  Feb- 
ruary, 1876,  when  the  last  bill  of  goods  was  sent,  Vader  paid 
on  the  account,  for  the  respondent,  the  sum  of  $130.  The 
proof  clearly  showed  that  the  bills  for  the  goods  were  received 
by  the  respondent  at  or  about  the  time  the  goods  were;  that 
respondent  kept  the  goods,  and  sold  them  as  his  own ;  that  he 
never  notified  the  appellants  that  he  had  not  ordered  the  goods, 
nor  that  Yader  was  not  authorized  to  order  them  on  his 
account;  that  appellants  sent  him  two  statements  of  their 
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account  against  him,  and  requested  payment  of  the  same;  and 
that  no  attention  was  given  to  the  matter  by  the  respondent, 
unta  the  20th  of  June,  1876,  after  the  appellants  had  drawn 
upon  him  for  the  balance  of  their  account. 

"  In  his  letter  of  that  date  he  denied  that  he  had  ever  ordered 
any  goods  of  the  appellants,  or  given  Vader  any  authority  to 
order  them  on  his  account;  claimed  that  he  had  a  receipt  from 
Vader  showing  payment  in  full  for  the  goods  sold;  and  further 
claimed  that  the  bills  for  the  goods  were  all  made  out  to  Yader. 
On  the  trial,  no  such  receipts  were  shown  by  the  respondent 
and  the  bills  produced  by  him  showed  that  the  statement  in 
his  letter  that  the  bills  were  made  out  to  Yader,  was  false. 
The  plaintiffs  also  showed  that  the  goods  were  shipped  to 
respondent,  and  on  his  account. 

"  Some  evidence  was  given  by  the  appellant  as  to  the  mean- 
ing of  the  words  *  Terms  Cash '  as  used  in  the  bills.  The  ex- 
planation was,  that  upon  such  bills  it  was  expected  that  the 
goods  would  be  paid  for  on  delivery,  or  within  30  days  there- 
after. None  of  the  bills  were  receipted.  The  evidence  further 
showed  that  when  the  goods  were  sold  Jacob  Wellauer  was 
doing  business  alone,  but  that  before  the  commencement  of 
this  action  John  Hoffman  had  become  his  partner  in  business, 
and  that  the  account  belonged  to  the  firm. 

"Upon  this  evidence  the  plaintiffs  were  nonsuited;  and  they 
appealed  from  the  judgment." 

For  the  appellants,  there  was  a  brief  by  O.  O.  Sedgwick^ 
and  oral  argument  by  Mr.  Sedgwick  and  TTm.  F.  Yilas. 

For  the  respondent,  there  was  a  brief  by  H.  G.  cfe  W.  J. 
Turner^  and  oral  argument  by  W. «/.  Turner. 

Tayloe,  J.  We  are  very  clear  that  the  court  erred  in  di- 
recting a  nonsuit  in  this  case.  It  seems  to  us  that  there  was 
not  only  evidence  to  carry  the  case  to  the  jury,  but  that,  un- 
explained, there  was  evidence  upon  which  the  jury  must  have 
found  for  the  plaintiffs.     The  court  seems  to  have  labored 
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under  the  impression,  that,  because  the  defendant  denied  in 
his  letter,  written  long  after  the  goods  were  received,  the  au- 
thority of  Vader  to  purchase  goods  upon  his  account,  except 
for  cash,  the  plaintiffs  had  made  out  no  cause  of  action  against 
the  defendant.  This  letter  was  an  unsworn  statement  of  tlie 
defendant  in  his  own  favor,  made  after  the  goods  were  deliv- 
ered and  used  by  him,  and  should  have  very  little  weight  in 
determining  the  question  of  the  agency  of  Vader. 

There  certainly  was  some  evidence  to  go  to  the  jury  upon 
the  question  of  the  authority  of  Vader  to  order  the  goods  for 
the  defendant,  and  upon  that  point  the  case  should  have  been 
submitted  to  the  jury;  but,  whether  the  agency  of  Vader  was 
proved  or  not,  there  was  abundance  of  evidence  tending  to 
show  that  the  respondent  bought  the  goods  of  the  appellants. 
Leaving  out  of  view  altogether  the  fact  that  the  goods  were 
sent  to  the  respondent  at  the  request  of  Vader,  the  evidence 
was  suflScient  to  have  sustained  a  verdict  in  favor  of  the  appel- 
lants. 

The  goods  were  sont  by  the  appellants  to  the  respondent, 
accompanied  with  a  statement  that  he  had  bought  the  goods 
of  them  for  a  stated  price,'  which  price  they  expected  him  to 
pay  either  on  the  receipt  of  the  goods  or  within  thirty  days 
thereafter.  This  is  the  fair  construction  of  the  bills  sent  with 
the  goods.  The  respondent  received  the  goods  upon  this 
statement  without  objection,  and  converted  them  to  his  own 
use. 

After  doing  this,  he  is  estopped  from  insisting  that  he  did 
not  buy  the  goods.  He  was  notified  that  the  appellants,  who 
sent  the  goods,  supposed  they  were  selling  them  to  him,  and 
that  they  expected  him  to  pay  for  them.  If  he  did  not  intend 
to  receive  the  goods  as  purchased  by  him  of  the  appellants, 
he  should  have  refused  to  receive  them;  but,  having  received 
them  without  objection,  there  would  be  no  justice,  in  per- 
mitting him  to  say  afterwards  that  he  did  not  buy  them;  and 
would  not,  therefore,  pay  for  them.    The  only  excuse  the  de- 
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fendant  himself  makes  for  his  refusal  to  pay  for  them,  is  that 
he  supposed  they  were  paid  for  by  Vader,  and  the  false  excuse 
that  the  goods  were  billed  to  Vader.  On  the  argument,  some 
stress  was  laid  upon  the  words,  "  Terms  Cash,"  in  the  bills. 
It  is  said  that  these  words  in  the  bills  implied  that  the  goods 
were  paid  for  before  they  were  shipped  to  the  defendant.  The 
proof,  however,  shows  that  such  is  not  the  meaning  of  the 
words;  and  the  fact  that  the  bills,  when  received  by  the  de- 
fendant, were  not  receipted  "paid,"  must  have  advised  the 
defendant  that  they  were  not  in  fact  paid  for  when  shipped  to 
him.  Had  the  goods  been  paid  for  by  Yader  or  any  other 
person,  the  bills  would,  undoubtedly,  have  been  receipted. 
The  respondent  had  no  reason,  upon  the  face  of  the  bills,  to 
suppose  the  goods  had  been  paid  for;  and,  having  received 
the  goods  as  sold  to  him,  and  converted  the  same  to  his  own 
use,  justice  demands  that  he  should  pay  for  them,  though  they 
had  never  been  ordered  by  himself  or  any  other  person  on  his 
account. 

The  facts  of  this  case  present  a  much  stronger  case  in  favor 
of  the  plaintiJBTs  than  the  case  of  Cooper  v.  Schwartz^  40  "Wis., 
54,  in  which  this  court  held  that,  upon  the  evidence  offered, 
the  question  of  the  purchase  by  the  defendant  should  have 
been  submitted  to  the  jury. 

The  defendant  having  received  the  goods  from  the  plaint- 
iffs, upon  their  claim  that  he  had  purchased  from  them,  can- 
not, in  tlie  absence  of  mistake  or  fraud,  appropriate  them  to  his 
own  use,  and  then  disclaim  the  purchase.  BalUton  Spa  Bank 
V.  MaHne  Bank^  16  Wis.,  120;  Paine  v.  Wilcox^  16  Wis., 
202-217;  Beal  v.  Ins.  Co.,  16  Wis.,  241. 

By  the  Court.  —  The  judgment  of  the  circuit  court  is 
reversed,  and  the  cause  remanded  for  a  new  trial. 
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Nichols,  Administrabiz,  vs.  Pahner  and  another. 

Nichols,  Admiaistratrix,  vs.  Palmer  and  another. 

December  20. 1879  —  January  7, 1S80. 

Discharge  of  Surety, 

1.  A  surety  for  the  performance  of  a  contract  is  discharged  by  any  snbse- 

qaent  material  change  therein. 

2.  Thus,  where,  during  the  life  of  a  lease  for  three  years,  an  agreement  was 

entered  into  by  lessor  and  lessee,  by  which  the  latter  was  to  surrender 
the  premises  at  the  end  of  the  second  year,  and  pay  certain  sums,  etc, 
in  full  of  all  rent  due  under  the  lease:  Held,  that  a  surety  for  the  per- 
formance, by  the  lessee,  of  the  original  lease  was  discharged  by  such 
agreement 

APPEAL  from  the  Circuit  Court  for  Manitowoc  County. 

On  the  15th  of  October,  1875,  plaintiff,  as  administratrix  of 
Lemuel  P.  Nichols,  deceased,  executed  a  lease  to  the  defendant 
Palmer  of  certain  lands  belonging  to  said  estate,  for  a  term 
of  three  years  from  said  date,  at  an  annual  rental  of  $225,  of 
which  $50  were  to  be  paid  in  improvements,  and  the  remain- 
der in  two  cash  installments  each  year.  The  first  cash  install- 
ment was  to  be  paid  November  10, 1875;  the  second  October 
16, 1876;  and  others  on  corresponding  days  of  the  successive 
years.  Palmer  executed  a  bond  for  the  performance  of  the 
covenants  of  the  lease  on  his  part,  with  his  codefendant  Van- 
derlip  as  surety.  On  the  19th  of  April,  1877,  plaintiff  and 
Pahner  executed  certain  articles  of  agreement,  by  the  terms 
of  which  Palmer  agrees  to  surrender  possession  of  the  prem- 
ises by  October  15, 1877,  and  also  to  pay  plaintiff  $125,  and 
'*  give  her  the  same  cow  she  left  him,  sheep  and  pigs  in  pro- 
portion as  though  his  time  had  expired,  and  that  sum  is  to 
include  all  parcels  of  rent  whatever  might  be.  He  will  also 
allow  any  parties  whom  she  may  designate  to  commence  plow- 
ing as  soon  as  his  crops  are  taken  from  the  field." 

Afterwards  (but  the  printed  case  does  not  show  when), 
plaintiff  brought  this  action  on  the  bond,  for  $50,  balance  of 
rent  alleged  to  have  become  due  November  10,  1877,  with 
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interest  As  a  witness  in  her  own  behalf  she  testified  that  $75 
had  been  paid  her  on  this  last  agreement,  after  October  15, 
1877,  and  the  remainder  of  the  $125  was  still  due. 

On  defendants'  motion  the  court  ordered  a  nonsuit;  and 
plaintiff  appealed  from  the  judgment. 

For  the  appellant,  there  was  a  brief  by  U.  O.  c&  W.  J. 
Turner^  and  oral  argument  by  W.  J.  Turner. 

For  the  respondents,  the  cause  was  submitted  on  the  brief 
of  Henry  Sihree. 

Orton,  J.  It  is  clearly  apparent,  from  the  transaction  itself, 
that  the  respondent  Vanderlvp  was  a  mere  surety  on  the  bond 
conditioned  for  the  performance  of  the  terms  of  the  lease  on 
the  part  of  the  respondent  Palmer.  His  liability,  therefore, 
was  stricty  and  depended  exclusively  upon  the  failure  of  Palmer 
to  perform  the  conditions  of  the  lease.  It  is  also  apparent 
that  the  lease,  as  such,  although  not  formally  surrendered  or 
discharged,  had  been  fully  discharged  and  superseded  by  a 
new  agreement  between  the  appellant  and  Palmer^  entered 
into  April  19, 1877,  which  was  the  result  of  a  full  settlement 
of  all  the  matters  of  the  lease,  and  the  consideration  of  the 
surrender  of  the  leasehold  estate  one  year  before  the  time  fixed 
by  the  lease,  and  constituted  a  new  and  independent  agree- 
ment, for  the  performance  of  which  Vanderlijp  is  not  in  any 
way  bound. 

By  every  reason,  and  by  all  of  the  authorities,  under  such 
circumstances,  Yanderlip  was  discharged  from  all  liability  as 
surety  on  the  bond  by  the  material  alteration  of  its  conditions 
by  this  new  agreement;  and  it  is  self-evident  that  he  never 
made  himself  liable  by  reason  of  Palmer* 8  default  in  not  com- 
plying with  the  terms  of  an  agreement  not  mentioned  in  or 
contemplated  by  the  bond. 

"  The  obligation  of  a  surety  on  a  bond  is  atriotissimi  juris j 
and  nothing  can  be  taken  against  him  by  inference  or  intend- 
ment   Smith  V.  Lockwood,  84  Wis.,  72. 
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In  Sage  v.  Strong^  40  Wis.,  575,  Mr.  Justice  Lyon,  in  his 
opinion,  says:  "  The  rule  is  elementary,  and  of  almost  uni- 
versal application,  that  a  surety  for  the  performance  of  a 
contract  or  obligation  is  discharged  if  such  contract  or  obli- 
gation be  materially  changed  without  his  consent"  It  is 
needless  to  multiply  authorities  after  this  decision,  and  in  a 
case  perfectly  parallel  in  principle  to  this.  Without  consider- 
ing other  reasons,  we  think,  from  this  view  of  the  case  alone, 
the  nonsuit  was  properly  granted. 

By  the  Court.  —  The  judgment  of  the  circuit  court  is 
affirmed,  with  costs. 


The  State  ex  rel.  Mulhollaih)  vs.  The  County  Clebk  of 
"^"^  Majotowoo  County. 

December  20, 1879  —January  7, 1880. 

Mandahus.     (1)  Only  one  judgment  for  relator — for  tcrU   and  costs. 
(2)  When  the  writ  will  not  issue. 

1.  After  judgment  (or  order)  awarding  a  peremptory  mandamus,  a  separate 

judgment,  in  form,  was  entered  for  costs  in  favor  of  the  relator;  and  the 
defendant  appealed  from  the  first-named  judgment  or  order,  and  after- 
guards '*  from  the  whole  judgment'*  Held,  that  there  was  in  fact  but 
a  single  judgment,  awarding  the  writ  with  costs;  and  the  first  appeal 
is  dismissed. 

2.  The  county  clerk  has  no  legal  authority  to  issue  county  orders  except  l^ 

express  direction  of  the  board  of  supervisors,  by  a  '*  recorded  vote  '*  to 
that  effect;  and  mandamus  will  not  lie  to  compel  him  to  issue  them 
without  such  direction. 

APPEAL  from  the  Circuit  Court  for  Manitowoc  County. 

The  relator,  the  sheriff  of  Manitowoc  county,  presented  for 
allowance  certain  accounts  against  said  county  to  the  board 
of  supervisors  thereof,  at  the  annual  session  of  the  board  in 
1877.  The  board  allowed  the  same  at  their  face  on  the  15th 
of  November  in  that  year.  During  the  same  month,  the 
county  clerk,  without  any  direction  from  the  board,  issued 
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county  orders  to  the  relator  for  the  amonnt  thus  allowed,  and 
the  county  treasarer  paid  snch  orders. 

On  the  21st  of  the  same  month,  the  board  of  sapervisors  re- 
considered its  action  allowing  the  relator's  accounts,  and  dur- 
ing the  same  session,  on  the  first  of  December  following, 
disallowed  $193.62  thereof,  and  allowed  the  balance.  At  the 
same  time,  the  board  directed  that  county  orders  be  issued  for 
such  balance;  and,  the  relator  having  received  the  fuUumount 
of  his  claim,  the  board  afterwards  directed  the  district  attor- 
ney to  bring  an  action  against  him  to  recover  the  amonnt  thus 
disallowed.    'No  such  action  has  been  commenced. 

At  a  special  meeting  of  the  board  held  in  May,  1878,  the 
relator  presented  other  accounts  for  allowance,  and  these  were 
duly  allowed  at  $112.65.  At  the  same  time,  the  board,  by  res- 
olution, directed  that  the  said  $193.62,  and  interest  thereon, 
be  deducted  from  the  sum  thus  allowed,  and  that  county  orders 
be  issued  to  the  relator  for  the  residue  only.  At  the  same 
meeting  in  May,  an^  after  the  above  action  had  been  taken  on 
the  relator's  accounts,  the  board  resolved  ^^that  the  chairman 
and  clerk  of  this  board  be  authorized  to  issue  county  orders  to 
the  several  persons  to  whom  claims  have  been  allowed,  in  ac- 
cordance with  the  action  of  this  board  during  its  present  ses- 
sion."   This  was  the  last  act  of  the  board  before  it  adjourned. 

The  county  clerk  obeyed  the  special  direction  of  the  board, 
and  refused,  on  the  demand  of  the  relator,  to  issue  orders  for 
$200.29  of  the  sums  thus  allowed. 

The  relator  sued  out  an  alternative  writ  of  mandamuSy  di- 
rected to  the  county  clerk,  commanding  him  to  issue  county 
orders  for  the  sum  last  above  named,  or  show  cause  to  the  con- 
trary. The  clerk  made  return  thereto,  and  an  issue  was  formed 
and  tried,  which  resulted  in  a  finding  of  the  foregoing  facts 
by  the  circuit  judge.  The  judge's  conclusions  of  law  there- 
from were,  that  the  relator  was  entitled  to  a  peremptory  writ 
of  rrumdaanuSy  as  prayed,  and  also  to  recover  costs  against  the 
respondent  thei'ein,  the  county  clerk. 
VoL.XLVm.— 8 
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The  judge  signed  a  judgment  or  order  awarding  a  peremp- 
tory writ,  and  at  the  same  time  signed  separately  a  judgment 
for  costs  against  said  respondent.    Both  were  duly  entered. 

The  clerk. first  appealed  from  the  judgment  awarding  the 
peremptory  writ,  and  afterwards  appealed  from  the  whole 
judgment. 

For  the  appellant,  there  was  a  brief  by  Nash  cfe  Schmitz, 
and  oral  argument  by  Z.  J.  Nash. 

For  the  respondent,  there  was  a  brief  by  H.  G.  <&  W.  J. 
Turner,  and  oral  argument  by  W.  J.  Tv/nicr. 

Lyon,  J.  The  two  judgments  in  form,  although  separately 
signed  by  the  judge,  are  in  substance  and  eflFect  but  one  judg- 
ment, and  but  one  appeal  therefrom  will  lie.  We  must  there- 
fore dismiss  one  of  these  appeals.  Young  v.  Groner,  22 
Wis.,  205;  JUead  v.  Walker,  20  Wis.,  518.  The  judgment 
really  is,  that  a  peremptory  raandamus  issue  to  the  appellant, 
with  costs  to  be  taxed  against  him.  Upon  the  appeal  from 
the  whole  judgment  we  must  necessarily  review  that  portion 
which  awards  a  peremptory  writ  of  inandamus;  and  the  first 
appeal,  which  is  confined  to  that  portion  of  the  judgment,  is 
therefore  superfluous. 

On  the  merits  of  the  case,  the  controlling  question  is:  Has 
the  county  clerk  power,  and  is  it  his  duty,  to  issue  the  county 
orders  which  the  relator  seeks  in  this  proceeding  to  compel 
him  to  issue?  The  question  is  easily  answered.  When  the 
clerk  refused  to  issue  the  orders  demanded,  the  law  was  that 
"  such  clerk  shall  not  sign  or  issue  any  county  order  except 
ui)on  a  recorded  vote  of  the  board  of  supervisors  authorizing 
the  same."  R  S.  1858,  ch.  13,  sec.  59  (Tay.  Stats.,  308,  §  85). 
Such  is  still  the  law.  R  S.,  249,  sec.  709,  subd.  3.  See,  also,  Tay. 
Stats.,  297,  §35,  subd.  2;  id.,  801,  §49;  R  S.,  244,  sec.  686. 
In  the  present  case,  not  only  was  there  no  vote  of  the  board 
of  supervisors  authorizing  the  clerk  to  issue  the  orders  de- 
manded by  the  relator,  but  he  was  expressly  directed  by  the 


Digitized  by  LjOOQiC 


AUGUST  TERM,  1879.  115 

Smith  vs.  Ford. 

board  not  to  do  so.  It  is  manifest  that,  had  he  issued  the  or- 
ders, he  wcMild  have  violated  a  positive  provision  of  law. 

The  signing  and  iondng  of  county  orders  by  the  clerk,  when 
authorized  by  the  board  of  supwrvisors,  is  purely  a  ministerial 
duty.  State  ex  rel.  Treat  v.  Bichter^  37  Wis.,  2T6.  Unless 
he  has  such  authority,  he  cannot  lawfully  sign  and  issu^  them, 
and  a  mandamus  to  compel  him  to  do  so  ^ill  not  be  granted. 

It  is  scarcely  necessary  to  add  that  the  resolution  of  the 
board  at  the  close  of  the  May  meeting,  authorizing  the  chair- 
man and  clerk  "  to  issue  county  orders  to  the  several  persons 
to  whom  claims  were  allowed,  in  accordance  with  the  action 
of  the  board  "  at  that  meeting,  was  not  a  direction  to  issue 
orders  to  the  relator  for  the  full  amount  of  his  claim  allowed 
by  the  board.  The  special  direction  given  in  his  case  was  not 
affected  by  the  resolution,  and  orders  were  issued  to  him  "  in 
accordance  with  the  action  of  the  board." 

"We  do  not  determine  on  these  appeals  what  is  the  remedy 
of  the  relator,  if  he  has  a  valid  claim  against  the  county;  we 
only  determine  that  on  the  case  made  by  the  record  before  us 
he  has  no  remedy  by  a  proceeding  against  the  county  clerk. 

The  appeal  from  the  order  awarding  a  peremptory  writ  of 
mandamus  is  dismissed. 

On  the  appeal  from  the  whole  judgment,  the  judgment 
must  be  reversed,  and  the  cause  will  be  remanded  with  direc- 
tions to  the  circuit  court  to  dismiss  the  proceedings  with  costs. 

By  the  Court.  —  So  ordered. 


Smith  vs.  Ford. 
August  29,  1878— February  3, 1880, 

EquiTY:  Trusts:  Creditor's  Suit:  Foreclosure:  Sales  under  Indb- 
PENDEKT  Judgments.  (1)  Deed  of  trust  construed:  its  mlidUy  and 
effect.  (2)  Who  hound  by  decree  in  equity,  (3,  4)  Case  stated.  (5,  6) 
Foreclosure  of  mortgage;  when  persons  named  defendants  cannot  be 
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compelled  to  litigate  therein  the  validity  of  the  mortgage,    (7-9)  Salee  of 

land  on  independent  judgmeiUe ;  rights  of  respective  purchasers. 
Tax  Title.    (10, 11)  Effect  of  adverse  possession  of  the  whole  or  a  part 

of  the  land.    (12)  What  lands  not  taxable  separately. 
Deed  Construed.    (IS)  When  deed  of  lot  on  navigable  stream  does  not 

convey  the  land  under  the  water, 

1.  6j  a  Seed  of  trust  (purporting  to  be  made  in  pursuance  of  an  ante-nuptial 

contract  therein  recited),  A.  and  his  wife,  B.,  assigned  and  conveyed  to 
X.  all  the  personal  and  real  estate  which  B.  had  at  the  time  of  her  mar- 
riage or  at  the  date  of  the  deed,  etc.,  in  trust,  as  to  the  personalty,  to 
invest  the  same  at  his  discretion,  receive  the  income  thereof  during  the 
joint  lives  of  A.  and  B.,  and  pay  the  same  to  B.  and  her  assignees,  with 
power  in  B.,  by  an  instrument  in  writing,  etc,  to  direct  X.  to  dispose  of 
such  personal  property  according  to  her  appointment,  etc.,  etc.;  and  in 
trust  as  to  the  realty,  to  hold  it  and  pay  the  rents,  issues  and  profits 
to  B.  during  the  joint  lives  of  A.  and  B.,  or  to  such  persons  as  she 
might  appoint,  and  to  convey  any  part  of  said  realty  to  such  person  as 
she  should  appoint,  etc  If  B.  should  survive  A.,  the  trustee  was  totx)n- 
vey,  assign  and  transfer  all  the  property  to  her,  in  the  absence  of  any 
other  appointment  by  her;  and  if  she  should  die  before  A.,  the  trustee 
was  to  convey,  assign  and  transfer  all  the  property  to  such  persons  as 
she  might  have  appointed  by  her  last  will,  or,  in  default  of  such  appoint- 
ment, was  to  assign  and  transfer  the  personalty  to  her  next  of  kin,  and 
convey  the  realty  to  her  heirs-at-law.  Held,  that  the  trust  thus  created 
is  an  active  one,  and  valid  under  subd.  5,  sec.  2081,  R.  S.;  but  that  the 
trustee  took  no  beneficial  interest  thereby  in  the  trust  estate. 

2.  A  decree  in  equity  does  not  ordinarily  affect  the  rights  and  interests  of 

persons  not  made  parties,  but  binds  those  of  the  actual  parties,  so  fax 
as  the  court  has  jurisdiction;  and  its  jurisdiction  to  bind  such  parties 
does  not  depend  upon  the  presence  before  it  of  all  persons  who  are  proper 
parties  to  the  suit. 

3.  Thus,  in  a  suit  against  A.  and  B.,  the  grantor  of  the  trust  and  the  cestui 

que  trust  named  in  said  trust  deed,  to  have  a  mortgage  by  A.  to  X.  in 
trust  for  B.  (made  after  said  deed  of  trust)  acljudged  fraudulent  as 
against  the  plainti£&  in  that  suit,  who  were  judgment  creditors  of  A., 
and  to  subject  the  mortgaged  lands  to  said  plaintiffs'  judgment  against 
A.  (the  alleged  fraud  being  that  of  A.  and  B.,  and  not  of  X.),  the  non- 
joinder of  X.  as  defendant  did  not  disable  the  court  to  take  jurisdiction; 
and  its  decree  that  the  mortgage  was  in  fraud  of  A.'s  creditors,  binds 
A.  and  B.  and  all  persons  claiming  under  them  subsequently  to  that 
suit. 

4.  A  dause  in  such  decree,  reserving  the  rights  of  the  trustee,  held  to  protect 
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only  those  righia  in  the  property  (if  any)  which  he  did  not  hold  for  the 
benefit  of  B. 

5.  Where,  pending^  such  creditor's  suit,  the  trustee  brought,  in  another  court, 
an  action  to  foreclose  said  mortgage,  and  made  sud  creditors  defendants 
therein  as  persons  claiming  some  interest  in  the  premises,  which  interest 
was  alleged  to  be  subsequent  and  subject  to  the  mortgage:  Heldf  that 
he  could  not  compel  them  to  litigate  in  that  action  the  question  of  the 
validity  of  such  mortgage  as  against  their  judgment. 

[6.  Whether  the  question  of  the  fraudulent  character  of  a  mortgage  as 
against  the  mortgagor's  creditors  can  properly  be  litigated  in  a  foreclos- 
ure suit,  and  whether,  where  the  creditors  are  made  defendants  only 
under  the  general  allegations  above  described,  a  judgment  against  them 
will  bar  them  from  asserting,  in  a  suit  subsequently  commenced,  that 
their  rights  are  paramount  to  those  of  the  mortgagee,  somewhat  con- 
sidered, but  not  determined  here.] 

7.  On  the  non-appearance  of  such  creditors  in  the  foreclosure  suit,  judgment 

of  foreclosure  went  against  them  with  other  defendants;  and  the  land 
was  bid  off  by  the  trustee,  X.,  at  the  foreclosure  sale.  A  decree  being 
afterwards  rendered  in  fovor  of  the  plaintifiGi  in  said  creditor's  suit,  the 
same  lands  were  sold  to  F.  on  their  judgment  against  A.  Held,  that 
F.  acquired  by  such  sale  the  whole  interest  of  A.  and  B.,  and,  if  X.  took 
the  legal  title  by  purchase  at  the  foreclosure  sale,  he  holds  it  in  trust 
fwF. 

8.  If  X.,  by  the  trust  deed  to  him,  had  taken  power  to  dispose  of  the  property 

at  his  own  discretion,  one  who,  pending  said  creditor's  suit,  and  after  the 
foreclosure  sale,  took  &om  him  a  deed  of  the  lands  in  question,  must  at 
least  have  shown,  as  agamst  F.,  that  he  took  his  conveyance  in  good 
faith,  for  value,  without  knowledge  of  the  rights  of  A.'s  creditors. 

9.  In  this  case,  however,  X.  having  taken,  by  the  terms  of  the  trust  deed,  no 

power  of  disposition  except  at  the  direction  of  the  cestui  que  trust,  one 
purchasing  from  him  pending  the  creditor's  suit  against  A.  and  B.  was 
bound  to  take  notice  of  that  suit,  and  could  not  acquire  title  under  a  fore- 
closure of  the  mortgage  therein  adjudged  void. 

10.  Under  the  general  law,  if  any  person  other  than  the  grantee  in  a  tax  deed 

of  land,  or  one  claiming  under  him,  actually  occupies  the  land  during 
the  three  years  next  after  the  recording  of  the  tax  deed,  such  grantee 
loses  all  title  under  the  deed;  and  under  the  charter  of  the  city  of  Janes> 
ville,  such  a  grantee  loses  title,  under  like  circumstances,  after  the  expira- 
tion of  one  year  from  the  recording  of  the  deed. 

11.  If  the  grantee  in  the  tax  deed  has  peaceable  possession  of  a  part  only  of 

the  premises  during  the  period  limited,  he  acquires  an  indefeasible  title 
to  that  part,  but  not  to  the  remainder,  which  is  adversely  possessed. 
[12.  Where  a  raceway  (into  which  the  waters  of  a  river  were  turned  by  a 
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dam),  and  a  roadway  comiected  therewith,  were  constracted  for  the  sole 
benefit  of  persons  owning  lots  abutting  upon  them,  it  seems  that  persons 
purchasing  such  lots  with  the  right  of  drawing  water  from  the  raceway 
would  take  the  land  under  the  race  and  roadway,  opposite  their  lots; 
and  that  such  lands  could  not  be  assessed  and  taxed  separately  from 
such  lots.  But  the  question  is  not  here  decided.] 
13.  The  original  owners  of  lots  on  a  navigable  stream  (whose  lots  on  each 
side  extended,  by  the  law  of  this  state,  to  the  thread  of  the  stream),  built, 
under  a  grant  of  franchises  from  the  state,  a  dam  for  hydraulic  pur- 
poses across  said  stream,  abutting  at  each  end  upon  their  lots,  and  sold 
and  leased  the  right  to  use  the  water  from  the  dam;  and  the  grantees  of 
such  rights,  their  heirs  and  assigns,  corenanted  to  contribute  to  the 
maintenance  of  the  dam  in  prop(»rtion  to  the  amount  of  water  so  pur- 
chased, and  took  the  right  to  maintain  such  dam  forever;  but  the  deed 
conveyed  no  other  interest  in  said  abutting  lots.  Afterwards  such 
original  owners  conveyed  to  another  person  the  lot  upon  which  the  dam 
abutted  at  one  end,  by  a  general  description  according  to  its  number, 
for  a  price  very  greatly  disproportioned  to  that  at  which  the  dam  and 
water-power  were  valued;  and  thereafter,  with  the  knowledge  and 
acquiescence  of  the  grantee  of  such  lot,  continued  to  sell  and  lease  rights 
to  use  the  water  from  the  dam.  Held,  upon  this  evidence,  that  there 
was  a  severance  of  the  aumership  of  the  lands  upon  the  bank  and  those 
under  the  stream,  and  that  the  deed  of  such  abutting  lot  was  designed 
to  convey,  and  did  convey,  only  the  land  upon  the  bank. 

Ryan,  C.  J.,  and  Okton,  J.,  dissented  from  the  judgment. 

APPEAL  from  the  Circuit  Court  for  Hock  County. 

Action  to  quiet  title  to  land.  Plaintiff  appealed  from  the 
judgment.    The  case  is  thus  stated  by  Mr.  Justice  Taylor: 

"  This  action  is  brought  to  quiet  the  title  to  certain  real 
estate  situate  in  the  city  of  Janesville. 

"  The  plaintiff  claims  title  to  the  lands  by  virtue  of  a  deed 
of  conveyance  from  Charles  D.  Mead,  trustee  of  Ann  M.  C. 
Smith,  wife  of  A.  Hyatt  Smith,  and  mother  of  the  plaintiff. 

'^The  defendant  claims  title  to  the  same  lands  by  virtue  of 
a  sale  made  under  and  by  virtue  of  a  decree  of  the  United 
States  circuit  court  for  the  eastern  district  of  Wisconsin. 

"  Both  parties  claim  through  A.  Hyatt  Smith  as  the  com- 
mon source  of  their  title. 
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"  The  plaintifl'^s  title  is  derived  through  a  mortgage  exe- 
cuted by  A.  Hyatt  Smith  to  the  trustee,  Mead,  bearing  date 
the  10th  day  of  June,  1854,  and  purporting  to  be  given  to 
secure  the  payment  of  $95,000,  which,  it  is  claimed,  was  due 
to  such  trustee  from  the  said  Smith.  This  mortgage  was 
foreclosed  in  the  circuit  court  for  Kock  county,  and  the  lands 
sold  under  the  judgment  therein  were  bid  off  by  the  trustee. 
Mead;  and  afterwards  the  same  were  conveyed  by  said  Mead, 
as  trustee,  to  the  plaintiff,  by  deed  duly  executed  by  the 
l^ustee  by  his  attorney  in  fact,  A.  Hyatt  Smith,  and  also  per- 
sonally by  Ann  M.  0.  Smith  and  A.  Hyatt  Smith.  The  deed 
on  the  foreclosure  judgment  and  sale  was  dated  September  15, 
1859,  and  the  sale  was  confirmed  November  28,  1859.  The 
deed  from  the  trustee  and  Ann  M.  0.  Smith  and  A.  Hyatt 
Smith  to  the  plaintiff  is  dated  February  28,  1873. 

"The  deed  under  which  the  defendant  claims  is  dated  March 
12, 1875,  and  was  recorded  March  30, 1875. 

"The  foreclosure  action  was  commenced  on  the  20th  of 
October,  1858. 

"  The  original  action  in  the  circuit  court  of  the  United  States 
was  commenced  on  the  19th  day  of  June,  1858. 

"The  plaintiffs  in  the  action  in  the  United  States  court  were 
Henry  C.  Bowen  and  others,  partners  of  the  firm  of  Bowen, 
McNamee  &  Oo.  The  action  was  a  creditor's  bill,  based  upon 
a  judgment  in  favor  of  the  plaintiffs  against  A.  Hyatt  Smith 
and  others,  rendered  in  the  United  States  circuit  court  Janu- 
ary 23, 1857,  for  an  indebtedness  which  accrued  previous  to 
the  date  of  the  mortgage  of  A.  Hyatt  Smith  to  the  trustee. 
Mead.  Ann  M.  0.  Smitli  and  A.  Hyatt  Smith  were  defend- 
ants in  the  creditor's  suit,  but  Mead,  the  trustee,  was  not  a 
party  thereto.  The  plaintiffs  in  the  creditor's  bill  were  made 
defendants  in  the  foreclosure  suit,  but  did  not  appear  or  an- 
swer, nor  were  they  personally  served  with  process  in  such 
action.  Ann  M.  0.  Smith  was  neither  plaintiff  nor  defendant 
in  said  foreclosure  suit. 
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"  The  object  of  the  creditor's  bill  was  to  subject  the  real 
estate  mortgaged  by  A.  Hyatt  Smith  to  the  trustee,  Mead,  to 
the  payment  of  the  judgment  of  the  plaintiffs  in  said  action, 
and  to  have  such  mortgage  declared  fraudulent  and  void  as 
to  the  creditors  of  said  A.  Hyatt  Smith.  The  final  judgment 
rendered  in  such  action  declared  such  mortgage  void  as  to 
such  creditors,  and  directed  the  same  to  be  sold  to  pay  the 
plaintiffs'  debt  and  the  costs  of  the  action,  and  it  was  sold 
accordingly. 

^'  In  the  foreclosure  case,  the  complaint  as  to  the  plaintiffi^ 
in  the  creditor's  suit  alleged,  in  the  usual  form,  *  that  they 
had,  or  claimed  to  have,  some  interest  in  or  lien  upon  the  said 
mortgaged  premises,  or  some  part  thereof,  by  mortgage,  judg- 
ment or  otherwise,  but  which  lien,  if  any,  was  subsequent  and 
subject  to  the  lien  of  said  mortgage;'  and  the  ordinary  judg- 
ment of  foreclosure,  and, for  the  sale  of  the  mortgaged  prem- 
ises, was  entered. 

^^  The  rights  of  the  contestants  in  this  action,  so.  far  as  it  is 
necessary  to  investigate  the  same,  depend  wholly  upon  the 
force  and  effect  of  these  judgments." 

The  cause  was  first  argued  at  the  January  term,  1878;  and 
by  order  of  the  court  certain  questions  were  reargued  at  the 
August  term,  1878. 

For  the  appellant,  there  were  separate  briefs  by  Bennett  <& 
Sale  and  A.  Hyatt  Smithy  and  oral  argument  by  Mr,  Smith. 
They  argued,  among  other  things,  as  follows:  1.  That  de- 
fendant was  barred  by  the  foreclosure  judgment  (1)  The  circuit 
court  for  Rock  county  in  this  state,  by  which  that  judgment 
was  rendered,  being  a  court  of  general  jurisdiction,  is  pre- 
sumed to  have  adjudicated  the  question  of  its  own  jurisdiction 
in  the  foreclosure  suit,  as  to  all  the  judgment  defendants;  and 
such  adjudication  is  conclusive  upon  them  all,  in  the  absence 
of  an  appeal.  Jackson  v.  Astor^  1  Pinney,  137;  Vilas  v, 
Beynoldsy  6  Wis.,  214;  Rungerford  v.  Cashing y  8  id.,  324; 
Chrignon^s  Lessee  v.  Astor^  2  Howard,  U.  S.,  319;  Secrist  v. 
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Green^  3  Wall.,  744;  Adams  v.  BameSy  17  Mass.,  365;  Daven- 
port V.  Bartlett,  9  Ala.,  179;  Orier  v.  McLendon,  7  Ga.,  362. 
(2)  The  foreclosure  judgment,  having  been  rendered  by  a  court 
of  competent  jurisdiction,  cannot  be  attacked  collaterally 
in  any  other  court  for  irregularity.  Mohley  v.  Mdhley^  9 
Ga.,  247;  Wiley  v.  KeUey^  id.,  117;  Bridges  v,  NiclioUon^ 
20  id.,  90;  Hampsonv.  Wea/i^e^  4  Iowa,  13;  Kerr  v.  Leighton^ 
2  G.  Greene,  196;  Wright  v.  Marshy  id.,  94;  Barney  v.  Chit- 
tenden,  id.,  165;  Patterson  v.  The  State^  id.,  492;  Mcllvoy 
vi  Speedy  A:  Bibb,  85;  Estepv.  Waikins,  1  Bland,  486;  lianoul 
V,  Griffie^  3  Md.,  54;  Davis  v.  Helbig^  27  id.,  452;  Cochran 
V.  Davis  J  20  GkL,  581;  Greenlaw  v.  Kernahan^  4  Sneed,  371; 
White  V.  Albertson,  3  Devereaux'  Law,  241;  Williams  v. 
Woodhotise,  id.y  257;  Lyles  v.  Brown^  Harper,  31;  Sutlter- 
land  V.  DeLeonj  1  Texas,  250;  Perryman  v.  The  State,  8  Mo., 
208;  Billings  v.  Busselly  23  Pa.  St.,  189;  Moore  v.  Rohison^ 
6  Ohio  St.,  302;  Cochran  v.  Zoring,  17  Ohio,  409;  Newman 
V.  Cincinnati,  18  id.,  323;  Ohert  v.  Hamm^l,  18  N.  J.  Law 
(3  Har.),  73;  Simpson  v.  Hart,  1  Johns.  Ch.,  91;  Murray  v. 
Murray,  5  id.,  60;  Wesson  v.  Chamberlain,  3  N.  Y.,  331; 
Zampry  v.  NvM,  9  Foster,  299;  White  v.  Landaff,  35  N.  H., 
128;  Banister  V,  Higginson,  ^^  Me.,  73;  Woodma^n  v.  Smith, 
37  id.,  21.  (3)  If  Mead  had  been  made  a  party  to  the  credit- 
or's suit,  a  question  of  conflict  of  jurisdiction  between  the  two 
courts  over  the  subject  matter  of  the  two  suits  might  have 
been  raised  and  determined  on  plea  of  suit  pending,  made  by 
Bowen  &  Co.,  in  the  foreclosure  suit.  But  as  Mead  was  not 
a  party  to  the  creditor's  bill,  his  foreclosure  could  not  be  in- 
terfered with,  nor  his  judgment  and  sale  prevented,  except  by 
an  issue  on  the  merits.  Elliott  v.  Peirsoll,  1  Pet.,  340.  (4) 
The  conclusive  character  of  the  judgment  of  foreclosure  re- 
lates to  every  poirft  which  was  either  expressly  or  by  necessary 
implication  in  issue,  and  which  was  decided  or  must  neces- 
sarily be  decided  in  order  to  support  the  deci-ee.  Bank  of 
TT.  S.  V.  Beverly,  1  How.,  U.  S.,  134;  Parrish  v.  Ferris^  2 
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Black,  606;  Touon  v.  Lamphere^  34  Vt.,  365;  Church  v. 
Chapin^  35  id.,  223;  Shears  v.  Dmenhuryy  13  Gray,  292; 
Wright  v.  Butler^  6  Wend.,  284;  Emhury  v.  Cannery  3 
Corns.,  522;  Doty  v.  JSrown,  4  id.,  72;  Castle  v.  NoyeSy  14 
N.  Y.,  329;  Camphellv.  AyreSy  1  Clarke  (loAva),  258;  Board  of 
Svpervisors  v.  Bailroad  Co.,  24  Wis.,  123-5;  Van  Pelt  v, 
Kimhally  18  id.,  362;  1  Greenl.  Ev.,  534;  2  Smith's  L.  C,  694, 
791,  795,  797,  809,  810.  (5)  The  question  of  priority  of  in- 
cumbrances may  be,  and  to  prevent  multiplicitj'^  of  suits  of  ne- 
cessity must  be,  raised  and  determined  in  a  foreclosure  suit; 
and  this  involves  the  necessity  of  determining  the  validity  of 
conflicting  incumbrances  in  such  suits.  Clason  v,  Shepherdy 
6  Wis.,  374;  10  id.,  356;  Hathaway  v.  Baldwiny  17  id.,  616; 
Pelton  V.  Famdny  18  id.,  222;  Palmer  v.  Yagery  20  id.,  91; 
Board  of  Supervisors  v,  Bailroad  Co.y  supra;  Corning  v. 
Smithy  2  Seld.,  84;  Freeman  v.  Sehro^ery  43  Barb.,  618; 
Frost  V.  Koony  30  K  T.,  428;  Lewis  v.  Smithy  9  id.,  502- 
Upon  the  question  of  priority  the  decree  will  be  held  valid, 
where  collaterally  called  in  question,  whether  the  complaint 
contains  a  prayer  to  that  effect  or  not  Board  of  Supervisors 
V,  Bailroad  Co.y  supra.  (6)  After  a  sale  upon  foreclosure, 
the  validity  of  the  mortgage  caiwaot  again  be  called  in  question. 
Oestv.Flocky  2  N.  J.  Eq.,  108;  Lansing  v.  Gcdety  9  Cow., 
346.  The  purchaser  at  such  sale  takes  the  complete  title  of 
the  mortgagor  and  mortgagee;  and  the  parties  to  the  foreclos- 
ure suit  and  their  privies  are  estopped  from  disputing  such 
title.  White  v.  EvanSy  47  Barb.,  179;  HoUen  v.  Sacketty  12 
Abbott  Pr.,  473;  McGee  v.  Smithy  16  N.  J.  Eq.,  462;  CaHer 
V.  Walker,  2  Ohio  St.,  339;  Finney  v.  Boydy  26  Wis.,  366; 
Tay.  Stats.,  1701,  §  4;  Laws  of  1869,  ch.  40.  (7)  A  pur- 
chase under  a  decree  foreclosing  a  mortgage  is  not  affected  by 
the  pendency  of  a  suit  to  which  the  mortgagee  was  not  a  party. 
Fenwick  v.  Maceyy  2  B.  Mon.,  469;  Hoyt  v.  JoneSy  31  Wis., 
889.  (8)  The  foreclosure  suit  was  a  proceeding  in  remy  and, 
having  been  conducted  according  to  the  law  of  this  state,  is 
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coDclnsive  as  to  the  oondition  of  the  property  in  snit,  and  the 
rights  and  equities  of  all  persons  claiming  title  thereto  under 
A.  Hyatt  Smith.  Story's  Conjaictof  Laws,  §§  549-52, 591-^; 
Thomas  v.  Lawson^  21  How.,  TJ.  S.,  331;  Phelps  v.  HoVcer^ 
1  Dallas,  261;  Bissell  v.  Briggs,  9  Mass.,  467-9;  Nash  v. 
Churchy  10  Wis.,  303.  2.  That  plaintiff  was  not  bound  by 
the  judgment  in  the  creditor's  suit.  (1)  The  rights  of  Mead, 
under  whom  plaintiff  claims,  were  expressly  reserved  by  the 
decree  in  that  suit  (2)  Mead  not  having  been  a  party  to  that 
suit,  his  rights  could  not  have  been  affected  by  any  form  of 
decree  therein.  [To  this  general  proposition  numerous  oases 
were  cited.]  (3)  A  trustee  is  a  necessary  party  to  a  suit  in 
regard  to  the  trust  property,  and  the  court  can  take  no  juris- 
diction of  the  le^  title  without  making  him  a  party. 
Phipps  V.  Tarpleyj  24  Miss.,  597;  Marble  v.  Whaley^  33  id., 
167;  Cassiday  v.  McDanielj  8  B.  Mon.,  519;  Helm  v. 
EardiThj  2  id.,  231;  Ashton  v.  Atkmtic  Bank^  3  Allen,  217. 
The  cestui  que  trusts  are  not  necessary  parties  to  a  suit  in 
equity  in  which  a  mortgage  for  their  benefit  is  brought  in 
question.  The  trustees,  as  owners  of  the  legal  estate,  are  the 
proper  parties.  R.  S.  1858,  ch.  84,  sec.  16;  New  Jersey^  etCy 
Go.  V.  AmeSj  12  N.  J.  Eq.,  507;  SiU  v.  Ketchum^  Harr. 
(Mich.),  423.  In  Mead  v.  Walker,  15  Wis.,  449,  this  court 
decided  that  in  a  case  relating  to  this  trust.  Mead  is  a  neces- 
sary party.  In  the  absence  of  the  legal  owner  of  the  land,  the 
federal  court  in  the  creditor's  suit  had  no  jurisdiction  of  the 
subject  matter.  Hoyt  v.  Jones,  31  Wis.,  389;  Van  Epps  v. 
Ya^  Epps,  9  Paige,  238;  Story's  Eq.  PL,  §  427. 

For  thejrespondent,  there  were  separate  briefs  by  Cassoday 
cfe  Carpenter,  his  attorneys,  and  A.  A.  Jackson,  of  counsel; 
and  also  a  joint  brief  and  oral  argument  by  Messrs.  Cassoday 
and  Jadcson,  They  contended,  among  other  things,  1.  That 
the  decree  of  the  federal  court  on  the  creditor's  bill  was  valid 
and  effectual,  although  the  trustee  was  not  a  party  thereto. 
(1)  The  proceedings  in  that  suit  were  regular  under  the  act  of 
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congress  of  Febmary  28, 1839  (R  S.  of  U.  S.,  sec  737),  and 
Equity  Rales  47-50  of  the  federal  court;  and  these  merely 
rendered  definite  and  certain  what  was  before  discretionary  in 
a  court  of  equity.  Bank  v.  Stafford^  12  How.,  U.  S.,  327, 
341-3;  Elmendoffv.  Taylor,  10  Wh^t.,  152,  161-8.  The 
saving  clanse  in  the  decree  was  inserted  merely  in  conformity 
with  the  statute  and  rules  above  cited  and  the  practice  of  the 
federal  courts.  (2)  The  rules  and  statute  do  not  authorize  the 
court  to  divest  a  person  of  an  actual  beneficial  title  in  himself, 
without  making  him,  or  those  privy  in  interest  with  him,  par- 
ties; but  under  them  the  court  may  divest  the  actual  parties 
of  all  equitable  or  legal  title  or  interest  in  the  subject  matter 
of  the  suit,  if  that  be  within  the  jurisdiction  of  the  court 
(3)  Courts  of  equity  generally  require  the  presence  of  all  per- 
sons interested  in  the  property  involved  in  the  litigation;  but 
sometimes  they  proceed  for  and  against  cestui  que  trusts  with- 
out the  trustee  who  has  no  beneficial  interest  in  the  subject 
matter,  even  where  there  is  no  difficulty  in  obtaining  jurisdic- 
tion. Cestui  que  trustSy  however,  being  the  persons  whose 
beneficial  interest  is  affected,  must  always  be  before  the  court, 
except  in  very  rare  instances,  where  a  peculiar  trust  is  created 
or  some  particular  statute  gives  authority  to  proceed  without 
them  by  reason  of  privity  of  interests.  In  support  of  this 
view,  counsel  cited  and  commented  at  length  upon  the  follow- 
ing authorities:  1  Daniell's  Ch.  Pr.,  197-9, 213-14;  Edmeston 
V,  Lyde,  1  Paige,  637;  McNab  v.  Young,  81  111.,  11;  James 
V.  Eailroad  Co.,  6  Wall.,  752;  Payne  v.  ITook,  7  id.,  425; 
jBatesville  Institute  v.  Kauffman,  18  id.,  151-4;  Bank  v. 
Seton,  1  Peters,  299;  Story  v.  Livingston,  13  id.,  359;  Mal- 
low V.  Hinde,  12  Wheat.,  193;  Boon^s  Heirs  v.  Chiles,  8 
Peters,  532;  10  id.,  177;  Harrison  v.  JJrann,  1  Story  C.  C, 
64;  West  v.  Randall,  2  Mason,  181,  192-3,  195-6;  Joy  v. 
Wirtz,  1  Wash.  C.  C,  517;  Wendell  v.  Van  Renssalaer,  1 
Johns.  Ch.,  350;  Watson  v.  LeRow,Q  Barb.,  481;  CommWs, 
etc.,  V.  Gellatly,  L.  R.,  3  Ch.  Div.,  610  (18  Moak,  717);  Mare 
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V.  Malachj/j  1  Myl.  &  Craig,  559;  Wahoorthj  etc.,  v.  Holt,  4 
id.,  619;  Bionardson  v.  Hastvnga^  7  Beav.,  301,  323;  Holland 
V.  Baker  J  3  Hare,  68;  Kirk  v.  Clark,  Finches  Prec,  275; 
Bead  v.  Id,  Teynham,  1  Cox,  57;  Cockhurn  v.  Thompson,  16 
Ves.,  326,  329;  Supervisors  v.  JU.  Ft.  Bail/road  Co.,  24  Wis., 
93, 131-4;  West  v.  Sanders,  1  Marsh.,  110.  2.  That  defend- 
ant's  rights  were  not  affected  by  the  foreclosure  judgment  and 
sale.  (1)  Even  if  the  foreclosure  suit  had  been  commenced 
be/are  the  creditor's  suit,  the  decree  in  the  former  would  not 
have  barred  the  plaintiffs  in  the  latter  of  the  rights  asserted 
therein.  The  object  and  effect  of  a  foreclosure  suit  is  merely 
to  destroy  the  eqtiity  of  redemption,  and  to  vest  in  the  pur- 
chaser at  the  sale  the  title  which  the  mortgagor  had  at  the 
time  of  the  execution  of  the  mortgage.  2  Washb.  R.  P.,  219 
et  seq.,  507;  Harris,  J.,  in  Holcomh  v.  B'olcomb,  2  Barb.,  23; 
Pabkbb,  C.  J.,  in  Penniman  v.  Hollis,  13  Mass.,  431.  The 
only  allegation  against  Bowen,  McNamee  &  Co.  in  the  suit 
here  in  question  was,  that  they  had  or  claimed  some  interest 
in  or  lien  upon  the  premises,  which  lien,  if  any,  was  subsequent 
and  subject  to  the  lien  of  the  mortgage  there  in  suit.  If  they 
had  filed  an  answer  setting  up  what  was  contained  in  their 
creditor's  bill,  such  answer  would  have  been  in  no  way  respon- 
sive to  the  complaint,  but  a  substantive  cause  of  action  by  them 
against  Mead  as  trustee,  based  on  facts  dehors  the  complaint, 
note  and  mortgage.  They  were  not  obliged  to  set  up  such  a 
cause  of  action,  nor  would  Mead  have  been  obliged  to  submit 
to  such  a  proposed  controversy,  touching  an  alleged  right  par- 
amourU  to  the  mortgage.  If  a  defendant  in  a  foreclosure  suit 
claims  no  right  or  equity  of  redemption,  subsequent  to  the 
mortgage,  he  should  either  disclaim  or  decline  to  answer. 
Strobe  v.  Downer,  13  Wis.,  11, 14-16;  Pelton  v.Farmin,  18 
id.,  222,  239;  BobeHs  v.  Wood,  38  id.,  60,  68;  Holcomb  v. 
HoI<^mb,  2  Barb.,  20;  Corning  v.  Smith,  6  K  Y.,  82,  84; 
Zewis  V.  Smithy  9  id.,  502,  514.  Moreover,  Mrs.  Smith  was 
not  a  party  to  the  foreclosure,  but  was  an  essential  party  to  the 
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creditor's  suit;  and  for  this  reason  also  the  issues  involved  in 
the  latter  could  not  be  tried  in  the  foreclosure* suit.  Again, 
the  foreclosure  by  Mead,  and  the  sale  to  him,  as  trustee, 
changed  the  nature  of  the  trust  property  from  personal  to  real, 
but  did  not  sever  the  trust  relation  or  give  any  beneficial  in- 
terest; and  plaintiff  stands  in  no  better  position  than  Mead 
did  after  the  sale,  there  being  no  evidence  that  he  paid  any 
consideration,  and  he  being  presumed,  as  the  son  of  Mr.  and 
Mrs.  Smith,  to  know  the  condition  of  the  property  and  title. 
(2)  The  foreclosure  suit  having  been  commenced  after  the  time 
when  the  federal  court  acquired  jurisdiction  of  the  subject  of 
litigation  and  the  parties  in  the  creditor's  suit,  such  parties 
could  lose  nothing  by  not  appearing  in  the  foreclosure  suit 
Wallace  V.  McConnell^  13  Pet.,  146;  Campbell  v,  Emerson^ 
2  McLean,  30,  32-3;  Oreenwood  v.  Hector ,  Hempst.,  708; 
Smith  V,  M  ^Jver^  9  Wheat.,  532, 535-6;  Gaylord  v.  Railroad 
Co.^  6  Biss.,  286,  290-293;  Union  Truet  Co.  v.  Railroad  Co., 
id.,  197;  Wood  v.  Lake,  13  Wis.,  84.  3.  That  plaintiff  had  no 
such  title  as  could  be  clouded  by  the  decree  of  the  federal  court 
and  the  sale  made  thereon.  "  Where  one  party  has  acquired 
the  legal  right  to  property  to  which  another  has  the  better 
right,  a  court  of  equity  will  convert  him  into  a  trustee  of  the 
true  owner,  and  compel  him  to  convey  the  legal  title."  Meader 
V.  Norton,  11  Wall.,  442,  458;  Starh  v.  Starrs,  6  id.,  419; 
Johnson  V.  Towsley,  13  id.,  72,  85;  Gibson  v.  Chouteau,  id., 
92,102;  Carpentierv.  Montgom,eTy,\^.,4i^O,4iQ1',  Edmeston 
V.  Lyde,  1  Paige,  640-41;  Van  Epps  v.  VanEpps,  9  id.,  237; 
Hill  on  Trustees,  222.  In  a  court  of  equity,  against  a  plaintiff 
claiming  that  defendant's  title  is  a  cloud,  an  equitable  defense 
is  just  as  good  as  a  legal  defense.  Ton^erU  v.  Muskegon 
Booming  Co.,  22  Mich.,  21. 
The  following  opinion  was  filed  September  2,  1879. 

Taylor,  J.     On  the  part  of  the  plaintiff's  counsel  it  is  con- 
tended, that  as  the  trustee,  Mead,  was  not  made  a  party  to  the 
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creditor's  snit,  his  right  as  mortgagee  was  in  no  way  affected 
by  the  judgment  declaring  said  mortgage  fraudulent  and  void; 
and  that,  by  virtue  of  the  foreclosure  suit  and  sale  therein,  the 
legel  title  became  vested  in  him,  subject  to  the  trusts  declared 
in  the  deed  of  trust  between  A.  Hyatt  Smith  and  wife  and 
said  trustee.    It  is  claimed  — 

1.  That  the  judgment  in  the  creditor's  suit  is  void,  not  only 
as  to  Charles  D.  Mead,  but  as  to  Ann  M.  C.  Smith  and  A. 
Hyatt  Smith,  the  cestui  que  tru«t  and  the  grantor  of  the 
trust  estate,  because  the  trustee  was  not  a  party  to  that  action. 

2.  That  if  the  judgment  is  not  void  as  to  the  cestui  que 
trust  and  the  grantor  of  the  trust  estate,  it  can  have  no  further 
effect  than  to  transfer  to  the  purchaser  under  the  sale  in  that 
action  the  rights  of  the  cestui  que  trusty  Ann  M.  C.  Smith, 
and  any  rights  which  A.  Hyatt  Smith  had  in  the  equity  of 
redemption. 

.  3.  That  although  the  plaintiff  purchased  the  real  estate  in 
question  j^T^m^;^^^  Ute^  he  is  not  chargeable  with  notice  of  the 
rights  of  the  plaintiffs  in  the  creditor's  action,  for  the  reason 
that  his  grantor,  the  trustee,  was  not  a  party  thereto,  and  did 
not  claim  to  hold  by  purchase  from  any  party  thereto  subse- 
quent to  the  commencement  thereof. 

4.  That  in  consequence  thereof,  admitting  that  the  defend- 
ant has  acquired  the  rights  of  the  cestui  qu^  trusty  Ann  M.  C. 
Smith,  such  right  can  only  attach  to  the  property  in  the  hands 
of  the  trustee  at  the  date  of  the  entry  of  the  judgment,  or 
at  the  time  of  actual  notice  thereof  given  to  such  trustee. 

5.  That  the  sale  to  the  plaintiff  having  been  made  long 
before  the  entry  of  the  judgment  in  the  creditor's  suit,  his 
title  thereby  became  perfect,  and  was  entirely  unaffected  by 
the  entry  of  judgment  and  sale  thereafter  made;  and 

6.  That  the  judgment  in  the  foreclosure  action  was  an  abso- 
lute bar  against  the  plaintiffs  in  the  creditor's  suit  alleging 
that  the  mortgage  given  by  Smith  to  Mead  was  fraudulent  and 
▼oid  as  to  them;  and  by  it  they  are  estopped  from  claiming 
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any  benefit  of  the  judgment  in  the  circuit  court  of  the  United 
States. 
On  the  part  of  the  counsel  for  the  defendant  it  is  claimed: 

1.  That  as  the  trustee  had  no  beneficial  interest  in  the  trust 
estate,  the  circuit  court  of  the  United  States  had  the  power,  in 
an  action  against  the  grantor  of  the  trust  estate  and  the  cestui 
qite  truatj  to  declare  such  trust  fraudulent  and  void,  not  only 
against  the  grantor  of  the  trust  estate  and  the  cestui  que  trusty 
but  also  against  the  trustee. 

2.  That  if  tlie  judgment  in  the  circuit  court  did  not  and 
could  not  divest  the  trustee  of  any  title  or  interest  he  had  in 
the  trust  estate,  yet  it  had  the  power  to  divest  all  the  benefi- 
cial interest  the  cestui  que  trust  and  the  grantor  of  the  trust 
had  therein,  and  that. the  purchaser  under  the  judgment  in 
that  action  acquired  all  the  right,  estate  and  interest  both  of 
Ann  M.  C.  Smith  and  A.  Hyatt  Smith  in  and  to  the  real 
estate  in  controversy,  and  the  trustee  must,  after  such  sale 
under  that  judgment,  hold  the  same  for  the  benefit  of  such 
purchaser. 

3.  That  the  plaintifi^,  having  purchased  pendente  lite,  took 
the  estate  subject  to  the  rights  of  defendant. 

4.  That  the  plaintiffs  in  the  action  in  the  circuit  court  are 
not  bound  by  the  judgment  in  the  foreclosure  action  instituted 
by  the  trustee,  and  the  judgment  and  sale  therein:  Jirst^ 
because,  although  made  defendants  therein,  they  were  not 
bound  to  litigate  the  question  in  that  action  whether  the 
mortgage  was  fraudulent  and  void  as  to  them;  that  such  liti- 
gation is  a  litigation  of  a  question  of  title  adverse  and  para- 
mount to  the  title  claimed  under  the  mortgage,  and  is  not 
properly  triable  therein ;  and  second^  because,  having  already 
commenced  an  action  in  the  circuit  court  of  the  United  States 
against  the  real  parties  in  interest,  for  the  express  purpose  of 
litigating  die  question  as  to  the  fraudulent  character  of  the 
mortgage  sought  to  be  foreclosed  in  the  action  in  the  circuit 
court  for  Rock  county,  they  had  the  right  to  have  that  question 
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litigated  in  the  court  where  they  had  first  commenced  their 
action,  and  that  neither  the  cestui  que  trust,  Ann  M.  C.  Smith, 
nor  A.  Hyatt  Smith,  the  maker  of  the  trust,  nor  the  trustee 
representing  them,  could,  by  commencing  an  action  in  some 
other  court,  compel  them  to  litigate  that  question  in  such 
other  court. 

In  order  to  fully  comprehend  the  effect  which  must  be  given 
to  the  two  judgments  above  mentioned,  it  will  be  necessary  to 
state  briefly  the  nature  of  the  trust  deed  under  which  it  is 
claimed  the  lands  were  held  by  Mead,  the  trustee  therein 
named,  as  well  as  the  alleged  nature  of  the  alleged  indebted- 
ness to  secure  the  payment  of  which  A.  Hyatt  Smith  gave  the 
mortgage  to  such  trustee. 

The  trust  deed  under  which  it  is  claimed  that  Mead  held 
the  mortgage,  and  acquired  the  legal  title  to  the  lands  therein 
described  by  the  foreclosure  thereof,  was  apparently  executed 
the  26th  day  of  January,  1841,  by  A.  Hyatt  Smith,  as  party 
of  the  first  part,  Ann  M.  C.  Smith,  party  of  the  second  part, 
and  Charles  D.  Mead,  party  of  the  third  part  It  recites  at 
length  an  ante-nuptial  contract  between  A.  Hyatt  Smith  and 
Ann  Margaret  C.  Kelly,  which  states  that  the  parties  were 
«  about  to  contract  marriage;  that  Ann  M.  C.  Kelly  was  the 
owner  of  considerable  personal  and  real  estate,  and  that  A. 
Hyatt  Smith  contracts  and  agrees  with  her  that  notwith- 
standing tlieir  marriage  she  shall  have  the  entire  control  of  her 
separate  property,  not  subject  to  the  debts  of  said  Smith,  nor 
infeny  way  subject  to  his  control,  and  that  he  will,  after  their 
marriage,  execute  and  deliver  all  instruments  in  writing  nec- 
essary to  carry  into  full  effect  the  true  intent  and  spirit  of 
such  agreement.  This  ante-nuptial  contract  bears  date  April 
3, 1838.  After  reciting  this  contract,  in  pursuance  thereof 
Smith  and  wife  sell,  assign,  transfer  and  set  over  to  the  party 
of  the  third  part,  Charles  D.  Mead,  all  the  personal  property, 
choses  in  action,  etc,  which  the  said  party  of  the  second  part, 
Ann  M.  C.  Smith,  had  at  the  time  of  her  marriage,  or  was 
Vol.  XLVm.  — 9 
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entitled  to,  or  had  since  or  should  thereafter  become  entitled 
to  by  reason  of  such  personal  property  or  estate,  in  trust  to 
invest  the  same  in  his  discretion,  and  to  receive  the  interest 
and  income  thereof  during  the  joint  lives  of  the  said  parties 
of  the  first  and  second  parts,  and  to  pay  the  same  to  the  said 
party  of  the  second  part  and  her  assigns,  notwithstanding  her 
coverture,  for  her  sole  and  separate  use,  during  the  joint  lives 
of  the  parties  of  the  first  and  second  parts,  with  power  to  the 
said  party  of  the  second  part,  by  an  instrument  in  writing 
under  her  hand  and  seal,  to  appoint  and  direct  the  said  party 
of  the  third  part  to*  dispose  of,  sell,  assign  and  transfer  the 
said  personal  property,  etc.,  or  any  part  thereof,  according  to 
such  appointment  of  the  said  party  of  the  second  part;  and  if 
said  party  of  the  second  part  should  survive  the  said  party  of 
the  first  part,  and  in  default  of  any  appointment  by  the  said 
party  of  the  second  part,  then,  upon  trust  to  pay  and  transfer 
to  the  said  party  of  the  second  part  all  of  said  personal  prop- 
erty, etc.;  but  in  case  the  said  party  of  the  second  part  shall 
die  in  the  life-time  of  the  said  party  of  the  first  part,  then,  in 
trust,  after  the  decease  of  the  said  party  of  the  second  part, 
to  assign  and  transfer  the  said  personal  property,  etc.,  to  such 
person  or  persons,  and  in  such  shares,  as  the  said  party  of  the 
second  part  shall,  notwithstanding  her  coverture,  by  her  last 
will  and  testament  limit  or  appoint,  and  in  default  thereof 
and  of  any  appointment  as  aforesaid,  then  to  the  next  of  kin 
of  the  said  party  of  the  second  part. 

The  deed  then  goes  on  to  grant  to  said  Mead,  as  trustee,  all 
the  real  estate  which  Ann  M.  C.  Smith  had  at  the  time  of  her 
marriage,  and  at  the  time  of  the  making  of  such  deed,  in 
trust  to  hold  the  same  and  pay  the  rents,  issues  and  profits 
thereof  to  the  party  of  the  second  part  during  tlie  joint  lives 
of  the  parties  of  the  first  and  second  parts,  or  to  such  person  or 
persons  as  she  may  in  writing  appoint,  for  her  sole  and  sepa- 
rate use,  and  upon  the  further  trust  to  convey  the  said  real 
estate,  and  any  and  every  part  thereof,  to  such  person  or 
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persons  and  for  such  estates  as  the  said  party  of  the  second 
part  shall  at  any  time  appoint  by  deed  or  any  instrument  in 
writing  sufficient  to  pass  real  estate,  and  upon  the  death  of  the 
party  of  the  first  part,  if  the  party  of  the  second  part  shall 
survive,  and  in  default  of  such  appointment,  then  to  convey 
the  same  to  the  party  of  the  second  part  and  her  heirs;  but  in 
case  the  said  party  of  the  second  part  should  die  in  the  life- 
time of  the  party  of  the  first  part,  then  to  convey  the  said 
real  estate,  and  any  and  every  part  thereof,  to  such  person  or 
persons  and  for  such  estates  as  the  said  party  of  the  second 
part,  by  her  last  will  and  testament  in  writing,  or  by  any  in- 
strument in  writing  in  the  nature  of  or  purporting  to  be  her 
last  will  and  testament,  shall  direct  and  appoint;  and'in  de- 
fault of  any  appointment,  then  to  the  heirs-at-law  of  the  said 
party  of  the  second  part,  in  fee  simple  forever.  The  third 
party.  Mead,  covenants  with  the  party  of  the  first  part  to  per- 
form those  things  that  are  of  him  required  in  the  just  dis- 
charge of  the  trusts  therein  declared,  and  accepts  and  under- 
takes the  execution  thereof. 

The  mortgage  from  A.  Hyatt  Smith  to  Mead  is  simply  a 
mortgage  to  Mead  as  trustee  of  the  separate  estate  of  Ann 
M.  C.  Smith,  and  does  not  state  upon  what,  if  any,  trust  the 
mortgage  is  to  be  held;  but  it  is  alleged  that  the  indebtedness 
which  the  mortgage  secured  was  an  indebtedness  from  Smith 
to  Mead  as  trustee  of  the  separate  estate  of  Ann  M.  C.  Smith. 

We  come  now  to  the  consideration  of  the  effect  which  must 
be  given  to  the  two  judgments  under  which  the  parties  claim 
the  real  estate.  We  will  first  consider  what  title,  if  any, 
passed  to  the  defendant  by  virtue  of  his  purchase  at  the  sale 
made  in  pursuance  of  the  judgment  of  the  circuit  court  of 
the  United  States.  The  plaintiff  claims  that  no  title  of  any 
kind,  either  legal  or  equitable,  passed  by  such  sale.  The  only 
reason  alleged  is,  that  Charles  D.  Mead,  in  whom  it  is  claimed 
the  lesral  title  to  the  real  estate  sold  was  vested  at  the  time  of 
such  sale,  was  not  a  party  to  such  action,  and  therefore  no 
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questions  as  to  sncli  legal  title,  or  any  other  title,  could  be 
adjudicated  in  that  action.  It  is  broadly  claimed  that,  as  such 
fact  was  made  to  appear  in  said  action,  it  was  a  usurpation  on 
the  part  of  such  court  to  proceed  with  the  action  and  make 
any  final  adjudication  therein,  affecting  the  title  to  such  real 
estate,  without  making  such  trustee  a  party  thereto.  We  can- 
not hold  that  the  absence  of  the  trustee  as  a  party  to  sucli 
action  can  have  the  effect  to  deprive  that  court  of  all  power  to 
pass  upon  the  rights  of  the  parties  properly  before  it  in  and 
to  the  real  estate,  because  the  legal  title  was  held  by  Mead, 
who  was  not  a  party.  If  the  rights  of  the  parties  before  the 
circuit  court  of  the  United  States,  in  and  to  such  real  estate, 
were  of  such  a  nature  that  that  court  would  have  had  the 
power  to  divest  them  thereof,  and  direct  them  to  be  sold  and 
transferred  for  the  purpose  of  satisfying  the  claims  of  the 
plaintiffs  in  such  action,  had  the  trustee  holding  the  real  estate 
been  a  party  defendant  with  them,  then  it  would  seem  that 
there  could  be  no  want  of  power  to  do  the  same  thing  in  the 
absence  of  such  trustee,  although  there  might  be  a  want  of 
legal  propriety  in  doing  so;  especially  in  a  case  like  the  present, 
where  the  ground  upon  which  the  court  proceeded  to  divest  the 
parties  before  it  of  the  right  claimed  by  them  in  the  real  estate 
was,  that,  as  to  the  plaintiffs,  the  transfer  of  the  legal  title  to 
the  trustee  was  fraudulent  and  void. 

The  fact  that  the  legal  title  to  real  estate  is  vested  in  a 
trustee,  is  certainly  no  reason  why  the  creditors  of  the  cestui 
que  trust  should  not  be  permitted  to  proceed,  in  the  absence 
of  the  trustee,  to  subject  the  interest  of  such  cestui  que  trust 
to  the  payment  of  their  debts,  if  they  do  not  attack  the  valid- 
ity of  the  trust  itself,  especially  when  the  trustee  has  in  fact 
no  beneficial  interest  in  the  trust  estate;  and  there  does  not 
appear  to  be  any  very  serious  objection  to  proceeding  without 
the  trustee,  when  the  alleged  interest  of  the  grantor  of  the 
trust  property  and  of  the  cestui  que  trust  are  sought  to  be 
subjected  to  the  payment  of  the  debts  of  the  grantor  of  the 
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trust  property*  on  the  gronnd  of  the  frandalent  nature  of 
the  grant  to  the  trustee,  the  fraud  alleged  being  the  fraud  of 
the  grantor  and  the  cestui  que  trusty  and  not  of  the  trustee. 

There  ai'e  but  two  apparent  reasons  why,  in  such  case,  the 
trustee  holding  the  legal  title  should  be  a  party  to  the  proceed- 
ing: first y  that,  as  the  parties  plaintiff  insist  that  such  legal 
title  is  held  for  their  benefit,  he  ought  to  be  present  so  that 
the  court  could  make  an  end  of  litigation  by  compelling  the 
trustee  to  convey  to  the  plaintiff,  or  divest  his  legal  title  by  a 
judicial  sale  under  the  judgment;  and  second^  that  he  ought 
to  be  made  a  party  so  as  to  enable  him  to  protect  the  rights 
of  his  cestui  que  trust.  The  second  reason  can  have  but 
little  weight  when  the  cestui  que  tnist  is  of  full  age,  and  is  a 
party. 

In  the  decision  of  this  case  we  do  not  deem  it  necessary  to 
determine  whether  the  legal  estate  ever  passed,  in  fact,  to  the 
trustee,  and  shall,  for  the  purposes  of  the  decision,  admit  that 
the  legal  estate  passed  to  the  trustee  by  virtue  of  the  sale 
under  the  foreclosure  judgment,  and  that,  as  between  himself 
and  A.  M.  C.  Smith,  he  held  the  same  subject  to  the  trust 
declared  in  the  deed  of  trust  above  referred  to.  By  an  exam- 
ination of  the  provisions  of  such  trust  deed,  it  will  be  seen 
that  the  trustee  had  really  no  beneficial  interest  in  the.  trust 
estate,  but  held  the  same  absolutely  subject  to  the  will  of  the 
cestui  que  trust  The  whole  beneficial  estate  was  in  her,  and 
at  her  death,  unless  disposed  of  during  her  life-time  by  ap- 
pointment or  will,  as  provided  for  in  the  deed,  it  went  abso- 
lutely to  her  heirs.  We  do  not,  however,  hold  that  it  was  a 
mere  naked  trust,  so  that,  under  the  provisions  of  section 
2075,  R,  S.  1878,  the  legal  estate  vested  in  the  cestui  que  trust. 
We  think  the  case  of  Goodrich  v.  Milwaukee^  24  Wis.,  42, 
very  clearly  shows  that  the  trust  in  this  case  was  an  active 
trust,  and  valid  under  subdivision  5  of  section  2081,  R.  S.  1878. 

After  giving  the  case  as  full  consideration  as  is  consistent 
with  our  other  duties,  we  have  concluded: 
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1.  That  the  circuit  court  of  the  United  States  had  jurisdic- 
tion to  proceed  with  the  action,  in  the  absence  of  the  trustee, 
Mead,  as  a  party. 

2.  That  it  had  jurisdiction  over  A.  Hyatt  Smith,  the  grantor 
of  the  trust  estate,  and  Ann  M.  C.  Smith,  the  person  for 
whose  sole  benefit  the  trust  was  created. 

3.  That  the  court  had  the  power  to  determine  the  question 
whether  the  trust  estate  was  conveyed  in  fraud  of  the  credit- 
ors of  the  grantor.  Smith. 

4.  That,  the  court  having  adjudged  that  the  trust  was  void 
as  to  the  creditors  of  Smith,  and  that  the  real  estate  was  sub- 
ject to  the  payment  of  the  demands  of  such  creditors,  it  had 
the  power  to  direct  the  sale  of  the  same  for  the  payment  of 
such  debts;  and  that,  by  virtue  of  the  sale  under  the  decree  of 
said  court,  the  purchaser  took  all  the  rights,  interest  and  estate 
which  A.  Hyatt  Smith  and  Ann  M.  C.  Smith  had  in  said  real 
estate  at  the  time  of  the  execution  of  the  mortgage  by  Smith 
to  the  trustee,  Mead,  and  they  are  barred  of  all  claim  to  such 
estate  or  any  interest  therein. 

6.  That,  the  foreclosure  action  having  been  commenced 
after  the  action  was  commenced  in  the  circuit  court  of  the 
United  States,  the  judgment  and  proceedings  therein  did  not 
bar  the  plaintiffs  in  that  action  from  alleging  the  fraudulent 
nature  of  the  mortgage  to  the  trustee. 

6.  That,  as  the  trustee  was  not  a  party  to  the  action  in  the 
circuit  court  of  the  United  States,  he  had  the  right  to  foreclose 
the  mortgage;  and  that,  by  virtue  of  such  foreclosure  and 
sale,  the  legal  title  became  vested  in  him. 

7.  That  there  is  no  evidence  in  the  case  showing.that  the 
plaintiff  is  a  bona  fide  purchaser  of  the  legal  estate  from  the 
trustee,  without  notice  of  the  rights  of  the  defendant,  so  as  to 
relieve  the  estate  in  his  hands  from  the  equitable  rights  of  the 
defendant  therein. 

The  absence  of  proper  parties  to  an  equitable  action  is  not  a 
jurisdictional  defect  which  renders  the  proceedings  and  judg- 
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ment  in  the  action  void  as  between  the  persons  who  are  par- 
ties to  the  same,  so  that  they  can  impeach  the  judgment  in  a 
collateral  proceeding.  The  judgment  in  such  case  does  not 
ordinarily  affect  the  rights  of  the  persons  not  made  parties, 
and  they  are  not  bound  by  the  judgment;  but  as  to  those  per- 
sons who  were  parties,  their  rights  and  interests  are  bound  by 
the  judgment,  so  far  as  the  court  has  jurisdiction  to  pass 
upon  the  same;  and  the  jurisdiction  of  a  court  of  equity  to 
pass  upon  and  bind  the  rights  and  interest  of  a  party  before 
it  does  not  depend  upon  the  question  whether  all  the  proper 
parties  are  before  it,  but  upon  the  nature  of  the  rights  of  the 
parties  before  it,  and  upon  which  the  court  passes  judgment. 

This,  we  think,  is  fully  established  by  the  authorities  cited 
by  the  very  able  counsel  for  the  respondent,  whose  industry 
in  the  collection  of  the  precedents  on  this  point  renders  it 
unnecessary  for  the  court  to  do  more  than  refer  to  the  author- 
ities collected. 

In  the  case  of  The  Supervisors  v.  Mineral  Point  Railroad 
Co.,,  24  Wis.,  93,  131,  this  court  fully  recognized  the  right  of 
the  court  to  proceed  with  a  litigation  and  adjudicate  upon 
the  rights  of  the  parties  before  the  court  to  either  real 
or  personal  property,  in  the  absence  of  a  party  or  parties 
holding  the  legal  title  to  such  property  in  trust  for  the  parties 
so  litigating,  and  the  propriety  of  its  doing  so.  Chief  Jus- 
tice Dixon,  in  delivering  the  opinion  in  that  case,  says: 

"But,  because  a  party  not  served  with  process,  and  not 
before  the  court,  may  collaterally  dispute  the  decree  and  deny 
its  validity,  it  does  not,  we  think,  follow  that  other  parties 
who  were  served,  and  over  whose  persons  the  court  in  fact 
acquired  jurisdiction,  may  do  the  same  thing;  nor  do  we 
know  of  a  decided  case  where  such  a  doctrine  has  been 
held. 

"  The  force  or  efficacy  of  a  decree,  as  between  the  parties 
hefore  the  courts  does  not  depend  upon  the  fact  that  there  may 
be  other  persons,  proper  or  necessary  parties,  who  are  not 
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before  it.  The  absence  of  such  persons  is  not  a  defect  involv- 
ifig  the  jurisdiction  or  power  of  the  conrt  over  the  parties 
who  are  present,  or  over  the  subject  matter  of  the  suit  so  far 
as  those  parties  may  be  concerned.  The  court  may,  neverthe- 
less, proceed  to  a  decree,  and  such  decree,  though  rendered  in 
violation  of  the  rules  and  practice  of  equity  in  such  cases,  is 
not  void  as  between  the  parties  to  it  It  is  irregular,  but  not 
void.  It  binds  the  parties  to  it  until  set  aside  or  reversed  in 
some  direct  proceeding  for  that  purpose.  And  the  reason  of 
this  is  obvious.  Jurisdiction  exists  wherever  there  is  a  suit, 
the  sicbject  matter  of  which  is  cognisable  in  a  court  of  chan- 
cery, and  parties  are  before  the  court  whose  rights  in  relation 
to  such  subject  matter  the  court  may  adjudicate;  and  the  ejfect 
of  such  adjudication  between  the  parties,  until  reversed  or 
set  aside,  does  not  depend  upon  the  fact  that  the  power  of 
the  court  may  have  been  erroneously  exercised  in  making  it 
If  there  be  necessary  parties  wanting,  whose  absence  may 
render  the  adjudication  fruitless  or  ineffectual,  because  the 
rights  of  such  parties  cannot  be  determined,  that  may  be  good 
cause  for  arresting  the  proceedings  or  dismissing  the  suit,  but 

it  does  not  deprive  the  court  of  power  to  proceed 

Each  case  must  still  be  determined,  to  a  considerable  extent, 
upon  its  own  peculiar  facts  and  circumstances;  the  object  of 
all  rules  upon  the  subject  being  in  accordance  with  the  cher- 
ished principle  in  equity,  tliat  the  adjudication  may  be  as 
complete  and  conclusive  as  possible.  If,  in  a  doubtful  case, 
the  court  should  err  in  this  respect,  it  would  be  a  most  extraor- 
dinary conclusion  that  it  had  lost  all  jurisdiction,  and  its  de- 
cree was  of  no  effect  And,  if  it  would  not  be  so  in  a  doubtful 
case,  then  it  can  make  no  difference  with  the  application  of 
the  principle  that  the  question  presented  was  a  plain  one  and 
easy  to  be  decided.  The  jurisdiction  of  the  court  cannot  he 
determined  by  the  magnitude  of  the  error.  Again,  there  is 
a  class  of  cases  in  which  the  bringing  in  of  additional  parties 
may  be  said  to  rest,  in  a  great  measure,  in  the  sound  discre^ 
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iion  ot  the  court.  Should  the  court  abuse  its  discretion  and 
commit  great  error  in  such  case  would  that  oust  the  jurisdic- 
tion? We  say,  clearly  not.  .  .  .  The  rule  to  be  gathered 
from  all  the  authorities  may,  in  few  words,  be  stated  to  be, 
that  in  no  case  does  the  jurisdiction  of  the  court  over  the  sub- 
ject matter  and  parties  properly  before  it  depend,  nor  can  it 
be  made  to  depend,  on  the  absence  of  other  parties,  however 
the  right  of  such  other  parties  may  be  complicated  by  the  de- 
cree, or  however  necessary  it  may  be  that  tliey  should  be 
brought  in,  in  order  that  a  complete  and  final  determination 
of  the  controversy  may  be  had." 

In  the  case  of  Bay  v.  Wetherbt/j  29  Wis.,  363-370,  this  court 
approves  of  the  opinion  in  the  24:  Wis.,  above  cited,  and  ex- 
pressly declares  that  where  the  trustee  holds  the  legal  title  in 
trust  solely  for  the'benefit  of  third  persons,  who  have  the  sole 
equitable  interest,  in  an  action  to  have  such  property  so  held 
in  trust  applied  to  a  different  purpose  than  that  expressed  in 
the  trust,  such  third  persons  are  the  real  parties  in  interest, 
and  necessary  parties  to  the  action. 

The  case  of  Booties  Heirs  v.  Chiles^  8  Peters,  532,  and  10 
Peters,  177.  was  a  case  very  much  in  point,  and  shows  con- 
clusively that  a  court  of  equity  will  adjudicate  upon  the 
equitable  interests  of  parties  claiming  title  to  real  estate,  in 
the  absence  of  the  person  holding  the  legal  title.  In  that 
case,  one  William  Hay,  in  whom  the  legal  title  to  the  real 
estate  was  vested,  made,  in  substance,  a  contract  to  sell  the 
same  to  one  Greorge  Boon.  George  Boon  sold  his  interest  in 
the  contract  of  purchase  to  one  Thomas  Boon.  Thomas  Boon 
made  a  conditional  sale  to  one  Hezekiah  Boon,  which  it  was 
conceded  by  the  parties  was  void.  Chiles  claimed  as  pur- 
chaser from  Hezekiah  Boon,  and  claimed  to  be  a  purchaser 
in  good  faith.  The  action  was  commenced  by  Thomas  Boon 
against  Chiles,  and  after  Thomas  Boon's  death  the  action  was 
continued  in  the  name  of  his  heirs.  The  object  of  the  action 
was  to  compel  Chiles  to  release  to  the  plaintiffs  all  the  pre- 
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tended  title  he  had  to  the  lands  in  question,  by  reason  of  his 
pretended  purchase  from  Hezekiah  Boon.  Other  relief  was 
asked,  which  it  is  not  material  to  state  here.  Chiles  objected 
to  the  jurisdiction  of  the  court,  on  the  ground  that  the  heirs 
of  Hay,  who  had  died,  were  not  all  parties  to  the  bill,  and 
that  some  of  them  resided  out  of  the  jurisdiction  of  the  cir- 
cuit court  for  the  district  of  Kentucky,  where  the  action  was 
commenced,  ana  that  they  could  not,  therefore,  be  made  par- 
ties to  such  action;  and  it  was  urged  that  the  court  could  not 
proceed  with  the  case  in  the  absence  of  such  parties.  It  was 
held  by  the  supreme  court  of  the  United  States,  that,  as  both 
parties  claimed  under  the  vendee  of  Hay,  their  rights  as  be- 
tween themselves  could  be  settled  and  adjudicated  by  the 
court  without  the  presence  of  Hay  or  his  heirs.  In  this  case 
the  late  learned  Chief  Justice  Mabshall,*  who  delivered  the 
opinion,  says:  "  It  is  clear  that  the  heirs  of  Hay  can  have  no 
interest  in  this  controversy  between  the  heirs  of  Thomas  Boon 
and  "William  Chiles,  and  need  not  be  made  parties  but  for  the 
purpose  of  obtaining  a  conveyance  of  the  legal  title,  if  it  still 
remains  in  them.  The  court  may  very  properly  decree  as 
between  Boon's  heirs  and  Chiles,  although  the  heirs  of  Hay 
should  not  be  parties.  Chiles  is  in  possession  of  a  contract 
for  the  sale  of  Boon's  equitable  title,  which  Boon  alleged  to 
be  totally  invalid,  and  to  have  been  fraudulently  acquired. 
His  heirs  now  allege  it.  Chiles  maintains  that  the  sale  from 
Thomas  to  Hezekiah  Boon  was  absolute  and  lona  fide^  and 
that  the  whole  equitable  interest  of  Thomas  Boon  is  legally 
and  justly  vested  in  him.  The  heirs  of  Thomas  Boon  may 
certainly  come  into  a  court  of  equity  and  ask  its  decree  to  com- 
pel William  Chiles  to  surrender  this  contract,  if  it  has  indeed 
become  a  nullity,  or  to  enjoin  him  perpetually  from  the  use 
of  it,  or  to  convey  any  legal  title  he  may  have  acquired  under 
color  of  it  to  those  who  possess  the  real  equitable  right  Should 
the  court  be  unable  to  decree  against  Hay's  heirs,  it  may  de- 
cree as  between  Boon's  heirs  and  William  Chiles,  so  far  as 
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respects  the  title  of  Chiles  under  Boon,  if  the  bill  be  so  framed 
as  to  grant  that  relief." 

In  Edmeston  v.  Lydey  1  Paige,  637,  which  was  a  creditor's 
bill  to  reach  the  equitable  assets  in  the  hands  of  the  judgment 
debtor,  the  answer  of  the  judgment  debtor  showed  that  he 
was  insolvent,  and  that  certain  real  estate  which  he  had  owned 
had  been  sold  under  execution  upon  other  judgments,  and  bid 
in  by  one  Buckner  for  his  benefit,  subject  to  tiie  lien  of  such 
sums  as  he  should  from  time  to  time  advance  for  him;  and 
that  he  had  advanced  upon  the  security  of  such  real  estate, 
for  him,  the  sum  of  $1,400.    The  judgment  debtor  held  the 
written  acknowledgment  of  Buckner  that  he  held  the  property 
in  trust  for  him  as  above  stated.    The  question  was,  whether 
Buckner  was  a  necessary  party  to  the  action,  without  whose 
presence  the  court  could  not  proceed  with  the  case.    Chancellor 
Walworth,  who  delivered  the  opinion,  says:    "Neither  was 
Buckner  a  necessary  party.     When  the  property  has  been 
fraudulently  assigned  by  the  debtor,  so  that  he  has  no  legal  or 
equitable  rights  as  against  the  assignee,  it  will  be  necessary  to 
make  the  assignee  a  party  to  enable  the  court  to  reach  the 
property  in  his  hands.     A  decree  against  the  fraudulent 
assignor  would  not,  in  that  case,  give  any  right  to  the  property 
in  the  hands  of  the  assignee.    But  when  the  debtor  still  re- 
tains the  legal  or  equitable  interest  in  the  property,  such 
interest  may  be  conveyed  to  the  complainant  or  transferred  to 
a  receiver,  under  the  decree  or  order  of  this  court,  who  can 
call  upon  the  debtor  or  trustee  of  the  defendant  in  the  same 
manner  as  the  defendant  himself  might  have  done  previous  to 
the  filing  of  the  bill.    As  there  is  no  allegation  of  fraud  as 
to  Buckner,  if  he  was  made  a  defendant  he  would  be  entitled  to 
the  advances  which  he  has  made,  together  with  his  costs.    If 
all  the  right  of  the  defendants  is  sold  under  a  decree  in  this 
suit,  the  purchaser  will  be  entitled  to  an  assignment  of  the 
land  from  Buckner,  on  paying  the  amount  due.     And  if  he 
should  unreasonably  refuse  to  permit  the  purchaser  to  redeem, 
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lie  might  subject  himself  to  the  costs  of  a  suit  instituted  for 
that  purpose."  In  this  latter  case  the  court,  instead  of  direct- 
ing tlie  receiver  to  redeem  the  property  in  the  hands  of  the 
trustee,  Buckner,  for  the  benefit  of  the  complainant,  directed 
that  the  equitable  interest  of  the  judgment  debtor  in  the  same 
be  sold  at  public  vendue,  as  was  done  in  the  case  at  bar. 

In  MeNah  v.  Youngs  81  111.,  11,  H.  had  given  his  notes  to 
T.  for  a  large  sum  of  money,  and  executed  a  trust  deed  to  M., 
to  secure  the  payment  of  such  notes,  and  afterwards  a  part  of 
the  sum  due  thereon  had  been  paid,  and  an  action  was  com- 
menced in  the  circuit  court  of  the  United  States  for  the  state 
of  Illinois,  praying  that  the  deed  of  trust  might  be  declared 
a  mortgage,  for  the  benefit  of  the  cestui  que  trusty  and  Y.,  H. 
and  the  judgment  creditors  of  H.  were  made  parties,  but  the 
trustee,  who  was  a  nonresident,  was  not  made  a  party.  A 
judgment  was  obtained  in  favor  of  the  plaintiff,  and  the  real 
estate  described  in  the  trust  deed  was  sold  to  pay  the  amount 
found  due  to  the  complainant.  In  the  case  of  McNab  t). 
Young^  supra^  the  plaintiff  claimed  under  II.,  and  the  defend- 
ants under  the  sale  on  said  judgment  in  the  circuit  court  of 
the  United  States.  The  plaintiff '  in  the  last  case  claimed,  as 
the  plaintiff  does  in  this,  that  the  proceedings  in  the  circuit 
court  of  the  United  States  were  void  because  the  trustee,  M., 
was  not  a  party  to  such  action;  but  the  court  held  otherwise. 
The  late  learned  Justice  Bbeese,  who  delivered  the  opinion, 
says:  "M.  was  not  a  necessary  party  to  the  proceeding,  being 
a  mere  naked  trustee,  with  no  real  interest  in  the  subject  of 
the  controversy.  Had  the  purposes  of  the  trust  been  accom- 
plished, H.  would,  without  action  on  his  part,  have  been  vested 
with  the  legal  title,  on  which  he  could  have  maintained  eject- 
ment." 

The  right  of  a  court  of  equity  to  proceed  against  the  par- 
ties before  it,  in  the  absence  of  another  party  holding  a  mere 
legal  title  to  the  property  in  dispute,  in  trust  for  the  benefit  of 
the  parties  before  the  court,  as  determined  by  those  cases,  is 
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snstained  by  an  abundance  of  anthoritj.     In  cases  of  this  na- 
ture it  is  a  matter  of  discretion,  to  some  extent,  with  the  court 
in  which  the  action  is  pending,  whether  the  trustees  shall  be 
made  a  party  to  the  action;  and  in  cases  where  such  party 
holding  the  naked  legal  title  is  within  the  jurisdiction  of  the 
court,  the  courts  usually  require  him  to  be  made  a  party,  so 
that  he  may  be  compelled  to  convey  to  the  party  who  succeeds 
in  the  action;  but  when  such  trustee  resides  out  of  the  juris- 
diction of  the  court  in  which  the  action  is  pending,  it  is  cus- 
tomary to  proceed  with  the  action  without  his  presence,  and 
settle  the  rights  of  the  parties  before  the  court,  leaving  the 
successful  party  to  proceed  afterwards,  if   necessary,  against 
the  trustee,  to  compel  him  to  convey  the  legal  title.    Elmen- 
dorf  V.  Taylor,  10  Wheaton,  152, 156, 167;  Bank  v.  StaJ'ordy 
12  IIow.,  327,  3^1;    Wat807i  v.  Ze  Bow,  6  Barb.,  481.     This 
last  case  presented  the  same  questions  presented  in  this,  the 
only  difference  being  that  the  contending  parties  were  both 
creditors  of  the  alleged  fraudulent   grantor.     The  plaintiff 
claimed  to  have  his  judgment  satisfied  out  of  the  equitable 
interest  which  the  judgment  debtor  had  in  a  parcel  of  real 
estate  which  he  had  purchased  and  paid  for,  but  which,  by  his 
direction,  had  been  conveyed  to  trustees  in  trust  for  his  wife. 
In  that  action  the  plaintiff  had  made  the  administrators  of  the 
judgment  debtor,  the  heirs-at-law  of  his  wife,  and  the  trustees, 
defendants;  also  the  defendant  Harris,  who  claimed  to  own 
said  lands  by  virtue  of  a  sale  and  deed  made  in  a  former  cred- 
itor's suit  against  the  same  judgment  debtor.     It  appeared  by 
the  answer  of  Harris,  that  the  former  creditor's  action  was 
against   the  saaie    judgment  debtor,   but   that    neither  the 
trustees  nor  the  judgment  debtor's  wife  were  made  parties  in 
said  action.    It  was  urged  by  the  plaintiff  in  the  second  cred- 
itor's action,  as  it  is  now  urged  in  this,  that  Harris  acquired 
no  interest  in  the  real  estate  in  question  by  reason  of  his  pur- 
chase under  the  sale  made  in  pursuance  of  the  judgment  in 
the  former  creditor's  action,  because  neither  the  trustees  nor 


Digitized  by  LjOOQiC 


142  SUPEEME  COUET  OF  WISCONSIN, 

Smith  T8.  Ford. 

the  wife,  who  was  the  cestui  gtie  trusty  were  parties  to  such 
action.  The  court,  however,  held  that  Harris  had  such  an  in- 
terest in  the  real  estate,  bj  virtue  of  his  purchase,  as  entitled 
him  to  defend  the  action;  and  as  it  was  alleged  by  the  plaint- 
iffs in  the  latter  action  that  the  conveyance  by  the  judgment 
debtor  of  the  real  estate  to  the  trustees,  for  the  benefit  of  his 
wife,  was  made  with  intent  to  defraud  his  creditors  and  the 
heirs  of  his  wife,  and  the  trustees  had  admitted  such  allega- 
tions of  fraudulent  intent  by  suffering  the  bill  to  be  taken  as 
confessed  against  them,  the  court  ordered  the  action  to  be  dis- 
missed as  to  Harris,  upon  the  ground  that  he  showed  a  better 
title  to  the  real  estate  than  the  plaintiff  could  obtain  by  vir- 
tue of  his  proceedings  in  that  action.  In  the  opinion  in  that 
case,  Justice  Paige,  who  delivered  the  opinion  of  the  court, 
says: 

"  The  conveyance  out  of  the  way  [meaning  the  conveyance 
to  the  trustees],  Bigelow's  [the  judgment  debtor's]  interest  in 
the  premises  in  question  was  an  equitable  interest,  derived 
under  his  contract  of  purchase  with  Marcy  and  Clark  [the 
persons  of  whom  he  purchased  the  lands].  This  equitable  in- 
terest was  reached  by  the  creditor's  bill  of  Watson  and  Wat- 
son against  Bigelow,  and  was  transferred  to  the  receiver  in 
that  action  by  the  assignment  of  Bigelow,  and  sold  and  con- 
veyed by  the  receiver  to  Harris;  and,  Harris  having  thus 
acquired  all  the  interest  of  Bigelow  under  the  contract,  he 
has  a  right  to  call  upon  Marcy  and  Clark  to  convey  to  him  the 
legal  title.  The  heirs  of  Mrs.  Bigelow  cannot  now  gainsay 
this  right,  having,  by  allowing  the  bill  in  this  suit  to  be  taken 
as  confessed  against  them,  admitted  that  Bigelow  caused  the 
conveyance  to  the  trustees  for  the  benefit  of  Mrs.  Bigelow  to 
be  made  with  intent  to  defraud  his  creditors.  By  considering 
the  conveyance  in  trust  for  Mrs.  Bigelow  as  fraudulent  and 
void,  it  may  be  objected  that  Mrs.  Bigelow  and  the  trustees 
ought  to  have  been  made  parties  to  the  creditor's  bill,  to  ena- 
ble the  court  to  reach  the  interest  of  Bigelow  in  the  land  in 
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question.  But  I  cannot  see  why  the  decree  in  the  creditor's 
suit,  the  assignment  to  the  receiver,  and  the  sale  to  Harris, 
were  not  as  effectual  in  passing  to  the  latter  the  interest  of 
Bigelow,  under  his  contract  of  purchase,  as  a  sale  by  a  judg- 
ment creditor  of  a  fraudulent  grantor,  under  a  judgment  and 
execution  at  law,  ie  to  pass  the  title  to  the  purchaser  of  the 
land  fraudulently  conveyed. 

"  I  cannot  perceive  how  it  io  necessary  to  make  Mrs.  Bige- 
low a  party  to  a  creditor's  suit,  to  enable  the  court  to  reach 
the  interest  of  Bigelow  in  the  land  in  question.  She  was 
undoubtedly  a  necessary  party  to  enable  the  court  to  reach 
her  interest,  if  she  had  any.  Why  cannot  Harris  file  his 
complaint  against  Marcy  and  Clark,  and  the  heirs-at-law  of 
Mrs.  Bigelow,  and  compel  the  former  to  convey  to  him  the 
legal  title,  and  the  latter  to  deliver  up  the  possession?  I  see 
no  objection  to  such  a  proceeding.  The  heirs-at-law  may, 
perhaps,  in  the  suit  against  them  by  Harris,  be  entitled  to 
controvert  the  allegation  that  the  conveyance  in  trust  for  Mrs. 
Bigelow  was  fraudulent,  or  the  allegation  that  a  trust  resulted 
to  Bigelow  in  favor  of  his  creditors,  unless  they  are  estopped 
from  doing  so  by  suffering  the  bill  in  the  present  suit  to  be 
taken  as  confessed  against  them.  But  whatever  may  be  the 
result  in  regard  to  the  right  and  interest  of  Harris  under  the 
receiver's  deed,  to  be  deduced  from  the  assumption  that  the 
conveyance  in  trust  for  Mrs.  Bigelow  was  fraudulent  and  void 
as  against  creditors,  I  have  no  doubt,  upon  the  ground  that  a 
trust  resulted  to  Bigelow  in  favor  of  his  creditors,  which 
must  be  assumed  from  the  decision  in  Guthrie  v.  Gardner,  19 
Wend.,  414,  and  "^{hich  is  alleged  by  the  plaintiff  in  his  bill, 
and  cannot,  therefore,  be  denied  by  him,  whether  that  trust 
was  a  mere  equitable  interest  in  Bigelow  for  the  benefit  of  his 
creditors,  or  was  turned  into  a  legal  estate  for  the  benefit  of 
such  creditors,  that  Harris  is  entitled  under  his  deed  from 
the  receiver,  either  in  law  or  equity,  to  the  premises  in  ques- 
tion." 
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This  decision  was  concurred  in  by  Justices  Willabd  and 
Hand.  . 

In  Holland  v.  Baker^  3  Hare,  68,  the  learned  vice-chancel- 
lor sajs:  "Trustees  are  not  themselves  owners  of  the  prop- 
erty; they  are  in  a  sense  agents  for  the  owners  in  executing 
the  trusts,  bnt  they  are  not  constituted  agents  for  the  purpose 
of  defending  the  owners  against  the  adverse  claims  of  third 
parties  in  this  court  It  is  the  duty  of  the  trustees  in  such  a 
situation  to  object  that  the  owners  of  the  estate  are  not  before 
the  court;  and  I  think  it  is  the  right  of  the  trustee  in  that 
case  to  insist  that  the  onxis  of  resisting  adverse  claims  shall  be 
thrown  upon  the  cestui  que  trusUj  and  not  on  themselves. 
.  I  have  said  that  it  is  the  duty  of  thS  trustees  to 
require  that  all  their  cesMi  que  trasta  should  be  before  the 
court.  If  the  court  is  to  dispense  with  the  presence  of  any 
number  of  them  in  order  tp  avoid  the  inconvenience  of  bring- 
ing so  large  a  body  of  creditors  before  the  court,  it  seems  of 
necessity  to  follow  that  the  trustees  of  the  property  upon 
which  the  court  is  to  act  should  be  parties  to  that  record,  that 
they  at  least  might  be  able  to  inform  the  court  whether  it  is 
sufficiently  framed  with  reference  to  the  interest  of  the  whole 
of  the  cestui  que  trxistSy  by  the  selection  of  those  who,  in  the 
existing  state  of  things,  are  in  a  position  adequately  to  repre- 
sent the  interest  of  the  body." 

There  are  some  things  said  in  the  above  case  which  may 
seem  to  be  in  conflict  with  the  decision  in  the  case  of  Kerri- 
son  V,  Stewarty  93  U.  S.,  155,  in  which  it  is  held  that  where 
trustees  have,  by  virtue  of  the  powers  conferred  upon  them, 
the  right  to  act  on  behalf  of  the  cestui  que  trusts,  and  to  bind 
them  by  their  acts,  whether  done  with  or  \^thont  their  assent, 
such  cestui  que  trtists  are  not  necessary  parties  to  an  action 
affecting  the  trust  property,  and  are  bound  by  a  judgment 
rendered  in  an  action  against  the  trustees  alone;  but  when  the 
facts  of  the  two  cases  are  considered,  they  do  not  necessarily 
conflict 
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The  doctrine  of  the  cases  above  cited,  and  from  which  parts 
of  the  opinions  have  been  quoted,  is  sustiiined  bj  the  cases 
cited  below.  Bank  v.  Stafford^  12  How.  (U.  S.),  327,  341; 
Elmendorf  v.  Taylor^  10  Wheat.,  152-154;  Moody  v.  Gay^ 
15  Gray,  457;  Bank  v.  Seton^  1  Peters,  299;  Story  v.  Living- 
ston, 13  Peters,  359;  Mallow  v.  Hinde,  12  Wheat.,  193; 
Harrison^ 8  AdmW  v.  Uranny  1  Story  C.  C.  R,  64;  West  v.  Rail- 
doll,  2  Mason,  181, 193;  Joy  v.  Wlt^z,  1  Wash.  C.  C.  R,  517; 
Wendell  v.  Van  HensselaeTy  1  Johns.  Oh.,  350;  Wood  v.  Davis, 
18  How.  (U.  S.),  468;  Shields  v.  Barrow,  17  How.  (U.  S.), 
139, 141;  Barney  V.Baltimore  City,  6  Wall.,  280-290;  Jones 
V.  Andrews,  10  Wall.,  327;  Batesville  Institute  v.  Kaufman, 
18  Wall.,  151;  Inbuschv.  Farwell,  1  Black,  566,571;  Eagan 
V.  Walker,  14  How.  (U.  S.),  29,  37;  Clearwater  v.  Meredith, 
21  How.  (U.  S.),  489;  Oh&r  v.  Gallagher,  93  U.  S.,  204;  Mare 
V.  Malachj.  1  Mylne  &  Craig,  559;  Richardson  v.  Hastings, 
7  Beavan,  301;  Cockbum  v.  Thomjpson,  16  Ves.  Jr.,  326; 
Slade  V.  Rigg,  3  Hare,  35;  West  v.  Sanders,  1  Marshall  (Ky.), 
110;  Beck  v.  Burdett,  1  Paige,  308;  309;  Story's  Eq.  PL, 
§193. 

This  rule  is  recognized  and  adopted  as  a  rule  of  court  in 
equity  cases  in  the  courts  of  the  United  States  (see  Equity 
Rules  47  and  48,  U.  S.  Cir.  Ct.),  and  is  authorized  and  con- 
firmed by  the  statutes  of  the  United  States.  Section  737,  R. 
S.  U.  S. 

Having  come  to  the  conclusion  that  the  circuit  court  of  the 
United  States  had  jurisdiction  to  proceed  in  the  action  in  the 
absence  of  the  trustee,  it  follows  logically  that  the  court  had 
the  power  to  determine  whether  the  trust  created  by  Smith  in 
favor  of  his  wife  was  created  in  fraud  of  his  creditors;  and 
the  judgment  of  that  court  declaring  that  such  trust  was  cre- 
ated in  fraud  of  such  creditors,  bars  Smith  and  his  wife,  and 
all  parties  claiming  under  them  subsequent  to  the  commence- 
ment of  the  action,  as  against  the  purchaser  under  the  judg< 
ment  in  such  action,  from  setting  up  any  rights  under  or  by 
Vol.  XLVUL  — 10 
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virtue  of  such  trnst.  As  was  said  in  the  case  of  Watson  v. 
Le  Row^  %upra^  the  purchaser  under  such  a  judgment  would 
certainly  have  as  good  a  claim  to  the  property  as  against  the 
trustee,  as  though  the  creditors  who  were  plaintiflEs  in  such 
action  had  issued  execution  upon  the  judgment  and  sold  the 
lands  in  question,  and  he  had  purchased  them  at  such  sale. 
In  that  case  there  can  be  no  doubt  but  that  the  purchaser 
could  have  maintained  an  action  of  ejectment  upon  the  deed 
issued  upon  such  sale,  and  have  recovered  in  such  action,  pro- 
vided upon  the  tibial  he  could  establish  the  fact  of  the  fraudu- 
lent nature  of  the  trust  estate  as  to  the  creditors.  See  Sands 
V.  EildretK  14  Johns.  R,  493;  Jackson  v,  Terry ^  13  Johns. 
R.,  471 ;  Moore  v.  Mxmn^  69  111.,  591.  In  the  case  at  bar,  it 
seems  to  me  that  if  the  present  defendant  and  respondent  had 
brought  an  action  of  ejectment  against  the  purchaser  from  the 
trustee,  the  present  plaintiff,  the  only  question  which  would 
be  open  to  litigation  would  be,  whether  he  had  purchased 
in  good  faith  without  notice  of  the  claims  of  the  plaint- 
iffs in  such  former  action,  unless  it  appeared  that  the 
trustee  had  some  claim  or  lien  upon  such  property  for  money 
expended  in  the  execution  of  the  trust,  or  for  services  as  such 
trustee,  which  might  be  paramount  to  the  claim  of  the  plaint- 
iff. The  judgment  in  the  United  States  circuit  court  having 
barred  all  right  of  the  cestui  que  trust  to  claim  any  interest 
under  the  trust  deed  as  against  such  plaintiff,  the  trustee  and 
those  claiming  under  him  could  not  set  up  the  rights  of  such 
cestui  que  trust  as  a  foundation  of  title,  unless  they  brought 
themselves  within  the  rule  which  protects  purchasere  in  good 
faith  without  notice  of  the  invalidity  of  the  trust. 

In  the  creditor's  action,  the  plaintiffs  and  the  defendant  A. 
M.  C.  Smith  both  claimed  under  the  grantor  of  the  trust,  A. 
Hyatt  Smith.  At  the  time  of  the  commencement  of  that 
action,  the  legal  title  to  the  real  estate  in  controversy  was  in 
A.  Hyatt  Smith,  the  mortgage  to  the  trustee  not  having  at 
that  time  been  foreclosed.     A.  M.  C.  Smith  being  a  party  to 
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snch  action,  and  being  the  sole  pereon  having  any  interest  in 
the  mortgage  given  to  the  trustee,  she  was  the  proper  party  to 
contest  with  the  creditors  of  the  mortgagor  the  validity  of 
soch  mortgage.  She  did  contest  its  validity  with  snch  credit- 
ors, and  judgment  was  rendered  adverse  to  her  right.  She  is 
therefore  barred  from  asserting  any  title  to  the  real  estate  in 
question  as  against  those  claiming  under  the  judgment  in  the 
creditor's  action.  If  she  had  bought  the  lands  in  question 
upon  the  foreclosure  sale,  or  if,  after  the  trustee  had  pur- 
chased them  at  such  sale,  he  had  conveyed  them  to  her,  there 
could  be  no  doubt  as  to  the  right  of  the  purchaser  under  the 
creditor's  judgment  to  recover  against  her  in  an  action  of 
ejectment,  upon  the  ground  that  as  between  them  it  was  res  ad- 
judicata  that  the  mortgage  was  fraudulent  and  void,  and  no 
title  could  therefore  be  acquired  by  her  under  the* same. 
Macey  v.  Fenwicky  9  Dana,  198,  200.  As  she  is  barred  from  . 
asserting  any  right  to  the  lands  in  controversy  under  such 
mortgage,  it  seems  necessarily  to  follow  that  the  trustee  can- 
not hold  the  same,  as  against  a  purchaser  under  the  judgment 
in  the  creditor's  action,  for  her  benefit. 

It  is  claimed  by  the  learned  counsel  for  the  appellant,  that, 
notwithstanding  it  may  be  held  that  the  title  of  the  trustee  is 
void  as  to  the  respondent,  yet  the  appellant's  title  should  be 
sustained  on  the  ground  that  he  is  a  purchaser  in  good  faith 
from  the  trustee,  without  notice  of  the  claim  of  the  respond- 
ent or  those  under  whom  he  claims.  It  is  urged  that  at  the 
time  of  the  purchase  by  the  appellant  from  the  trustee,  such 
trustee  had  apparently  the  legal  title  to  the  lands  in  question, 
80  far  as  such  title  was  disclosed  by  the  records  in  the  county 
where  the  lands  were  situated.  The  appellant's  deed  from 
the  trustee  was  made  February  28,  1873.  The  judgment 
under  which  the  respondent  claims  was  not  entered  until  July, 
1874,  and  the  sale  at  which  he  purchased  was  made  in  1876. 
The  creditor's  action  under  which  such  sale  was  made  was 
commenced,  however,  in  June,  1858,  and  was  pending  and 
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undetermined  in  February,  1$73,  when  the  respondent  took 
his  conveyance.  Did  the  appellant  purchase  without  notice 
of  the  claims  of  the  creditors  under  whom  the  respondent 
held  his  title,  and  for  a  valuable  consideration?  If  he  did, 
then,  notwithstanding  the  fact  that  the  court  has  declared  the 
trust  fraudulent  and  void  as  to  such  creditors,  his  title  would 
be  good.  We  are  inclined  to  hold  that  he  did  not  purchase  in 
good  faith,  without  notice  and  for  a  valuable  consideration: 

1.  Because  he  must  be  held  to  be  a  'purchaser  pendente  lUe^ 
and  therefore  took  his  title  subject  to  the  judgment  of  the 
court  in  the  creditor's  action,  and  is  bound  by  such  judgment 
to  the  same  extent  as  the  parties  to  the  action.  If  the  trustee 
had  had  the  power  under  the  trust  deed  to  sell  and  convey  the 
trust  property,  as  he  might  in  his  discretion  see  fit,  without 
consulting  with  or  procuring  the  consent  of  his  cestui  que  trusty 
it  might  be  insisted  with  much  force  that  a  purchaser  from 
such  trustee  would  not  be  bound  to  examine  or  ascertain 
whether  the  interest  of  the  cestui  que  trust  was  in  litigation  of 
not,  so  long  as  the  trustee  was  not  a  party  to  such  litigation. 
In  such  case,  so  long  as  the  parties  were  contesting  only  as  to 
the  rights  and  interests  of  the  cestui  que  trusty  persons  dealing 
with  the  trustee  might  take  it  for  granted  that  all  parties  in- 
terested in  the  trust  estate  were  satisfied  to  let  the  trustee  ex- 
ercise his  discretion  in  the  disposition  of  the  trust  property, 
relying  upon  his  good  faith  to  act  for  the  interest  of  all  parties 
concerned.  In  such  case,  a  sale  made  by  the  trustee  in  good 
faith  to  a  purchaser  in  good  faith  would  undoubtedly  pass  the 
title  to  the  purchaser  discharged  of  the  trust,  and  the  consid- 
eration paid  would  be  held  by  the  trustee  subject  to  the  rights 
of  the  parties  claiming  the  proceeds  of  the  trust  estate.  But 
in  the  case  at  bar,  the  trustee  had  no  power  under  his  deed  of 
trust  to  sell  the  property  to  any  person  or  persons  except  as 
directed  in  writing  by  the  cestui  que  trusty  and  all  parties  deal-  * 
ing  with  him  were,  therefore,  bound  to  take  notice  of  that  fact. 
The  power  to  sell  was,  in  fact,  reeerved  by  the  trust  deed  to 
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the  cestui  que  trusty  and  not  given  to  the  trustee;  and,  although 
the  mere  legal  title  was  in  the  trustee,  the  entire  equitable 
estate  and  title  was  in  the  cestui  qvs  trust  (Sjparhawk  v.  Cloon^ 
125  Mass.,  267),  and  every  purchaser  of  the  trust  estate  or  any 
part  thereof  was  therefore  a  purchaser  in  fact  from  the  cestui 
que  trust.  The  trustee  acted  more  in  the  nature  of  an  agent 
of  the  cestui  que  trust  than  otherwise,  in  the  conveyance  of  the 
title  of  the  property  sold  by  the  cestui  que  trust.  In  such  case, 
we  think  the  purchaser  of  the  trust  property  was  bound  to 
know  whether  the  title  of  such  cestui  que  trust  was  in  litiga- 
tion when  he  negotiated  for  a  purchase,  and  if  he  purchased 
pending  such  litigation  he  purchased  with  constructive  notice 
of  the  rights  of  the  litigants,  and  was  bound  by  the  judgment. 

2.  But,  independent  of  the  fact  that  he  purchased  the  prop- 
erty pendente  lite^  and  was  therefore  bound  by  the  judgment 
in  the  creditor's  action,  there  is  no  evidence  in  this  case  that 
the  appellant  purchased  for  a  valuable  consideration,  in  good 
faith  and  without  notice  in  fact  of  the  rights  and  claims  of 
the  creditors  of  Smith.  As  the  evidence  in  the  record  shows 
that  respondent  has  the  title  to  the  lands  in  controversy  except 
as  against  a  purchaser  in  good  faith  for  a  valuable  considera- 
tion and  without  notice  of  his  rights,  the  appellant,  in  order  to 
defeat  this  title  of  the  respondent,  was  bound  to  establish  by  * 
proof  on  his  part  that  he  was  such  purchaser,  before  he  could 
ask  the  court  to  adjudge  that  the  respondent  should  release  his 
claim  to  him.  French  v.  Loyal  Co.y  5  Leigh,  640;  Jerrardv, 
Saunders^  2  Ves.  Jr.,  456;  Wallwyn  v.  Lee^  9  Ves.  Jr.,  31-2; 
Booth  V,  Chiles,  10  Peters,  211;  Simson  v.  Hart,  14  Johns., 
63,74;  Anderson  v.  Roberts,  18  Johns.,  516. 

It  is  clear,  therefore,  that  the  respondent  has  shown  in  him- 
self such  a  title  and  interest  in  the  lands  in  dispute  as  must 
defeat  the  appellant's  claim  to  the  relief  asked  for  in  this  ac- 
tion, unless  he  is  barred  from  setting  up  such  claim  as  against 
the  appellant,  by  reason  of  the  proceedings  and  judgment  in 
the  action  commenced  by  the  trustee  in  the  circuit  court  for 
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Rock  county  for  the  foreclosure  of  the  mortgage  given  to  him 
by  Smith. 

It  is  argued  by  the  learned  counsel  for  the  appellant,  that, 
as  the  plaintiffs  in  the  creditor's  suit,  under  whom  the  respond- 
ent claims  title,  were  made  parties  defendant  to  such  foreclos- 
ure action,  and  suffered  the  bill  to  be  taken  as  confessed  against 
them,  they  are  now  barred  from  alleging  that  such  mortgage 
was  fraudulent  and  void  as  to  them  and  that  their  rights  as 
judgment  creditors  of  the  mortgagor  are  paramount  to  the 
claim  of  the  mortgagee. 

In  answer  to  this  claim  on  the  part  of  the  appellant,  it  is 
insisted  that  there  are  two  reasons  why  such  judgment  does 
not  bar  the  respondent  and  those  under  whom  he  claims:  firBt^ 
that  the  claims  of  the  judgment  creditors  were  prior  and  par- 
amount to  the  claim  of  the  mortgagee,  and  that,  therefore,  the 
foreclosure  of  the  mortgage  does  not  cut  off  or  bar  their 
rights  —  that  they  were  not  compelled  to  litigate  their  rights 
in  such  foreclosure  action,  and  such  rights  are  not  affected  by 
the  foreclosure;  second^  that  the  creditors,  having  first  com- 
menced their  action  in  the  United  States  circuit  court  to  en- 
force their  claims  against  the  property  of  their  judgment 
debtor,  had  the  right  to  have  their  claims  adjudicated  in  that 
action  in  that  court,  and  the  commencement  of  the  foreclosure 
action  subsequently  thereto,  and  making  them  defendants 
therein,  could  not  deprive  them  of  that  right. 

Whether  the  question  of  the  priority  of  the  right  of  the 
judgment  creditors,  as  against  the  mortgagee,  could  have  been 
litigated  in  the  foreclosure  action,  may  be  a  question  of  some 
doubt.  There  would  seem  to  be  no  impropriety  in  allow- 
ing a  subsequent  judgment  creditor,  when  made  a  defendant 
in  a  foreclosure  action,  to  defend  the  action  by  showing  that 
the  mortgage  was  fraudulent  and  void  as  to  him,  and  that, 
although  his  judgment  lien  is  subsequent  in  time  to  that  of 
the  mortgage,  yet  it  is  in  fact  prior  and  paramount  to  the  lien 
of  the  mortgage.     Such  a  defense  would  not  be  a  counterclaim. 
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unless  the  creditor  asked  affirmative  relief,  and  there  would  be 
no  question  upon  such  an  answer,  as  a  mere  defense,  whether 
the  proper  parties  were  in  court  to  permit  such  matter  being 
set  up  by  way  of  counterclaim  for  the  purpose  of  having  the 
mortgage  set  aside  and  declared  void  as  to  such  defendant,  or 
to  have  the  foreclosure  proceed,  and  a  sale  made,  and  the  pro- 
ceeds applied  to  the  payment  of  the  judgment  creditors,  before 
applying  the  same  to  the  satisfaction  of  the  mortgage. 

If  the  judgment  creditors  had  desired  to  litigate  their  rights 
in  the  foreclosure  action,  for  the  purpose  of  having  their  judg- 
ment paid  out  of  the  proceedaof  the  sale  before  applying  the 
same  to  the  payment  of  the  mortgage  debt,  and  for  that  pur- 
pose it  was  necessary  that  the  cestui  que  timst  should  be  a 
party  to  such  action,  it  is  probable  that  upon  their  application 
she  would  have  been  made  a  party  so  as  to  enable  them  to  liti- 
gate their  claim  in  that  action. 

There  are  precedents  for  this  practice,  and  we  see  no  serious 
objection  thereto.  Horn  v.  Volcano  Water  Oo.y  13  Cal.,  62; 
Coster  V.  Brown^  23  Cal.,  142;  Lord  v.  Morrisy  18  Cal.,  482; 
2  Jones  on  Mortgages,  §  1441;  Union  Bank  v.  Bell^  14  Ohio 
St,  200;  Dawson  V.  Danhury  BanJc^  15  Mich.,  489. 

Whether  the  judgment  creditor  must  avail  himself  of  this 
right  to  litigate  the  question  of  the  validity  of  the  mortgage 
in  the  foreclosure  action,  or  be  barred  from  setting  up'  such 
invalidity  in  another  action,  may  admit  of  grave  doubt  It 
may  be  urged  with  great  plausibility,  that  unless  the  complaint 
in  the  foreclosure  action  contains  other  allegations  than  the 
general  one  that  the  claim  of  the  judgment  creditors  is  sub- 
sequent and  subject  to  the  claims  of  the  mortgagee,  if  such 
creditors  suffer  judgment  to  be  taken  by  default,  such  judg- 
ment  has  no  other  effect  than  to  bar  such  defendants  from  the 
right  of  redemption  as  subsequent  judgment  creditors,  and 
does  not  bar  them  from  alleging  and  showing  that  the  mort- 
gage is  in  fact  fraudulent  and  void  as  to  them.  But  as  we 
prefer  to  place  the  right  of  the  judgment  creditors  in  this  case 
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upon  the  ground  that,  as  their  action  in  the  United  States 
circuit  court  to  avoid  the  mortgage  was  commenced  before  the 
foreclosure  action,  they  had  the  right  to  pursue  their  remedy 
in  that  court,  and  were  not,  therefore,  called  upon  to  assert 
their  right  in  the  foreclosure  action,  we  shall  not  continue  the 
argument  upon  this  point.  We  are  of  the  opinion  that  the 
second  reason  assigned  by  the  respondent  why  the  judgment 
in  the  foreclosure  action  does  not  bar  the  respondent  from  at- 
tacking the  validity  of  the  mortgage  given  to  the  trustee,  and 
bis  title  acquired  by  the  sale  under  the  judgment  therein,  is 
conclusive  against  the  appellant,  and  that  the  judgment  in  that 
action,  and  the  sale  made  in  pursuance  thereof,  have  no  effect 
upon  the  rights  of  the  respondent  in  this  action.  Their  only 
effect,  if  any,  was  to  change  the  claim  of  the  trustee  to  the 
lands  in  controversy  from  a  mortgage  lien  to  a  legal  title  in 
trust.  The  authorities  upon  this  point  are  numerous,  and 
seem  to  settle  the  point  beyond  any  doubt,  and  are  clearly  in 
accord  with  reason  and  justice.  It  would  hardly  have  been 
questioned,  even  by  the  learned  counsel  for  the  appellant,  that, 
if  the  trustee,  as  well  as  the  cestui  que  trust  and  the  grantor  of 
the  trust  estate,  had  been  a  party  to  the  creditor's  action,  the 
judgment  in  such  action  would  have  been  conclusive  as  to  the 
rights  of  the  creditors,  notwithstanding  the  judgment  and  sale 
in  the  foreclosure  action;  but  as  we  hold  that  the  absence  of 
the  trustee  as  a  party  to  such  action  did  not  affect  the  juris- 
diction of  the  court,  nor  render  it  powerless  to  pass  upon  the 
rights  of  the  cestui  que  trust  as  against  the  rights  of  the  cred- 
itors, and  declare  the  mortgage  void  as  to  them,  the  trustee 
cannot,  in  another  action,  again  litigate  with  such  parties  the 
same  question.  His  right  to  hold  the  property,  as  against  the 
creditors  of  the  grantor  of  the  trust  estate,  depends  upon  his 
right  to  execute  the  trust  in  favor  of  the  cestui  que  trust;  and, 
as  between  her  and  the  creditors,  the  court  has  adjudged  that 
it  cannot  be  so  executed. 
The  creditors,  before  any  action  was  commenced  by  the 
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trustee  to  foreclose  his  mortgage,  coramenced  an  action,  as 
they  had  the  right  to  do,  in  the  circuit  court  of  the  United 
States,  for  the  express  purpose  of  avoiding  the  mortgage  on 
the  ground  that  it  was  fraudulent  and  void  as  against  them, 
and  for  the  purpose  of  subjecting  the  mortgaged  property  to 
the  payment  of  their  judgments.  According  to  all  the  author- 
ities, they  had  the  right  to  have  the  judgment  of  that  court 
upon  the  matters  sought  to  be  litigated  in  that  action ;  and 
neither  the  parties  to  such  action,  nor  any  other  person  acting 
in  their  behalf  and  solely  for  their  benefit,  could  compel  the 
plaintiffs  in  such  action  to  go  into  some  other  court  and  there 
litigate  their  rights.  This  rule  was  very  clearly  and  forcibly 
stated  by  Justice  Grieb  in  Peck  v.  JennesSj  7  How.  (U.  S.\ 
612,  624r-5.  The  facts  in  that  case  were  as  follows:  The 
plaintiffs  in  the  action  brought  suit  against  the  defendants  in 
the  court  of  common  pleas  of  Cheshire  county.  New  Hamp- 
shire, and  attached  the  property  of  the  defendants,  as  they  were 
authorized  to  do  by  the  laws  of  that  state.  The  cause  was  con- 
tinued, and  in  the  meantime  the  defendants  were  declared 
bankrupts,  an  assignee  in  bankruptcy  was  appointed,  and  such 
assignee  was  made  a  defendant  in  the  action.  The  assignee 
pleaded  the  bankruptcy  of  the  defendants,  their  application  for 
the  benefit  of  the  bankrupt  law,  his  appointment  as  receiver  in 
such  proceedings,  and  the  discharge  of  the  defendants  by  the 
court  in  the  bankrupt  proceedings.  To  this  answer  the  plaint- 
iffs replied  that  they  had  attached  certain  goods  of  the  defend- 
ants in  good  faith  before  the  defendants  had  made  application 
for  the  benefit  of  the  bankrupt  law,  and  asked  that  execution 
might  be  levied  upon  such  goods  so  attached  to  satisfy  their 
claims.  To  this  reply  the  defendants  rejoined  that  the  assignee 
had  presented  to  the  district  court  of  the  United  States  a  peti- 
tion setting  forth  the  plaintiffs'  attachment  of  the  goods,  and 
averring  that  such  attachment  was  not  a  valid  lien  on  said 
goods,  and  that  therefore  the  sheriff  had  no  right  to  retain 
them,  and  prayed  the  court  that  the  sheriff  should  deliver  the 
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goods  to  the  assigned  or  account  for  their  value;  and  that  the 
court,  after  notice  to  the  parties  and  hearing,  had  decreed 
accordingly.  To  this  rejoinder  the  plaintiffs  demurred,  and 
judgment  was  rendered  in  favor  of  the  plaintiffs  for  the  amount 
of  their  claim,  and  directing  the  amount  to  be  levied  and  col- 
lected out  of  the  goods  attached  in  the  action.  This  judgment 
was  affirmed  in  the  highest  judicial  tribunal  of  the  state,  and 
such  judgment  was  removed  by  a  writ  of  error  to  the  supreme 
court  of  the  United  States.  The  first  question  considered  in 
that  court  was,  whether  the  plaintiffs,  by  virtue  of  their  writ 
of  attachment,  had  a  lien  upon  the  goods  attached  which  was 
not  divested  by  the  bankruptcy  of  the  defendants;  and  the 
supreme  court  of  the  United  States  held,  with  the  state  court, 
that  this  lien  was  not  divested  by  the  subsequent  bankruptcy 
of  the  defendants,  and  their  application  to  be  discharged  under 
the  bankrupt  law.  The  second  question  was,  whether  the 
adjudication  of  the  bankrupt  court  that  .the  plaintiffs  had  no 
lien  upon  the  goods  by  virtue  of  their  attachment.  Was  con- 
clusive against  them,  and  a  bar  to  their  claiming  such  lien. 
Upon  this  point  the  learned  justice,  in  his  opinion  holding 
that  the  plaintiffs  were  not  concluded  by  such  judgment  of  the 
district  court  of  the  United  States,  says: 

"The  district  court  has  'exclusive  jurisdiction  of  all  suits 
and  proceedings  in  bankruptcy.'  But  the  suit  pending  before 
the  court  of  common  pleas  was  not  a  suit  or  proceeding  in 
bankruptcy,  and,  although  the  plea  of  bankruptcy  was  inter- 
posed by  the  defendants,  the  court  was  as  competent  to  enter- 
tain and  judge  of  that  plea  as  of  any  other.  It  had  full  and 
complete  jurisdiction  over  the  parties  and  the  subject  matter 
of  the  suit;  and  its  jurisdiction  had  attached  more  than  a 
month  before  any  act  of  bankruptcy  was  committed.  It  was 
an  independent  tribunal,  not  deriving  its  authority  from  the 
same  sovereign,  and,  as  regards  the  district  court,  a  foreign 
forum  in  every  way  its  equal.  The  district  court  had  no  super- 
visory power  over  it.    .    .     .     It  is  a  doctrine  of  law  too  long 
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established  to  require  a  citation  of  authorities,  that,  where  a 
court  has  jurisdiction,  it  has  a  right  to  decide  every  question 
which  occurs  in  the  cause,  and  whether  its  decision  be  correct 
or  otherwise,  its  judgment,  till  reversed,  is  regarded  as  bind- 
ing in  every  other  court;  and  the  rigid  of  the  plaintiff  to 
prosecute  his  suit  in  it  having  once  attached^  that  7*ight  can- 
not be  arrested  or  taken  away  hy  proceedings  in  another  court. 
These  rules  have  their  foundation,  not  merely  in  cgmity,  but 
on  necessity.  For  if  one  may  enjoin,  the  other  may  retort  by 
injunction,  and  thus  the  parties  be  without  remedy;  being 
liable  to  a  process  for  contempt  in  one,  if  they  dare  to  proceed 
in  the  other.  ...  It  follows,  therefore,  that  the  district 
court  had  no  supervisory  power  over  the  state  court,  either  by 
injunction  or  the  more  summary  method  pursued  in  this  case, 
unless  it  has  been  conferred  by  the  bankrupt  act.  .  .  . 
Instead  of  drawing  the  decision  of  the  case  into  the  district 
court,  the  act  sends  the  assignee  in  bankruptcy  to  the  state 
court,  where  the  suit  is  pending,  and  admits  its  power  to 
decide  the  cause.  .  .  .  An  attempt  to  enforce  the  decree 
set  forth  in  tlie  rejoinder  would  probably  have  met  with  resist- 
ance, and  resulted  in  a  collision  of  jurisdictions  much  to  be 
deprecated." 

The  rule  laid  down  in  this  case  has  been  followed  in  very 
many  cases  in  the  courts  of  the  United  States,  as  well  as  in 
the  state  courts.  Wallace  v.  McConnell^  13  Peters,  146; 
Campbell  v.  Emerson^  2  McLean,  Z(i\'  Smith  v.  M^Iver^  9 
Wheat.,  532,  535;  Gaylord  v.  R.  Ji.  Co.,  6  Bissell,  286,  290, 
293;  Union  Trust  Co.  v.  R.  R.  Co.,  id.,  197;  Williams  v. 
Benedict,  8  How.,  107;  Wiswall  v.  Sampson,  14  How.,  62; 
Peale  v.  Phipps,  id.,  368;  Pulliam  v.  Osborne,  17  How.,  471, 
475-6;  Orion  v.  Smith,  18  How.,  263;  Hagan  v.  Lxicas,  10 
Peters,  400;  Taylor  v.  Carryl,  20  How.,  583;  Freeman  v. 
Howe,  24  How.,  450;  Taylor  v.  The  Royal  Saxon,  1  "Wall.  Jr., 
0.  C.  R.,  311;  Withers  v.  Denmead,  22  Md.,  135,  145;  Brown 
V.  Wallace,  4  G.  &  J.,  497;  Brooks  v.  Delaplaine,  1  Md.  Ch. 
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Dec,  351.  In  the  last  case,  the  learned  chancellor  says:  "  The 
rule  established  by  that  case  [referring  to  the  case  of  Brown 
V.  Wallace^  supra^y  both  by  the  reasoning  and  the  judgment 
of  the  chancellor,  and  by  the  court  of  appeals,  is  this:  that 
where  two  courts  have  concurrent  jurisdiction  over  the  same 
subject  matter,  the  court  in  which  the  suit  is  first  commenced 
is  entitled  to  retain  it.  This  rule  would  seem  to  be  vital  to 
the  harmonious  movement  of  courts  whose  powers  may  be 
exerted  within  the  same  spheres  and  on  the  same  subjects  and 
persons.  .  .  .  The  only  course  of  safety,  therefore,  is,  when 
one  court,  having  jurisdiction  over  the  subject,  has  possession 
of  the  case,  for  all  others,  with  merely  coordinate  powers,,  to 
abstain  from  any  interference.  Any  other  rule  will  unavoid- 
ably lead  to  perpetual  collision,  and  be  productive  of  the  most 
calamitous  results."  The  doctrine  of  the  above  cases  was 
recognized  by  this  court  in  Wood  v.  Lake^  13  Wis.,  84-94. 
Chief  Justice  Dixon,  in  his  opinion  in  that  case,  says:  "It 
would  be  irrational  and  absurd  to  say  that  the  court  which  had 
first  acquired  jurisdiction  should  arrest  its  proceedings  be- 
cause the  court  of  another  government,  having  concurrent 
jurisdiction  over  the  same  subject  matter  and  parties,  had 
subsequently  attempted  to  take  jurisdiction  of  the  case;  and 
particularly  would  this  be  so  when  the  court  which  had  first 
attained  jurisdiction  is  clothed  with  ample  power,  and  would, 
if  asked,  give  to  the  plaintiffs  in  the  second  action  the  relief 
to  which  they  might  be  entitled." 

These  authorities  are  a  complete  answer  to  the  claim  that 
the  respondent,  and  those  under  whom  he  claims,  are  barred 
from  disputing  the  validity  of  the  mortgage  by  reason  of  the 
proceedings  and  judgment  in  the  action  to  foreclose  the  same 
by  the  trustee.  The  plaintiffs  in  the  creditor's  action  did  not 
appear  in  the  foreclosure  action;  the  process  was  not  person- 
ally served  upon  any  of  them;  they  waived  nothing,  therefore, 
by  coming  into  that  court  and  submitting  their  rights  to  its 
judgment;  and  it  does  not  appear  from  the  evidence  that  they 
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ever  had  in  fact  any  knowledge  of  the  pendency  of  such  action. 
In  snch  case,  in  the  forcible  language  of  Chief  Justice  Dixon, 
"  it  would  be  irrational  ^^  to  hold  that  the  proceedings  in  the 
subsequent  foreclosure  action,  in  which  they  might  possibly 
have  contested  the  validity  of  the  mortgage  had  they  had 
knowledge  of  the  pendency  of  such  action,  should  render  ab- 
solutely void  and  ineffectual  the  judgment  which,  after  a 
struggle  for  years,  they  had  succeeded  in  obtaining  in  the 
action  commenced  by  them  long  before  such  foreclosure  suit 
was  commenced,  and  by  the  commencement  and  prosecution 
of  which  they  had  fully  notified  the  parties  who  were  bene- 
ficially interested  in  such  mortgage  that  they  denied  its  validity 
as  to  them,  and  sought  the  judgment  of  the  court  declaring  it 
invalid  and  void.  • 

Suppose,  in  this  case,  the  creditors  had  appeared  in  the 
foreclosure  action,  and  had  set  up  as  an  answer  these  proceed- 
ings in  the  circuit  court  of  the  United  States,  and  asked  the 
court  to  render  a  judgment  in  such  foreclosure  action  saving 
the  right  to  them  to  contest  the  validity  of  the  mortgage  as 
to  them  in  the  action  then  pending  in  the  United  States  circuit 
court,  and  the  circuit  court  of  Rock  county  had  refused  to 
render  a  judgment  according  to  such  request,  and  had  ren- 
dered a  judgment  such  as  was  rendered  in  such  foreclosure 
action,  and  this  court  should  be  of  the  opinion  that  such 
judgment  would,  in  the  absence  of  the  fact  that  a  former  suit 
was  pending  involving  the  validity  of  the  mortgage  as  to  such 
creditors,  be  conclusive  upon  them  that  it  was  not  fraudulent 
and  void:  then  we  would  have  the  case  of  two  judgments  in 
two  courts,  both  having  jurisdiction  of  the  subject  matter,  and 
both  deciding  the  same  questions  in  issue,  and  deciding  them 
adversely  to  each  other.  In  such  case,  according  to  all  the 
decisions  above  cited,  the  maxim,  Qui  prior  eat  tempore^  potior 
est  jure^  must  govern,  and  the  judgment  in  the  action  first 
commenced  must  prevail.  Any  other  rule  would  lead  to  col- 
lisions between  courts,  which  would  be  likely  to  defeat  the 
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ends  of  Jnstice,  and  bring  the  coarts  of  different  sovereignties 
into  unseemly  conflict  with  each  other. 

The  claim  on  the  part  of  the  learned  counsel  for  the  appel- 
lant, that  the  reservation  of  the  rights  of  the  trustee  in  the 
judgment  in  the  creditor's  action  rendered  such  judgment  a 
mere  nullity  so  far  as  the  trust  estate  was  concerned,  cannot 
be  sustained.  We  think  it  very  clear  that  such  reservation 
was  intended  to  protect,  and  only  protected,  such  rights  as  the 
trustee  had,  if  any,  in  the  property,  which  he  did  not  hold  for 
the  benefit  of  the  cestui  que  trust.  Any  other  construction  of 
the  judgment  would  render  it  a  mere  piece  of  waste  paper. 
Under  the  reservation  in  such  judgment,  any  interest  or  title 
Mead  had  in  the  premises,  which  was  not  held  by  him  in  trust 
for  the  parties  to  that  action,  was  not  and  could  not  be  affected 
thereby,  and  he  and  his  grantees  would  not  be  barred  by  such 
judgment  from  setting  up  such  title  against  the  purchasers 
under  such  judgment;  but  such  judgment  was  an  effectual  bar 
against  Mead's  right  to  hold  such  property  for  the  mere  use 
and  benefit  of  the  cestui  que  trust.  As  to  her  the  court  had 
the  right  to  adjudge,  and  did  adjudge,  that  she  could  take 
nothing  as  against  the  creditors  under  such  deed  to  Mead. 
After  such  judgment  Mead  could  no  longer  hold  the  property 
for  the  cestui  qice  trust.  |Ie  could  not  hold  it  in  'his  own 
right,  and  he  must  therefore  hold  it  for  the  benefit  of  those 
persons  to  whom  it  was  adjudged  to  belong,  unless  he  could 
show  that  he  held  it  by  some  other  title  than  that  given  to  him 
by  his  trust  deed. 

The  view  we  have  taken  of  this  case  renders  it  unnecessary 
to  discuss  very  many  of  the  questions  which  were  raised  upon 
the  argument,  and  discussed  with  great  ability  by  the  learned 
counsel  for  the  respective  parties. 

Having  come  to  the  conclusion  that  the  judgment  of  the 
United  States  circuit  court,  and  the  sale  thereunder,  divested 
Smith,  the  mortgagor  and  grantor  of  the  trust  estate,  as  well 
as  Ann  M.  C.  Smith,  the  cestui  que  trusty  of  all  interest  in  the 
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lands  in  controversy,  as  against  the  respondent;  that  the 
respondent  was  not  estopped  from  setting  up  the  invalidity 
of  the  mortgage  in  trust  by  reason  of  the  foreclosure  judg- 
ment and  sale  in  the  circuit  conii;  of  Rock  county;  and  that 
the  appellant  has  not  shown. himself  entitled  to  be  protected 
against  the  claim  of  the  respondent  as  a  hona  fide  purchaser 
for  a  valuable  consideration  without  notice  —  it  is  clear  that  the 
appellant  is  not  entitled  to  the  relief  demanded  by  him  in 
this  action,  beyond  that  relief  granted  to  him  by  the  judg- 
ment of  the  court  below.  Such  judgment  must  therefore  be 
affirmed. 
By  the  Court. — Judgment  affirmed. 

Ryan,  C.  J.,  and  Obton,  J.,  dissented. 

A  motion  by  the  appellant  for  a  rehearing  was  denied,  and 
the  following  opinion  filed,  February  3,  1880. 

Taylor,  J.  The  learned  counsel  for  the  appellant  moves 
for  a  rehearing  in  this  case,  mainly  upon  the  ground  that 
this  court  erred  in  not  reversing  that  part  of  the  judgment  of 
the  circuit  court  which  adjudges  "  that  the  plaintiff  was  not 
the  owner  of  the  land  under  the  mill-race;  nor  of  the  roadway 
along  the  race;  nor  of  the  dam  mentioned  in  the  complaint; 
nor  of  that  portion  of  lot  2  in  block  forty  (40),  and  of  lot  25 
mentioned  in  said  judgment,  on  which  the  dam  rests  and 
abuts." 

It  is  insisted  by  appellant's  counsel  that  this  finding  is  in- 
consistent with  another  finding  of  the  circuit  court,  to  wit: 
"  That  the  plaintiff  was  the  owner  and  in  possession  of  the 
undivided  three-fourths  of  said  lot  25,  and  of  lot  2,  block  40, 
except  the  parts  of  the  same  on  which  the  dam  now  rests  and 
abuts." 

He  argues  that  the  two  findings  cannot  stand  together,  for 
the  reason  that  the  same  evidence  which  shows  that  the 
plaintiff  is  the  owner  of  the  three-fourths  of  lot  25,  and  lot  2, 
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block  40,  not  covered  by  the  daln,  shows  with  equal  clearness 
that  he  is  the  owner  of  the  parts  under  the  dam. 

So  far  as  the  plaintiff  shows  anj  title  to  lot  25,  such  title 
IS  founded  upon  a  tax  deed  issued  by  the  city  of  Janesville,  by 
which  the  city  conveyed  said  lot  25  to  one  Marrietta  F.  Ford, 
bearing  date  July  31,  1865,  and  recorded  in  the  office  of  the 
register  of  deeds  for  Rock  county,  on  the  third  day  of  March, 
1870. 

It  will  be  found  by  an  examination  of  the  findings  of  the 
learned  circuit  judge,  that  as  to  those  lots  and  parts  of  lots, 
the  title  to  which  he  found  to  be  in  the  plaintiff,  he  also 
found  that  the  plaintiff  was  in  the  actual  possession  thereof 
at  the  time  this  action  was  commenced;  and  as  to  those  parts 
of  such  lots,  the  title  to  which  he  found  was  not  in  the  plaint- 
iff, he  found  that  the  plaintiff  was  not  in  the  actual  possession 
thereof  at  that  time.  After  a  careful  consideration  of  the 
evidence  upon  this  latter  question,  we  think  the  circuit  judge 
was  clearly  justified  in  finding  a  want  of  actual  possession  of 
that  part  of  lot  25  and  lot;  2,  block  40,  upon  which  the  dam 
rested.  Without  examining  the  mass  of  testimony  in  the 
case,  it  will  be  sufficient,  perhaps,  to  show  that  the  learned 
circuit  judge  was  justified  in  finding  that  the  plaintiff  was 
not  in  the  actual  possession  of  the  dam  and  the  land  under  the 
same,  before  and  at  the  time  of  the  commencement  of  this 
action,  to  refer  to  the  bill  filed  by  Mead  as  trustee  of  A. 
M.  C.  Smith,  in  1874,  signed  by  the  counsel  for  the  present 
plaintiff  and  the  husband  of  the  cesttii  qite  trust  of  Mead,  in 
which  it  is  alleged  that  said  Mead,  as  to  the  undivided  three- 
fourths  thereof,  had  enjoyed  the  quiet  and  peaceable  posses- 
sion of  said  lands,  dam  and  water-power  for  ten  years  and 
upwards,  and  that  the  said  A.  M.  C.  Smith  was  the  owner  and 
in  possession  of  the  remaining  undivided  one-fourth  part,  and 
had  been  for  the  same  length  of  time. 

The  evidence  in  the  case  clearly  shows  that  neither  the 
grantee  in  said  tax  deed  nor  the  plaintiff  under  her  had  any 


Digitized  by  LjOOQiC 


AUGUST  TEEM,  1879.  161 

Smith  YB.  Ford. 

actnal,  exclusive  possession  of  the  dam  or  the  lands  under  the 
same,  up  to  the  time  of  the  commencement  of  this  action  in 
1875.  And,  under  the  repeated  decisions  of  this  court,  the 
grantee  in  a  tax  deed  loses  all  title  under  such  deed  when  the 
possession  of  the  premises  conveyed  remains  in  the  occupa- 
tion of  any  person  other  than  the  grantee  or  those  claiming 
under  him  for  three  years  after  the  date  of  such  tax  deed, 
under  the  general  law;  and  under  the  charter  of  the  city  of 
Janesville  such  grantee  would  lose  all  claim  to  the  lands  so 
possessed  after  the  expiration  of  one  year  from  the  date  of  the 
record.  Edgerton  v.  Birdj  6  Wis.,  527;  Fdikner  v.  Dorman^ 
7  Wis.,  388;  Knox  v.  Cleveland^  13  Wis.,  245;  Pariah  v. 
Eager  J  15  Wis.,  532;  Sprecherv.  Wakeley^  11  Wis.,  432;  id., 
442;  Lewis  v.  Disher,  32  Wis.,  604.  Where  the  possession  is 
disputed  during  the  three  years  after  recording  the  deed,  the 
tax  claimant  loses  his  title  unless  he  brings  his  action  within 
the  time  limited.    Jones  v.  Collins^  16  Wis.,  594. 

These  decisions  were  all  made  under  theB.  S.  of  1849,  ch.  16, 
sec.  123.  But  it  will  be  seen  that  section  21,  subch.  VII  of  ch. 
474,  P.  &  L.  Laws  of  1866,  being  the  city  charter  of  Janesville, 
is  the  same  as  section  123,  ch.  16,  R  S.  1849,  limiting  the  period 
to  one  year  instead  of  three,  and  adding  the  word  ^^  assess- 
ments '*  after  the  word  "  taxes."  This  latter  section  having 
been  passed  after  repeated  decisions  of  this  court  holding 
that  it  was,  in  the  language  of  the  court  in  the  case  of  Ealk- 
ner  v.  Dorman,  "  a  two-edged  sword,  cutting  both  ways,  and 
operated  in  favor  of  the  possessor,  to  bar  the  title  of  which- 
ever party  was  under  the  necessity  of  resorting  to  legal  pro- 
ceedings to  obtain  actual  possession  within  the  thi*ee  years 
nexjt  after  recording  the  tax  deed,"  must  receive  the  same  in- 
terpretation given  to  said  section  123,  ch.  16,  R  S.  1849.  If, 
therefore,  any  person  remained  in  the  actual  possession  of  the 
land  deeded  by  the  city  of  Janesville  for  taxes,  for  more  than 
one  year  after  the  recording  of  the  tax  deed,  other  than  the 
grantee  in  ^ch  deed,  or  some  one  claiming  under  him,  the 
Vol.  XLVIII.-11 
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title  of  such  grantee  fails,  and  he  can  maintain  no  action 
thereafter  to  recover  the  lands  so  possessed. 

Nor  do  we  think  that  under  this  rule  the  circuit  judge  was 
necessarily  inconsistent  in  his  findings.  If  the  proof  showed 
that  the  plaintifi^  took  actual  possession  of  that  part  of  lot  25 
not  covered  by  the  dam,  within  one  year  after  the  recording 
of  his  deed,  then,  as  to  that  part  of  the  lot,  his  title  became 
perfect.  If  the  grantee  in  a  tax  deed  covering  eighty  acres 
gets  peaceable  possession  of  forty  acres  thereof  within  the  time 
limited,  and  holds  such  possession  until  after  the  expiration  of 
such  time,  there  does  not  appear  to  be  any  good  reason  why 
his  title  to  such  forty  acres  should  not  be  considered  perfected, 
although  the  other  forty  acres  may  have  been  occupied  by 
another  party,  adversely  to  his  title,  during  the  whole  period 
of  such  limitation.  In  such  case  the  result  must  be  that  the 
title  is  perfected  in  the  tax-title  grantee,  as  to  the  one  forty 
acres,  and  avoided  as  to  the  other.  So  in  the  case  at  bar.  If 
that  part  of  lot  25  upon  which  the  dam  did  not  rest,  was  taken 
possession  of  within  the  year  after  the  recording  of  his  tax 
deed  by  the  plaintiff,  as  to  that  part  his  title  is  perfect;  and  if 
that  part  of  the  lot  covered  by  the  dam  was  not  taken  posses- 
sion of,  and  was  in  fact  in  the  possession  of  others  holding  ad- 
versely to  his  tax  title,  and  remained  so  until  the  expiration  of 
the  year,  then  as  to  that  part  of  the  lot  the  tax-claimant's  title 
failed.  Wilson  v.  Ilenry,  35  Wis.,  241;  Pepper  v.  O^Dowd, 
39  Wis.,  538;  ColeTuan  v.  Eldred,  44  Wis.,  210. 

Without  dis6ussing  the  question  whether  lot  25  necessarily 
extended  to  the  center  of  the  river,  and  therefore  the  half  of 
the  dam  was  situated  thereon,  we  are  of  the  opinion  that  the 
plaintiff,  by  virtue  of  his  tax  deed,  established  no  title  to  that 
part  of  the  lot  upon  which  the  dam  rested,  though  the  lot 
did  extend  to  the  center  of  the  river. 

For  the  same  reasons  above  stated,  the  tax  deed  of  the  lands 
under  the  raceway  conveyed  no  title  to  the  grantee  named 
therein.    They  were  all  recorded  more  than  one  year  previous 
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to  tlie  commencement  of  this  action,  and  tlie  evidence  shows 
that  the  raceway  was  occupied  by  persons  claiming  in  hostility 
to  such  tax  deeds  from  the  date  of  the  recording  thereof  down 
to  the  commencement  of  this  action. 

Without  determining  the  point,  we  think  it  probable  that 
the  learned  circuit  judge  was  right  in  holding  that  the  lands 
under  the  raceway  constructed  for  the  benefit  of  all  the  owners 
of  lots  along  which  it  ran,  could  not  be  assessed  and  taxed  sep- 
arately from  the  lots  it  was  intended  to  benefit  and  did  in  fact 
benefit.  The  case  of  Sjpetuley  v.  Valentine^  34  Wis.,  154, 
goes  very  far  in  support  of  the  opinion  of  the  circuit  judge. 
The  race  and  roadway  having  been  constructed  for  the  sole 
purpose  of  accommodating  the  lots  abutting  thereon,  it  is 
probable  that  all  those  who  purchased  the  adjoining  lots  with 
the  right  to  draw  water  from  such  race,  would  take  title  to  the 
lands  under  the  race  and  roadway  opposite  their  respective 
lots.  See  FeUibo7ie  v.  IlamiUon^  40  Wis.,  402.  It  is,  how- 
ever, nnnecessary  to  decide  that  question  in  this  case.  It  is 
sufficient,  to  defeat  the  plaintiff's  title  under  his  tax  deed,  that 
the  possession  of  the  same  remained  in  persons  holding  hos- 
tile to  his  tax  title  claim  for  more  than  one  year  after  the 
same  were  recorded. 

The  plaintiff  showed  title  to  the  undivided  three-fourths  of 
lot  two  (2),  block  forty  (40).  This  lot  lies  on  the  east  side  of 
the  river,  and  at  the  east  end  of  the  dam.  The  court  below, 
without  questioning  the  theory  of  the  law  in  this  state,  that  a 
lot  bounded  by  a  navigable  stream  takes  to  the  center  or 
thread  of  the  river  opposite,  and  that  a  conveyance  of  such 
lot  by  the  owner  thereof,  in  the  absence  of  evidence  showing 
that  the  contrary  was  intended,  will  carry  the  title  to  the  cen- 
ter of  such  stream,  held  that  the  plaintiff,  under  his  title  to 
lot  2,  of  said  block,  did  not  take  any  part  of  the  dam  or  the 
lands  under  the  same. 

The  original  owners  of  lot  2,  block  40,  having  title  to  the 
center  of  the  river  opposite  thereto,  it  was  competent  for  them 
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to  separate  the  title  and  ownership  of  th^t  part  thereof  lying 
under  the  stream  from  that  lying  upon  the  bank;  and  if  the 
title  was  so  separated  by  the  act  of  tlie  owner,  before  his 
conveyance  to  the  person  under  whom  the  plaintift*  now  claims 
title,  then  the  subsequent  conveyance  of  said  lot  2  by  general 
description  would  not  convey  the  title  to  that  part  of  it  which 
had  been  separated  therefrom,  and  upon  which  the  dam  in 
fact  rested.  It  is  argued  with  great  force  and  ability  by  the 
learned  counsel  for  the  respondent,  that  the  evidence  clearly 
established  the  fact  tliat  the  dam  and  the  lands  upon  which  the 
same  rests  and  abuts,  were  treated  as  entirely  separated  from 
lot  25  at  the  one  end,  and  lot  2  at.  the  other  end  thereof;  and 
that  in  the  conveyance  of  these  lots,  after  the  erection  of  said 
dam,  there  never  was  any  intention  to  convey  any  part  of  the 
dam  or  the  land  upon  which  the  same  rested.  The  court  be- 
low found,  in  substance,  that  the  parts  of  the  lots  upon  which 
the  dam  rested,  had  been  separated  from  the  parts  of  said  lots 
outside  of  the  bed  of  the  river;  and  that  the  conveyance  of 
lot  2,  block  40,  long  after  the  erection  of  said  dam,  by  its 
general  description,  did  not  convey  the  title  to  the  laud,  under 
the  law,  or  any  part  thereof. 

We  are  inclined  to  hold  that  the  evidence  justifies  this  find- 
ing. It  appears  that  the  owners  of  lot  2,  block  40,  and  .the 
lands  adjoining  the  river  on  the  west  side  thereof,  where  the 
dam  is  now  situated,  obtained  from  the  state  a  right  to  con- 
struct a  dam  across  the  river  at  that  point  for  hydraulic  pur- 
poses, and  to  sell  and  lease  the  right  to  use  the  water  from 
such  dam.  Without  this  grant  from  the  state,  the  owners  of 
said  lands,  though  owning  the  soil  under  the  river,  had  no 
power  to  construct  a  dam  thereon. 

Acting  under  this  authority  from  the  state,  a  dam  was  built 
across  the  river  as  early  as  1846,  and  has  been  maintained 
there  from  that  time  to  the  present.  The  owners  of  the  dam, 
previous  to  the  date  of  the  conveyance  of  said  lot  2  under 
which  the  present  plaintiff  claims,  had  sold  and  leased  the 
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right  to  use  the  water  from  said  eam  in  large  quantities,  and 
for  large  sums  of  money  paid  therefor;  in  which  conveyances 
the  grantees,  their  heirs  and  assigns,  boand  themselves  to  con- 
tribnte  to  the  maintenance  of  said  dam  in  the  future,  in  pro- 
portion to  the  number  of  square  inches  purchased  by  them 
respectively.  This  covenant  has  been  construed  to  mean  that 
the  amount  to  be  contributed  by  each  should  be  in  the  propor- 
tion as  the  number  of  square  inches  purchased  is  to  the  whole 
number  of  square  inches  which  the  dam  furnished.  These 
leases  and  conveyances  gave  to  the  grantees  and  lessees,  their 
heirs  and  assigns,  the  right  to  maintain  said  dam  across  the 
river  where  the  same  was  located;  and  no  subsequent  convey- 
ance by  the  original  owners  of  the  dam  itself,  or  of  the  lots 
at  the  end  thereof,  could  take  away  such  right.  If,  in  the  ex- 
ercise of  the  right  given  by  the  law  authorizing  the  construc- 
tion of  the  dam,  the  owners  thereof  had  sold  all  the  water 
which  the  dam  afforded,  with  covenants  on  the  part  of  their 
grantees,  their  heirs  and  assigns,  to  keep  up  and  maintain  the 
same,  it  seems  to  us  that  if  the  original  owners  had  retained 
the  title  to  the  lots  on  either  side  of  the  river  at  the  ends  of 
the  dam,  they  would  have  had  no  title  left  to  the  dam  itself  or 
the  lands  upon  which  it  rested,  but  that  such  title  and  right 
would  have  passed  to  their  grantees,  who  had  covenanted  to 
keep  the  same  in  repair  and  who  would  be  the  only  persons 
interested  in  its  future  maintenance.  Such  owners  having 
sold  the  dam  itself,  and  the  perpetual  right  to  maintain  and 
use  the  same,  the  title  to  the  land  upon  which  the  same  rested 
passed  to  their  grantees. 

This  seems  to  have  been  the  view  taken  of  it  by  the  owners 
of  the  dam,  as  the  evidence  clearly  shows  that  they  have  gone 
on  selling  and  leasing  the  right  to  use  the  water  from  the  dam 
long  after  the  title  to  this  lot  2,  block  40,  had  passed  from 
their  ownership.  And  it  would  seem  from  the  evidence  that 
this  must  have  been  done  with  the  knowledge  and  acquiescence 
of  the  plaintiff  after  he  acquired  the  title  to  the  lot  under 
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which  he  now  claims  to  own  the  east  half  of  the  dam,  or  the 
lands  under  the  same. 

It  seems  clear  to  us  that,  when  the  original  owners  had 
conveyed  all  the  water  afforded  by  the  dam,  and  had  relieved 
themselves  from  maintaining  the  same  by  covenants  requiring 
the  grantees  to  maintain  it,  such  grantees  would  own  the  same 
as  tenants  in  common,  each  owning  such  proportion  as  his 
quantity  of  water  bore  to  the  whole  quantity  afforded  by  the 
dam.  Certainly,  after  such  conveyances,  the  owners  of  the 
water  would  have  the  power  to  remove  the  old  dam  if  they 
saw  fit,  and  construct  a  new  and  better  one  for  their  use.  The 
right  granted  to  the  original  owners  to  build  and  maintain  a 
dam  across  the  river  at  that  place  would  have  passed  from  the 
original  owners  to  their  grantees.  And  under  such  grant  from 
the  state  no  further  right  would  remain  in  them  to  build  or 
maintain  a  dam  at  that  place.  If  the  dam  itself  and  the  per- 
petual right  to  maintain  the  same  passed  to  the  grantee  of 
the  original  owners,  then  it  seems  to  us  that  the  original  own- 
ers' title  to  the  land  under  the  dam  would  pass  also,  under  the 
well  established  rule  of  law  that  a  deed  conveying  a  house, 
unless  it  be  clearly  made  to  appear  that  it  was  intended  that 
tlie  house  should  be  removed  by  the  grantee,  would  convey 
the  lands  upon  which  the  house  was  situated.  Angell  on 
Water-Courses,  §§  155,  155  a,  156,  157,  157  a/  3  Washburn 
on  Real  Property,  389  and  side  p.  623,  and  cases  cited;  Blain 
V.  Charribera^  1  S.  &  R.,  169;  Bacon  v,  Bowdoin,  22  Pick., 
401;  Whitney  v.  Olney,  3  Mason,  280;  Forbu%h  v.  Lombard, 
13  Met.,  109;  Morton  v.  Moore,  15  Gray,  573;  Owen  v. 
Field,  102  Mass.,  102;  Hapgood  v.  Brown,  102  Mass.,  453; 
Prescott  V.  White,  21  Pick.,  341;  Moulton  v.  Trafton,  64 
Me.,  222. 

We  do  not  kno.w,  from  the  evidence  in  this  case,  that  the 
owners  of  the  dam  have  granted*  or  leased  all  the  water  which 
the  dam  affords,  and  we  take  it  for  granted  that  they  have 
not.     We  have  stated  what  we  think  would  be  the  condition 


Digitized  by  LjOOQiC 


AUGUST  TERM,  1879.  167 

Smith  vs.  Ford. 

of  things  if  snch  had  been  the  fact,  for  the  purpose  of  show- 
ing the  e£Eect  which  the  granting  of  a  portion  of  the  water 
afforded  by  the  dam  mast  have  upon  the  title  to  the  lands 
under  the  same,  ancl  the  right  to  maintain  it,  for  the  purpose 
of  showing  that  it  was  not  the  intent  of  the  owners  in  granting 
lot  2,  block  40,  to  convey  the  land  under  the  dam  or  any  part 
thereof. 

We  think  the  grants  of  water  from  the  dam,  with  covenants 
compelling  the  grantees  to  maintain  the  same,  without  grant- 
ing in  tferms  any  interest  in  the  lots  at  the  end  of  the  dam,  is 
strong  evidence  showing  the  intention  of  the  owners  to  sepa- 
rate the  ownership  of  the  dam  itself,  and  the  power  created 
thereby,  from  the  mere  ownership  of  the  lots  at  the  ends 
thereof;  and  this  is  strengthened  by  other  acts  of  the  owners 
of  lot  2,  indicating  such  intention.  In  the  several  conveyances 
of  said  lot  it  is  evident,  from  the  value  placed  thereon,  that 
there  was  no  intention  of  vesting  in  the  grantees  of  snch  lot 
any  title  or  interest  in  the  dam  or  water-power.  While  the 
dam  and  water-power  is  valued  by  the  original  owners  at 
several  hundred  thousand  dollars,  this  lot  is  valued,  at  the 
very  highest,  at  $4,000  or  $5,000,  and  was  in  fact  bargained 
away  by  Coultou,  under  whom  the  present  plaintiff  claims,  in 
1861,  for  less  than  $400.  It  would  seem  that  Coulton,  when  he 
owned  it  in  1861,  could  not  have  considered  that,  as  a  part  of  it, 
he  owned  half  of  the  dam  and  water-power.  Without  review- 
ing in  detail  the  evidence  tending  to  establish  the  fact  that 
the  title  to  the  east  half  of  the  dam  and  the  bed  of  the  stream 
under  the  same  did  not  pass  to  the  grantee  of  lot  2,  block  40, 
we  think  the  evidence  very  clearly  shows  that  it  was  not  the 
intention  of  the  original  grantors  that  snch  title  should  pass 
by  such  deed,  and  that  the  grantee  of  such  original  owners,  and 
his  grantees,  understood,  when  such  conveyances  were  made 
to  them,  that  there  was  no  such  intention.  The  building  of 
t'^o  dam  under  the  authority  of  the  state  and  selling  the  right 
to  use  the  water  tberefrom,  with  covenants  on  the  part  of  the 
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grantees,  their  heirs  and  assigns,  to  maintain  such  dam  for- 
ever thereafter,  without  conveying  to  them  any  interest  in  lot 
2,  block  40,  or  lot  25,  at  either  end  of  the  dam,  is  evidence 
that  the  dam  and  land  upon  which  the  same  rested,  and  the 
water-power  thereby  created,  were  treated  by  all  parties  as  a 
piece  of  property  separated  from  the  lots  at  the  end  thereof. 
The  judgment  of  the  circuit  court  finding  that  the  plaintiff 
was  not  the  owner  of  the  land  under  the  east  end  of  the  dam 
was  right,  and  was  properly  afiirmed. 

We  do  not  find  anything  in  the  argument  of  the  learned 
counsel  for  the  appellant  on  his  motion  for  a  rehearing,  which 
shakes  our  confidence  in  the  correctness  of  our  former  opinion 
upon  the  main  question  in  the  case,  and  shall  not,  therefore, 
attempt  any  further  argument  in  its  support 

j5y  the  Court.  —  The  motion  for  a  rehearing  is  denied,  with 
$25  costs. 


48    168 
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101  4SI  Company. 

148    iaa| 
106  I0g|  August  16, 1879— February  3, 1880. 

Railboads:  Trespass  to  Land.    (1)  Res  adjudieata,  (2)  Rule  of  damages 

for  lands  taken  for  road,  by  trespass. 
Special  Verdict.    (3)  Abuse  of  right  to  such  verdict. 

1.  \i\Bres  adjudieata  in  this  case  (43  Wis.,  183),  that  plaintiff  is  entitled  to 

recoyer  all  the  damages  he  had  sustained  np  to  the  commenoement  of  the 
action,  from  defendant's  trespass  in  constructing,  maintaining  and  oper- 
ating its  railroad  on  his  land  in  a  public  street  (only  six  inches  in  width 
of  the  track  being  upon  said  land),  and  that  the  fact  that  a  part  of  the 
road  was  at  the  same  time  constructed  and  operated  upon  adjoining 
lands  not  owned  by  the  plaintiff,  cannot  be  considered  for  the  purpose  of 
lessening  the  damages. 

2.  Under  the  constitution  and  laws  of  this  state,  where  lands  are  taken  iat 

the  purpose  of  building  and  operating  a  railroad  thereupon,  the  **  just 
compensation  "  which  the  railroad  company  is  required  to  pay,  includes 
**  the  value  of  the  lands  actually  taken,  and  the  damages  sustained  by 
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the  owner  by  reason  of  the  taking  thereof  "  for  such  purpose;  and  the 
fact  that  the  yalue  of  the  owner *8  other  lands,  adjoining  those  taken, 
and  used  in  connection  xrith  them,  would  be  diminished  by  the  proximity 
of  the  road,  if  it  were  built  dose  to  but  not  upon  his  land,  cannot  be 
considered  for  the  purpose  of  lessening  the  damages;  and  an  equally 
liberal  rule  in  favor  ol  the  land-owner  applies  in  case  of  a  trespass  by  an 
illegid  taking  for  the  aasne  purpose. 
3.  The  court  below  having  improperly  permitted  questions  to  be  propounded 
to  the  jury  (for  special  verdict)  by  which  tiiey  were  required  to  state,  not 
only  the  gross  amount  of  plaintiff's  damages,  but  the  several  items  com- 
posing it,  and  having  twice  sent  them  out  to  reconsider  their  verdict  in 
consequence  of  InoonsisteQcies  in  the  answers,  and  the  jury  having  made 
successive  material  changes  in  their  assessments  with  no  apparent  reason 
except  to  make  the  general  and  special  assessments  consistent,  this  court 
holds  that  there  was  an  abuse  of  the  statutory  right  to  a  special  verdict, 
and  reveises  the  judgment  on  that  ground. 

APPEAL  from  the  Circuit  Court  for  Brown  County. 

Plaintiff  is  the  owner  of  certain  lots  in  the  city  of  Fort 
Howard,  on  which  are  located  his  dwelling  and  brewery,  and 
whose  easterly  front  is  on  Pearl  street.  In  November,  1862, 
defendant  built  a  railroad  track  along  Pearl  street;  and  oppo 
site  plaintiff's  close,  without  his  consent,  it  so  located  its  track 
that  a  part  thereof  six  inches  in  breadth  (as  the  complaint 
alleges)  is  west  of  the  middle  of  the  street,  and  so  upon  land 
the  fee  of  which  is  in  the  plaintiff;  and  from  that  time  down 
to  the  commencement  of  this  action  in  September,  1874,  it  had 
continuously  run  its  locomotives  and  cars  over  said  track;  and 
no  proceedings  had  been  had  to  condemn  the  land.  This  action 
was  for  damages  for  the  trespass. 

On  a  former  trial,  plaintiff  recovered  a  judgment  for  $5,425; 
but,  on  defendant's  appeal*,  this  court  reversed  the  judgment 
and  awarded  a  new  trial.    See  43  Wis.,  183-197. 

On  the  second  trial,  the  court,  at  plaintiff 's  request,  in- 
structed the  jury  substantially  as  follows: 

2.  That  at  the  time  of  the  construction  of  the  road  plaintiff 
had  a » vested  private  right  of  free  access  to  and  egress 
from  his  said  lots  and  the  buildings  thereon,  over  and  along: 
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Pearl  street  in  front  of  the  lots,  "  as  the  same  was  and  would 
have  continued  to  be  according  to  the  mode  of  its  original  use 
and  appropriation  bj  the  public.^' 

3.  That  this  was  a  right  of  property  which  could  not  be 
materially  impaired  or  destroyed  without  plaintiff's  consent, 
except  upon  payment  to  him  of  due  compensation;  and  there- 
fore, if  defendant's  road  changed  the  mode  of  the  original  use 
of  the  highway,  or  if  it  was  thereby  appropriated  by  the  pub- 
lic to  new  vehicles  and  methods  of  transportation,  so  as  mate- 
rially to  impair  plaintiff 's  said  right,  he  was  entitled  to  recover 
such  damages  as  would  compensate  him  for  the  injury. 

4.  That  the  measure  of  these  damages  was  the  difference  be- 
tween the  annual  value  of  plaintiff's  premises  with  the  railroad 
constructed  and  operated  as  it  was,  and  what  such  annual  value 
would  have  been  had  not  the  railroad  been  on  said  street  dur- 
ing that  time;  and  that  in  determining  such  diminution  in 
the  annual  value,  they  might  consider  the  manner  in  which 
the  road  was  built  along  said  street  in  front  of  said  premises, 
the  manner  in  which  and  the  extent  to  which  it  was  used  and 
occupied  at  that  place  by  defendant's  cars  and  locomotives, 
the  situation  of  the  premises  in  reference  to  that  portion 
of  tlie  road,  and  the  effect  which  defendant's  occupation 
and  use  of  that  portion  of  the  road  had  upon  the  i*easonable 
use  and  enjoyment  of  the  premises  and. of  the  improvements 
thereon. 

6.  That  if  defendant's  said  right  of  property  was  materially 
impaired,  they  must  allow  him  the  damages  resulting  there- 
from from  the  date  of  the  building  of  the  road  in  front  of  his 
premises  until  the  commencement  of  the  action. 

6.  That  they  might  consider  the  purposes  for  which  the 
premises  were  used,  whether  for  the  business  or  the  residence 
of  plaintiff  and  his  family,  and  the  extent  to  which  the  con- 
struction and  operation  of  the  railroad,  by  impairing  plaintiff's 
right  of  property  in  the  street,  interfered  with  the  use  ^nd  en- 
joyment of  the  premises;  but  that  they  were  to  consider  the 
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bneiness  transacted  by  the  plaintiff  on  the  premises  only  for 
£he  purpose  of  determining  the  annual  rental  valae. 

7.  That  if  the  running  of  defendant's  cars  and  locomotives 
on  the  street  in  front  of  plaintiff 's  premises  created  smoke 
and  cast  it  on  the  premises,  so  as  materially  to  impair  the  rea- 
sonable use  and  enjoyment  thereof,  they  might  allow  plaintiff 
reasonable  compensatory  damages  therefor.     ^'The  damages 

*you  find,  if  any,  on  this  ground,  must  be  the  actual  damages, 
and  you  must  say  what  tlie  plaintiff  ought  to  have  in  money, 
and  what  the  defendant  ought  to  pay,  if  anything,  in  view  of 
the  discomfort  or  annoyance  to  which  the  plaintiff  has  been 
subjected  by  such  smoke  during  the  period  between  the  con- 
struction of  this  railroad  in  front  of  his  premises  and  the  com- 
mencement of  this  action,  avoiding  all  speculative  and  fanciful 
annoyances  as  grounds  of  damages.  If  you  find  that  any  dam- 
ages were  sustained  by  the  plaintiff  from  these  causes,  you 
may  include  it  in  your  estimate  of  the  depreciation  of  the  an- 
nual value  of  the  premises  under  other  instructions." 

8.  That  in  assessing  the  damages,  if  any,  however,  they  must 
be  careful  not  to  include  any  item  more  than  once,  and  must 
give  plaintiff  actual  compensation  for  his  injury,  but  no  more. 

9.  That  in  no  event  must  the  damages  exceed  the  sum  which 
would  be  obtained  by  determining  the  difference  between  the 
annual  rental  value  of  the  property  with  the  railroad  con- 
structed and  operated  as  it  was,  and  what  that  value  would 
have  been  if  there  had  been  no  railroad  on  Pearl  street  during 
that  time. 

10.  That  plaintiff  had  a  right  to  put  any  lawful  improve- 
ments on  tlie  property  after  the  railroad  was  built  on  his  land 
in  the  street;  and  that,  if  any  such  improvements  were  made, 

,  they  were  to  be  considered  in  determining  the  subsequent 
rental  value  of  the  premises. 

11.  That  if  the  construction  and  operation  of  defendant's 
road  in  front  of  plaintiff's  premises  had  depreciated  their  an- 
nual value,  the  jury  could  not  "apportion  the  damages  for 
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these  injuries  according  to  the  width  of  the  strip  actually 
taken  and  occupied,  but  must  award  damages  to  compensate 
plaintiff  for  the  whole  amount  of  injuries  sustained." 

12-14.  That  if  the  plaintiff  enjoyed  any  peculiar  benefits 
from  the  railroad  being  on  this  street,  such  benefits  must  be 
deducted  from  his  damages;  but  that  benefits  common  to  the 
whole  community  were  not  to  be  considered. 

15.  That  the  damages  allowed  to  plaintiff  must  not  in  anjf 
case  exceed  the  market  value  of  his  premises  when  the  rail- 
road was  constructed. 

17.  That  no  remote  or  speculative  damages  could  be  allowed 
in  the  action,  but  only  such  as  were  the  natural  and  proximate 
effect  of  defendant's  acts. 

"  19.  The  testimony  shows  that  the  effect  upon  the  plaint- 
iff's property  rights,  as  hereinbefore  defined,  would  have  been 
the  same  whether  the  railroad  actually  encroached  upon  the 
western  side  of  the  street  or  not.  You  will  therefore  assess 
the  damages,  if  any  you  find,  according  to  the  foregoing  in- 
structions, however  you  may  find  upon  the  question  of  en- 
croachment, which  you  will  determine  as  a  separate  question. 
That  is  to  say,  if  you  find  the  plaintiff  has  been  injured  in  his 
property  right,  under  the  foregoing  instructions,  you  will  de- 
termine the  damages  for  such  injury  upon  the  principles  here- 
inbefore stated,  whatever  you  may  think  as  to  whether  the 
railroad  is  upon  the  western  side  of  the  center  of  the  street 
You  will  then  determine  whether  the  railroad,  or  any  portion 
of  it,  is  on  the  western  side  of  the  center  of  the  street;  and, 
if  so,  how  much." 

At  defendant's  request,  the  court  instructed  the  jury  that 
plaintiff  could  not  "  recover  anything  on  account  of  the  de- 
preciation of  the  rental  value  of  the  property  caused  by  dan-  • 
ger  thereto  from  fire  from  defendant's  railway." 

Of  its  own  motion  the  court  also  gave  the  following  in- 
structions: 

"Much  has  been  said  in  the  argument  of  this  case  upon  the 
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subject  of  remote  and  fanciful  injuries  and  speculative  dam- 
ages, and  reference  was  had  specially  to  testimony  offered  on 
the  part  of  the  plaintiff  tending  to  show  that  horses  were  lia- 
ble to  be  frightened  by  passing  trains,  and  the  plaintiff's 
buildings  were  in  danger  from  fire  from  the  locomotives. 
Now,  even  if  you  should  find  that  any  such  inconveniences  or 
dangers  were  occasioned  by  the  construction  and  operation  of 
the  railroad,  they  cannot  of  themselves  form  a  basis  for  the 
assessment  of  damages.  By  this  I  mean  that  you  cannot 
allow  any  sum  of  money  as  damages  for  the  injury  from  fire, 
nor  any  sum  as  damages  for  the  liability  of  horses 
being  frightened  by  passing  trains,  nor  any  sum  for  any  other 
inconvenience  or  annoyance  which  might  or  might  not  hap- 
pen, these  being  remote  or  contingent  injuries,  for  which  the 
law  does  not  allow  damages  to  be  assessed.  They  are  only  to 
be  considered  for  the  purpose  of  determining  whether  or  not 
the  annual  rental  value  of  the  plaintiff's  property  on  Pearl 
street  was  diminished  in  consequence  of  the  defendant's  rail- 
road being  operated  as  it  was,  in  front  of  the  plaintiff's  prem- 
ises. .  .  .  "Whatsoever  of  these  hazards  and  dangers  you 
may  find  to  have  caused  a  depreciation  in  the  rental  value  of 
the  plaintiff's  property,  if  you  do  so  find,  his  loss  is  the  same. 
If,  in  consequence  of  its  exposure  to  these  remote  injuries, 
the  value  of  the  use  and  enjoyment  of  the  property  has  been 
diminished  to  any  extent,  then  such  decrease  in  value  meas- 
ures the  actual  loss  to  the  owner.  It  matters  not  which  of  the 
dangers  and  inconveniences,  if  you  find  they  were  occasioned 
by  the  railroad,  caused  the  depreciation,  whether  exposure 
to  fire,  inconvenience  from  trains,  or  danger  to  persons  and 
property,  or  whether  any  or  all  of  these  depreciated  the  rental 
value.  The  real  question  is,  whether,  in  consequence  of  the 
railroad  where  it  is,  and  operated  where  it  was,  the  rental 
value  of  the  property  was  really  diminished,  and,  if  it  was, 
how  much." 
For  the  purposes  of  a  special  verdict,  the  court  submitted 
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to  the  jury  certain  questions  proposed  by  the  plaintiflF,  others 
proposed  by  the  defendant,  and  others  drafted  by  the  presid- 
ing judge  himself.  These,  with  the  answers  first  given 
thereto,  were  as  follows: 

I.  Questions  proposed  by  the  plaintiff: 

1.  What,  if  any,  was  the  total  amount  of  damages  suffered 
by  the  plaintiff,  between  November  10,  1862,  and  September 
20, 1873,  on  account  of  the  construction  and  operation  of  the 
railroad  in  front  of  the  plaintiff's  premises,  in  getting  out  ice? 
[Ans.  $200.] 

2.  What  was  the  depreciation  in  the  value  per  year  of 
plaintiff's  premises  for  the  purposes  of  the  wholesale  business 
of  a  brewery,  from  the  construction  and  operation  of  defend- 
ant's railroad  from  November  10,  1862,  to  September  20, 
1873,  except  as  to  injuries  in  getting  out  ice?    [Ans.  None.] 

3.  What  was  the  depreciation  in  value  per  y^r  of  the 
plaintiff's  premises  for  the  purposes  of  his  retail  business, 
from  the  same  causes,  for  the  same  period,  exclusive  of  any 
increased  cost  in  getting  out  ice?  [Ans.  $156  per  year;  total, 
$1,694.33.] 

4.  What  was  the  depreciation  of  the  value  per  year  of  the 
plaintiff's  premises  as  a  residence  for  himself  and  family, 
under  the  instructions,  for  the  same  time?  [Ans.  $25  per 
annum;  total,  $271.62.] 

5.  What  was  the  total  amount  of  damages  to  the  plaintiff 
by  reason  of  the  construction  and  operation  of  the  defendant's 
railroad,  under  the  instructions  given  you?  [Ans.  $3,090, 
composed  of  items  Nos.  1,  3,  4,  and  third  question  asked  by 
court] 

6.  Do  the  ends  of  the  railroad  track  project  west  of  the 
center  of  Pearl  street,  upon  the  plaintiff's  premises?  If  so, 
how  much?    [Ans.  Yes.    Average,  four  inches.] 

7.  Did  the  edges  of  the  cars  of  the  defendant's  railroad, 
from  November  10, 1862,  to  September  20,  1873,  project  over 
the  center  of  the  street  in  passing  in  front  of  the  plaintiff's 
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premises?    If  so,  how  mucli?     [Ans.    Yes.    Average,   ten 
inches.] 

IL  Questions  proposed  by  the  defendant: 

1.  If,  you  find  that  defendant's  railway,  as  maintained  and 
operated  prior  to  the  commencemetit  of  this  action,  has  caused 
any  depreciation  in  the  annual  rental  value  of  plaintiffs  prem- 
ises, how  much  of  such  depreciation  do  you  find  was  caused 
by  the  frightening  of  *  horses,  and  by  preventing  people  from 
coming  with  teams  to  plaintiffs  brewery  to  purchase  beer  or 
sell  barley  on  account  of  the  liability  of  horses  to  be  frightened 
by  the  cars  or  engines  on  defendant's  railway?  [Ans.  Nothing 
for  frightening  horses;  only  the  depreciation  on  retail  busi- 
ness as  answered  in  plaintiffs  question  No.  3.]  And  how 
much  of  such  depreciation  do  you  find  was  caused  by  the 
casting  of  smoke  upon  or  over  the  plaintiffs  premises?  [Ans. 
Nothing.^  And  how  much  by  the  delay  of  plaintiff's  men 
and  teams  in  getting  ice  from  the  river?  [Ans.  Amount  is  as 
answered  in  plaintiffs  question  No.  1.]  And  how  much  by 
the  increased  danger  to  plaintiffs  premises  from  fire?  [Ans. 
Nothing.]  And  how  much  was  attributable  to  the  obstruc- 
tion caused  by  the  railway  to  the  plaintiff,  his  family,  servants 
and  teams,  in  going  to  and  from  his  premises,  exclusive  of  any 
interference  in  getting  out  ice?  [Ans.  Tlie  same  as  answered 
in  plaintiffs  question  No.  4.] 

2.  Did  the  maintenance  and  operation  of  defendant's  rail- 
way in  front  of  plaintiffs  premises  depreciate  the  annual 
rental  value  of  the  plaintiffs  premises  prior  to  the  commence- 
ment of  this  action;  and  if  so,  on  what  grounds  or  for  what 
causes  do  you  find  that  such  depreciation  resulted?  [Ans. 
Yes.  Caused  by  the  cars  being  left  on  the  track  opposite  the 
plaintiff's  premises,  and  the  general  operation  of  the  defend- 
ant's railroad.] 

3.  Did  the  defendant's  railway,  as  the  same  was  maintained 
and  operated  prior  to  the  commencement  of  this  action,  cause 
any  depreciation  in  the  annual  rental  value  of  the  plaintiff's 
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premises  for  the  purpose  of  manufacturing  and  selling  beer, 
except  by  reason  of  frightening  horses  and  causing  delay  in 
getting  ice  from  the  yiver?  [Ans.  No,  except  the  plaintiffs 
retail  business.] 

4.  From  the  time  of  the  construction  of  the  railway  to  the 
commencement  of  this  action,  what  was  the  diflference,  if  any, 
between  the  annual  rental  value  of  the  plaintiffs  premises, 
with  the  railroad  as  it  was,  and  operated  as  it  was,  and  what 
the  annual  rental  value  of  his  premises  would  have  been  if 
the  railway  had  been  located  and  operated  on  Pearl  street,  but 
wholly  east  of  the  center  line  of  Pearl  street,  opposite  the 
plaintiffs  premises?    [Ans.  None.] 

5.  Would  the  injury  to  the  annual  rental  value  of  the  plaint- 
iffs premises,  prior  to  the  commencement  of  this  action,  have 
been  any  less  if  the  defendant's  railway  had  been  situated  on 
Pearl  street,  but  wholly  east  of  the  center  line  of  Pearl  street; 
and  if  so,  how  much  less?    [Ans.  None.] 

6.  Did  the  ties  of  the  defendant's  railway,  prior  to  the  com- 
mencement of  this  action,  extend  west  of  the  center  line  of 
Pearl  street  in  front  of  the  plaintiff's  premises;  and  if  so,  how 
much?  [Ans.  Tli3  same  as  is  answered  in  plaintiff's  question 
No.  6.] 

7.  Has  the  defendant  been  in  the  possession  of  the  same 
ground  upon  which  its  railway  is  now  located  and  operated, 
since  the  time  the  railway  was  constructed!    [Ans.  Yes.] 

8.  Did  the  plaintiff  manufacture  and  sell  more  beer  after 
the  construction  of  the  railway  than  before?    [Ans.  Yes.] 

9.  From  the  time  of  the  construction  of  the  defendant's 
railway  to  the  commencement  of  this  action,  what  was  the  dif- 
ference, if  any,  between  the  annual  value  of  the  use  of  the 
plaintiff's  premises  to  him,  with  the  railroad  as  it  was  and 
operated  as  it  was,  and  what  the  annual  value  of  the  use  of  the 
same  to  him  would  have  been  if  the  railroad  had  been  located 
and  operated  in  Pearl  street  but  wholly  east  of  the  center  line 
thereof?     [Ans.  No  difference.] 
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IIL  Questions  drafted  by  the  circuit  judge: 

1.  If  in  your  answer  to  the  8th  of  the  defendant's  questions, 
you  should  find  that  the  plainti^  manufactured  and  sold  more 
beer  after  the  constructicm  of  the  railway  than  before,  state 
what  causes  produced  such  increase  of  his  business,  and  state 
particularly  whether  or  not  such  increase  was  occasioned  by 
the  benefits  of  the  railroad  to  the  community  in  general,  or  by 
the  location  and  operation  of  the  railroad  through  Pearl  street 
in  front  of  the  plaintiffs  premises.  If  from  either  of  these, 
which  of  them?    [Ans.  Yes.  By  increase  of  population.] 

2.  If  you  find  that  the  plaintiff  made  and  sold  more  beer 
after  the  construction  of  the  railroad  than  before,  state 
whether  such  increase  of  his  business  was  greater' or  less  than 
it  would  have  been  if  the  railroad  had  not  been  located  and 
operated  upon  Pearl  street?    [Ans.  Less.] 

3.  If  you  find  that  the  annual  rental  value  of  the  plaintiff's 
premises  described  in  the  complaint  was  actually  depreciated 
in  consequence  of  the  construction  and  operation  of  the  de- 
fendant's railroad  through  Pearl  street,  in  front  of  said  prem- 
ises, what  do  you  find  to  have  been  the  difference  in  amount 
between  said  rental  value,  with  the  railroad  where  it  was  and 
operated  as  it  was,  and  what  the  rental  value  of  said  premises. 
would  have  been  from  the  10th  day  of  November,  1862,  until 
the  20th  day  of  September,  1873,  had  not  the  railroad  been 
located  and  operated  through  Pearl  street? 

[Ans.  5100  dollars,  less 

2010  in  plaintiff's  questions  Nos.  2,  3,  4w 


$3090.] 
The  other  facts  in  regard  to  the  verdict  are  sufficiently 
stated^  in  the  opinion. 

The  court  refused  to  set  aside  the  verdixjt,  and  rendered  judg- 
ment thereon  in  plaintiff's  favor  for  $3,251.96  damages,  with 
costs;  and  defendant  appealed  from  the  judgment. 

William  EugeVj  with  whom  was  Geo,  B,  Smithy  for  the 
Vol.  XLVm.  — 12 
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appellant,  as  to  the  rule  of  damages,  argued  substantially  as 
follows: 

If  the  railway  encroached  so,  that  an  action  of  trespass  would 
lie,  the  measure  of  damages  was  the  natural  and  proximate 
injury  caused  by  the  maintenance  and  operation  of  the  railway 
on  plaintiff  ^8  land.  But  the  question  of  encroachment  was 
ignored  in  plaintiffs  proofs  as  to  damages;  the  instructions 
admitted  that  the  damages  sought  to  be  recovered  were  not 
attributable  to  the  trespass;  and  the  jury  were  directed  to 
assess  the  damages  without  respect  to  it  It  was  maintained 
that  plaintiff  had  property  rights  extending  beyond  his  land; 
and,  to  show,  a  violation  of  these  rights,  and  injury  resulting 
therefrom,  testimony  was  received  as  to  the  manner  of  con- 
structing, maintaining  and  operating  the  railway  in  the  street 
at  large,  and  how,  by  physically  obstructing  travel,  and  by 
frightening  horses,  it  prevented  people  from  coming  into  the 
street  to  do  business,  and  delayed  plaintiff  in  drawing  ice 
across  the  street,  beyond  the  limits  of  his  land.  From  the 
rulings  receiving  this  testimony,  the  charge  relating  to  plaint- 
iff's, private  rights  in  the  street,  the  instructions  as  to  the 
grounds  and  measure  of  damages,  and  the  questions  submitted 
for  special  verdict,  in  respect  to  damages,  the  jury  must  have 
inferred  that  plaintiff  had  a  private  legal  right  to  go  and 
come,  personally  or  by  his  agents  or  servants,  through  all 
parts  of  the  street,  without  obstruction  or  delay;  that  he  also 
had  a  legal  right  to  such  benefits  as  would  accrue  to  him  from 
public  travel  on  the  street;  and  that  whatever  obstructed  such 
travel  so  as  to  affect  its  volume  and  the  incidental  benefits 
flowing  from  it,  was  in  violation  of  plaintiffs  property  rights 
in  the  street  at  large.  But  in  fact  plaintift^'s  right  to  go  through 
the  street  beyond  the  limits  of  his  own  land  is  a  mere  public 
right,  possessed  by  him  in  common  with  all  other  citizens,  and 
not  in  any  way  incident  to  the  ownership  of  property  on  the 
street.  Concede  that  he  had  a  private  right,  such  as  a  stranger 
has  not,  to  pass  over  that  part  of  the  street  of  which  he  owned 
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the  fee;  concede  also  that,  as  against  his  grantor^  he  had  a 
right,  by  virtue  of  his  deed,  to  pass  as  far  as  the  limits  of  the 
land  dedicated  bj  his  grantor  for  a  street:  this  is  the  limit  of 
the  rights  in  the  street  which  he  can  claim  under  his  deed. 
All  other  rights  he  must  get  as  one  of  the  public,  through  the 
dedication  made  to  the  public.  E.  S.,  sec.  2263.  The  public 
may  abandon  the  right  thus  acquired,  by  vacating  the  street 
or  any  portion  of  it;  and  if  this  be  done,  the  title  of  the 
party  making  the  dedication,  or  of  his  grantees,  becomes 
again  a  fee  simple  divested  of  all  servitudes  or  easements. 
Washb.  E.  &  S.,  2d  ed.,  214;  Kimball  v.  Kenosha,  4  Wis., 
321.  The  decisions  in  Hegar  v.  liaihoay  Co.,  26  "Wis.,  624, 
and  Hohart  v.  Milwaukee  Oity  IL  11.  Co.,  27  id.,  194,  201-2, 
are  in  accord  with  this  view.  The  opinion  of  this  court  on 
the  former  appeal  in  the  present  case  also  shows  that  the 
court  regarded  the  private  rights  of  plaintiff  as  confined  to 
his  land,  and  the  trespass  upon  his  land  as  his  only  ground  of 
complaint.  See  also  Dillon  on  M.  C,  sec  527  and  note  3,  sec 
556;  Davidson  v.  Railroad,  3  Cush.,  105-6;  Propt'ietors,  etc., 
V.  Railroad  Corp.,  10  id.,  388-92;  B.  <&.  W.  Railroad  Corp. 
V.  Old  Colony  Railroad  Corp.,  12  id.,  606-9;  People  v.  Kerr, 
27  K  r.,  188;  Kellinger  v.  Railroad  Co.,  50  id.,  206.  The 
value  of  private  property  in  general  is  mofe  dependent  upon 
the  exercise  of  public  rights  by  the  public  than  upon  the  exer- 
cise of  such  rights  by  the  owner  of  the  property;  but  it  has 
never  been  held  that  the  oflfer  of  inducements  by  which  the 
public  are  influenced  to  refrain  from  the  exercise  of  the  public 
rights,  constitutes  a  violation  of  any  private  right  incident  to 
the  property,  or  gives  the  owner  any  right  to  compensation. 
If  this  were  a  good  ground  of  action,  plaintiff  would  likewise 
have  an  action  for  the  establishment  of  rival  breweries,  or  for 
the  discontinuance  of  the  ferry  which  the  evidence  shows  to 
have  existed  near  him,  and  for  the  establishment  of  a  free 
bridge  which  drew  away  travel  from  Pearl  street  Proprietors^ 
etc.,  V.  Railroad  Corp.,  and  B.  <&  W.  Railroad  Corp.  v.  O.  C. 
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Railroad  Corp.^  supra;  Hatch  v.  Railroad  Co.^  25  Yt,  58-68; 
Richardson  v.  Railroad  Co.^  id.,  472-6;  Lansing  v.  Smithy  8 
Cow.,  146-51,  157-8;  PaUen  v.  Railway  Co.,  33  Pa.  St.,  426. 
2.  It  is  settled  in  this  state  that  injuries  resulting  from  noise, 
danger  of  fire,  the  frightening  of  horses,  etc.,  causing  loss  of 
patronage  in  business,  are  not  grounds  for  the  assessment  of 
damages.  Snyder  v.  Railroad  Co.,  25  Wis.,  60;  Hutchinson 
V.  Railway  Co.,  37  id.,  610-11;  S.  C,  41  id.,  541,  555.  The 
rule  thus  settled  here  is  the  general  rule  upon  the  subject. 
Preslrey  v.  Railway  Co.,  1^3  Mass.,  1,  6-7;  Walker  v.  Rail- 
way Co.,  id.,  14, 15;  Proprietors,  etc.,  v.  Railway  Co.,  and  B. 
cfe  W,  Railroad  Corp.  v.  O.  C.  Railroad  Corp.,  supra;  Stadler 
V.Milwaukee,  34  Wis.,  98;  and  the  other  authorities  cited 
supra. 

For  the  respondent,  there  was  a  brief  by  Hastings  c&  Greene, 
and  oral  argument  by  Mr.  Hastvngs: 

The  damages  do  not  depend  on  the  width  of  the  strip  of 
plaintiffs  premises  which  defendant  occupied,  but  must  be 
measured  by  the  direct  and  proximate  injury  caused  to  his 
property  rights  by  the  operation  of  the  road  in  front  of  his 
premises.  It  is  not  true  that,  had  the  road  been  wholly  on 
the  eastern  side  of  the  street,  there  would  have  been  no  lia- 
bility. When  the*  power  of  eminent  domain  is  exercised  for  a 
public  use,  but  under  the  control  and  for  the  emolument  of  a 
private  corporation,  such  corporation  is  liable  for  all  the  direct 
and  proximate  consequences  to  private  property,  whether  it 
physically  occupies  the  property  or  not.  The  test  is.  Has 
there  been  such  an  injury  to  property  rights  as  would  be 
actionable  at  common  law  if  the  injury  had  been  inflicted  by 
an  individual  without  legislative  authority?  Alexander  v. 
Milwaukee,  16.  Wis.,  248,  255-58 ;  Hobart  v.  Railroad  Co., 
27  id.,  198;  Arimond  v.  Canal  Co.,  31  id.,  317,  335;  Dela- 
plaine  ^.  Railway'  Cx>.^  42*  id.,  214;  Eaton  v.  Railroad  Co., 
51  N.  H.,  504,  511*-12;  Tinsman  v.  Railroad  Co.,  2  Dutch., 
148;  Fletcher  v..  Railroad  Co.,  25  Wend.,  462;  Mahon  v. 
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Railroad  Co,^  Hill  &  Den.,  156;  Rohinson  v.  Railroad  Co,^ 
27  Barb.,  512;  Grand  Rapids^  etc.,  Co.  v.  JarviSj  30  Mich., 
308;  Cincinnati,  etc..  Railway  Co.  v.  Cummins ville,  14  Ohio 
St.,  523;  E.,  L.  &  B.  S.  Railroad  Co.  v.  Comhs,  10  Bush, 
382  (19  Am.  R,  67);  Protzmxin  v.  Railroad  Co.,  9  Ind.,  467; 
E.  i&  C.  Railroad  Co.  v.  Dick,  id.,  433;  Purnpelly  v^  Canal 
Co.,  13  Wall.,  166;  McCaHhy  v.  Board  of  Works,  L.  R,  7  C. 
P.,  508;  S.  C,  L.  R,  8  C.  P.,  191;  8.  C,  L.  R,  7  H.  of  L., 
243;  E.  &  W.  Ind.  Bocks  and  B.  J.  Railway  Co.  v.  Gattke, 
3  Eng.  L.  &  E.,  59;  Regina  v.  Railway  Co.,  2  Ad.  &  EL,  N. 
S.,  347;  Cooley's  Con.  Lim.,  556,  note  2;  Redfield  on  R  W., 
2d  ed.,  175;  Wood  on  Nuisances,  §§  751-2.  Even  if  the  con- 
stitution does  not  protect  the  land  owner  against  consequential 
injuries  where  his  land  is  not  taken  into  the  possession  of  the 
company,  yet  legislative  authority  to  inflict  such  injury  is  not 
embraced  in  a  statutory  permission  to  build  a  railroad  through 
a  street.  The  company  will  remain  liable  for  such  injuries 
unless  expressly  exempted  by  the  statute  from  such  liability. 
Fletcher  v.  Railway  Co.,  Mahon  v.  Railway  Co.,  Robinson  v. 
RaUioay  Co.,  and  Delaplaine  v.  Railway  Co.,  sujyi'a;  Chajp- 
man  v.  Railroad  Co.,  33  Wis.,  629;  64  Barb.,  55;  Wood  on 
Nuis.,  §  750.  But  even  if  it  were  true  that  defendant  would 
not  have  been  liable  at  all  if  the  road  had  not  encroached  at 
all  upon  plaintiff's  lots,  still  the  cases  are  uniform  in  holding 
that  when  a  railroad  is  built  upon  the  soil  of  an  adjoining 
owner,  in  ti  highway,  such  owner  can  recover  compensation 
for  the  whole  injury  resulting  from  the  operation  of  the  road 
to  his  easement  in  the  street  and  to  his  adjoining  premises  — 
such  premises,  whether  in  or  outside  of  the  street,  being  con- 
sidered one  tract,  and  the  right  to  have  the  highway  continue 
according  to  the  mode  and  for  the  uses  of  its  original  appro- 
priation being  a  right  of  property  annexed  to  his  premises, 
and  "as  much  property  as  the  lot  itself."  Cox  v.  Railroad 
Co.,  48  Ind.,  178;  /.•  B.  <&  W.  Railway  Co.  v.  Hartley,  67 
ni.,  439;  Mix  v.  Railway  Co.,  id.,  319;  CityofFekin  v.  Bre- 
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retoriy  id.,  477;  St.  Louis^  etc..  Railway  Co.  v.  Cappa^  id.,  607; 
E.y  L.  (&  B.  8.  Railroad  Co.  v.  Comhs^  supra;  Harrington  v. 
Railroad  Co.,  17  Minn.,  215;  18  id.,  260;  S.  P.  Railroad  Co. 
V.  Reedy  41  Cal.,  256;  Williams  v.  Railroad  Co.,  16  N.  Y., 
110;  MaJion  v.  Railroad  Co.,  24  id.,  658;  Ford  ^.  Railroad 
Co.,  14  Wis.,  609;  Hohart  v.  Railway  Co.,  Chapman  v.  Rail- 
road Co.,  and  Delaplaine  v.  Railway  Co.,  supra;  Cooley's 
Con.  Lim.,  446-9.  In  all  these  cases  the  compensation  allowed 
included  the  injury  from  the  operation  of  the  road,  and  not 
merely  the  increased  injury  from  the  proximity  caused  hy  the 
taking.  The  only  case  which  limits  the  recovery  to  such  in- 
creased injury  is  Walker  v.  Railway  Co.,  103  Mass.,  10,  15. 
Two  things  are  to  be  observed  of  this  case:  (1)  It  was  a  statu- 
tory proceeding  to  acquire  the  title.  The  taking  was  lawful. 
(2)  It  is  based  on  the  doctrine,  "  no  physical  appropriation,  no 
damages,"  which  is  unsound.  *  16  Wis.,  248;  31  id.,  317-335; 
42  id.,  214.  Every  decision  of  this  court  prescribing  the  rule 
of  damages  for  consequential  injuries  is  wrong,  if  the  doctrine 
of  this  Massachusetts  case  is  right;  for  in  every  case  the  road 
might  have  been  run  near  the  premises,  without  touching 
them,  so  as  to  produce  some  injury.  33  Wis.,  629;  Field  on 
Dam.,  668. 

The  appellant's  counsel  in  reply: 

Kecognizing  the  fact  that  the  common  law  was  otherwise, 
Massachusetts  and  some  other  states,  as  well  as  England,  have 
enacted  statutes  providing  for  compensation  when  lands  are 
injuriously  affected  by  a  railway  without  actual  encroachment. 
Under  such  statutes,  the  certain,  direct  and  natural  damage 
resulting  from  the  mere  proximity  of  the  railway  may  be 
recovered;  for  the  franchise  is  taken  subject  to  this  condition. 
But  at  common  law  damages  so  resulting  from  lawful  acts 
have  never  been  deemed  actionable.  Cooley's  Con.  Lim., 
541-3;  Sedgwick  on  Con.  and  Stat.  Law,  519-23;  Potter's 
Dwarris,  393;  1  Eedfield  on  R  W.,  294,  pi.  1,  2,  and  note  4; 
Pierce  on  Am.  Railway  Law,  171,  198;  Dillon  on  M.  C,  sees. 
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556-7,  576-7;  Wood  on  Nnis.,  §§  753-7;  Carson  v.  R.  R.  Co., 
35  Cal.,  325;  Stadler  v.  Milwaukee,  34  Wis.,  98;  Whittieer 
V.  Railway  Co.,  38  Me.,  26;  Boothby  v.  R.  R.  Co.,  51  id.,  320; 
Richardson  v.  Railroad  Co.,  25  Vt.,  465, 476;  Hatch  v.  Rail- 
road Co.,  id.,  40,  58,  68;  JUT.  Y.  (&  E.  Rail/road  Co.  v.  Young, 
33  Pa.  St.,  175;  Patten  v.  Railway  Co.,  id.,  426;  Stevens  v. 
Railway  Co.,  5  Yroom,  549-53.  2.  Where  land  is  taken  and 
occupied  by  the  railroad  company,  the  common-law  rule  of 
damages  is,  the  value  of  the  use  of  the  portion  occupied,  and 
the  certain,  direct  and  proximate  injury  to  the  use  of  the  resi- 
due by  reason  of  the  occupation  of  such  part.  The  statutory 
rule  is  conformable.  The  language  of  such  statutes  in  general 
is,  the  value  of  the  land  taken,  and  the  damage  sustained  by 
the  owner  hy  reason  of  the  taking  thereof.  Laws  of  1872, 
sec  16;  Robhins  v.  Railroad  Co.,  6  Wis.,  642;  Hutchinson 
V.  Railway  Co.,  37  id.,  609-11;  S.  C,  41  id.,  541.  Suppose 
that  plaintiff  had  owned  a  hotel-stand  which,  prior  to  the  con- 
struction of  the  railway,  was  located  at  a  terminal  point  or  sta- 
tion on  a  much  traveled  thoroughfare;  and  that,  in  constructing 
a  railway,  a  small  fraction  had  been  taken  from  one  corner  of 
the  rear  of  the  premises.  The  value  of  the  property  might 
not  be  appreciably  affected  by  the  taking  of  such  small  portion 
of  land,  and  yet  the  property  as  a  hotel-stand  might  be  utterly 
destroyed  by  the  change  worked  by  such  railroad  in  the  modes 
of  travel.  In  such  a  case,  could  it  be  maintained  that  a 
recovery  could  be  had  of  the  whole  amount  of  damage  to  the 
plaintiff  resulting  from  the  railroad,  because  a  fraction  of  his 
land  was  taken?  It  has  never  been  so  ruled.  The  fact  that  it 
is  sometimes  difficult  to  determine  the  amount  of  direct  and 
natural  damages  resulting  to  plaintiff  from  the  trespass  on  his 
land  (as  distinguished  from  the  losses  resulting  from  other 
causes,  which  are  not  actionable),  is  no  reason  why  the  attempt 
should  not  be  made.  Hohart  v.  Railway  Co.,  27  Wis.,  200. 
It  is  not  so  difficult  in  the  present  case  as  in  many  of  the  cases, 
to  determine  the  extent  to  which  plaintiff's  private  rights  have 
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been  violated,  and  to  assess  the  damages  therefor.  Janasen  v. 
Lammers^  29  Wis.,  91-2;  Thomas  v.  Kenyon^  1  Daly,  132; 
Partenheimer  v.  Van  Order,  20  Barb.,  479;  Rogers  v.  Ins. 
Go.^  1  Story,  603;  Russell  v.  Tomlinson,  2  Conn.,  206; 
2  Waterman  on  Trespass,  292;  Angell  on  W.  C,  140  c,  and 
note  4. 
The  following  opinion  was  fileid  September  2,  1879. 

Taylok,  J.  This  case  comes  before  this  court  a  second 
time  upon  appeal  by  the  defendant;  and,  by  consulting  the 
arguments  of  counsel  on  the  former  appeal,  and  the  decision 
of  the  court,  it  will  be  seen  that  the  same  questions  as  to  the 
rule  of  damages  applicable  to  the  case  were  discussed  upon 
the  former  appeal  that  were  discussed  upon  this.  So  far,  there- 
fore, as  the  decision  in  the  former  appeal  settled  any  question 
as  to  the  extent  of  damages  which  the  plaintiff  may  recover  in 
this  action,  it  is  res  adjudicata  in  this  case. 

xPn  the  former  appeal  it  appears  that  the  learned  circuit 
Judge  charged  the  jury,  among  other  things,  "  that  the  jury 
could  not  apportion  the  damages  for  these  injuries  according 
to  the  width  of  the  strip  actually  taken  and  occupied  by  the 
railroad,  but  must  award  damages  to  compensate  the  plaintiff 
for  the  whole  amount  of  injury  sustained;"  and  that  the 
court  refused  to  give  the  jury  the  following  instruction: 
"  Plaintiff  can  recover  only  such  amount  of  damages  as  he  has 
sustained  by  reason  of  the  operation  of  defendant's  road  on 
that  portion  of  the  street  lying  west  of  the  center  line  and  in 
front  of  his  premises.  The  company  had  a  right  to  use  and 
operate  their  railway  on  the  eastern  side  of  the  street." 

This  court  held  that  such  instruction  given  was  a  proper 
instruction  as  to  the  rule  of  damages,  and  that  the  instruction 
requested  by  the  defendant  was  properly  refused.  In  com- 
menting upon  this  question  of  damages.  Justice  Cole,  who 
delivered  the  opinion  of  the  court,  says: 

"  In  constructing  its  track  upon  the  plaintiff's  land  without 
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his  consent,  and  without  making  compensation,  the  company 
was  clearly  a  wrongdoer,  and  is  liable  for  all  the  certain,  di- 
rect and  natural  damages  resulting  to  the  plaintiff  from  its 
unlawful  act.  The  damages  recoverable  in  tlie  action  are,  of 
course,  for  past  injury  to  the  freehold  and  possession;  that 
is,  the  pecuniary  loss  which  the  trespass  had  caused  the  plaint- 
iff in  the  use  and  enjoyment  of  his  property  when  the  suit 
was  commenced.  Laying  out  of  view  collateral  questions,  for 
the  purpose  of  this  case  it  seems  to  be  sufficiently  accurate  to 
say,  that  the  measure  of  damages  would  be  the  difference  be- 
tween the  annual  rental  value  of  the  premises  with  the  rail- 
road track  wliere  it  was,  and  the  road  operated  as  it  was,  and 
what  the  rental  value  of  the  premises  would  have  been  had 
not  the  road  been  upon  his  land. 

"The  counsel  for  the  company  argued  that  the  plaintiff 
should  recover  such  damages  only  as  resulted  from  the  six-inch 
road-bed  encroachment  upon  his  premises;  such  damages  as 
the  plaintiff  sustained  by  reason  of  the  operation  of  the  road 
on  that  portion  of  the  street  lying  west  of  the  center  line  there- 
of and  in  front  of  his  premises.  If  by  this  it  is  meant  that 
the  plaintiff  could  recover  only  a  fractional  part  of  the  dam- 
ages which  the  construction  and  operation  of  the  road  worked 
to  his  premises,  a  bare  statement  of  the  proposition  is  sufficient 
to  show  its  unsoundness.  A  railroad  is  an  entire  thing,  audit 
is  impossible  for  any  human  intelligence  to  separate  the  loss 
or  injury  which  its  operation  causes,  apportioning  so  much  to 
one  portion  and  so  much  to  another.  But  we  suppose  the 
plaintiff  was  entitled  to  recover  all  the  loss  which  he  had  sus- 
tained by  reason  of  the  trespass  of  the  company,  and  in  con- 
sequence of  the  road  being  operated  on  his  land,  according  to 
the  rule  above  stated."  • 

This  clearly  settles  the  question  for  this  case,  that  the  plaint- 
iff is  entitled  to  recover  all  the  damages  he  has  sustained  by 
reason  of  the  trespass  of  the  company  and  in  consequence  of 
the  road  being  operated  on  his  land,  and  that  the  court  or  jury 
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cannot  take  into  consideration,  for  the  purpose  of  lessening 
such  damages,  the  fact  that  a  part  of  the  road  was  at  the  same 
time  operated  npon  adjoining  lands  not  owned  by  the 
plaintiff. 

No  new  authorities  have  been  cited  upon  this  point  on  the 
present  argument,  and  but  one  has  been  found  by  the  court 
bearing  directly  upon  the  question.  In  the  case  of  Kuche- 
man  v.  Railway  Co,^  46  Iowa,  366-377,  two  of  the  judges 
concur  in  holding  to  the  doctrine  contended  for  by  the  appel- 
lant in  this  case.  Justice  Beck  dissented  from  this  opinion 
of  the  two  judges,  and  the  other  two  judges  held  that  the 
owner  of  land  adjoining  a  street  could  not  recover  any  dam- 
ages on  account  of  the  location  and  use  of  a  railroad  along  the 
street,  whether  the  same  was  on  the  side  of  the  street  adjoin- 
ing the  plaintiff's  land  or  not.  The  two  learned  judges  who 
held  that  when  the  whole  railroad  is  not  located  upon  the 
plaintiff's  land  the  damages  must  be  apportioned,  admit  the 
difficulty  of  such  apportionment.  They  say:  "  There  is  great 
difficulty  in  separating  the  damages  for  which  a  recovery  is 
allowable  from  those  for  which  it  is  not,  yet  such  separation 
must  be  made.  .  .  .  We  can  lay  down  no  rule  for  its  as- 
certainment which  we  think  would  be  of  any  practical  benefit." 
.  Justice  Beck,  in  dissenting  from  this  part  of  the  opinion  of 
his  two  associates,  says:  "  The  last  part  of  the  second  point  I 
cannot  approve.  It  is  too  nice,  too  theoretical,  for  practical 
application.  It  raises  an  objection  which  does  not,  in  fact, 
exist,  and  fails  to  give  a  satisfactory  answer  thereto.  It 
imagines  a  disease,  and  provides  no  cure  for  it.  The  railroad 
cannot  be  built  with  one  rail;  the  two  are  necessary  to  its 
construction.  It  is  a  unity  composed  of  two  rails,  the  ties, 
the  ground  it  occupies,  etc.  Now  this  unity  injures  plaint- 
iffs' property.  The  injury  is  not  from  the  rail  on  plaintiffs' 
land,  but  from  the  entire  road  regarded  as  one  thing.  Plaint- 
iffs may  recover,  in  view  of  Mr.  Justice  Adams'  opinion, 
because  the  road  is  partly  on  their  land.    The  road,  as  a 
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unity,  injnres  plaintiffs'  property.  The  rail  on  their  land  ifl 
not  the  cause  of  the  injury.  They  ought  to  recover  for  all 
the  injury  sustained  on  account  of  the  road.  But  the  rule  of 
the  opinion  prevents  recovery  for  the  full  amount  of  damages 
they  have  sustained.  It  is  in  conflict  with  the  fundamental 
rule  which  secures  the  recovery  of  damages  which  will  fully 
compensate  the  injuries  sustained." 

The  reasons  of  the  dissenting  justice  harmonize  with  the 
reason  given  by  this  court  upon  the  former  appeal  above 
quoted,  and  commend  themselves  to  our  judgment  as  the  better 
reasons.  The  learned  counsel  for  the  appellants,  seeing,  per-, 
haps,  the  diflSculties  which  intervene  in  apportioning  the 
damages  according  to  the  quantity  of  land  taken  from  the 
plaintiff  and  that  taken  by  the  company  from  the  adjoining 
owners,  and  considering  that  such  rule  had  been  discarded  by 
this  court  in  its  former  opinion,  now  attempt  to  reach  a  like 
result  by  insisting  that  the  plaintiff  shall  not  recover  any 
damages  which  result  from  the  mere  proximity  of  the  defend- 
ant's railroad  to  the  plaintiff's  lands,  except  so  far  as  such 
damages  are  increased  by  the  taking  of  plaintiff's  land;  and 
they  have  introduced  evidence  to  show  that  the  plaintiff's 
injuries  would  have  been  just  as  great  if  the  railroad  had  been 
operated  in  the  street,  but  entirely  off  of  his  lands,  and  ihe 
jury  have  so  found  the  fact  Upon  this  theory  of  the  case,  if 
the  railroad  is  located  along  the  middle,  of  a  public  street, 
none  of  the  owners  on  either  side  would  be  entitled  to  recover 
beyond  nominal  damages  for  the  actual  occupation  perma- 
nently of  the  lands  in  the  street,  as  it  is  probable  that  a  jury 
would  in  each  case  find,  as  they  did  in  this,  that  the  removal 
of  the  track  a  few  feet  one  way  or  the  other,  in  the  middle 
part  of  the  street,  would  not  materially  enhance  or  diminish 
the  damages  to  the  adjoining  property. 

The  same  result  would  follow  where  the  line  of  the  railroad 
was  on  the  line  between  two  adjoining  owners,  half  the  track 
on  one  and  half  on  the  other.     In  such  case  neither  could 
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recover  beyond  the  value  of  the  lands  actually  taken,  as  all 
other  damages  would  generally  result  from  what  the  counsel 
properly  calls  proximity  of  the  railroad,  and  they  would  be 
the  same,  or  nearly  so,  if  the  road  were  all  upon  one  side  of 
the  dividing  line.  If  the  road  were  all  on  one  side  of  the 
dividing  line,  the  man  upon  whose  land  the  road  did  not  lie 
could  not  recover  any  damages  because  none  of  his  land  would 
be  taken;  and  the  man  whose  land  was  taken  could  recover 
only  the  value  of  the  land  actually  taken,  because  his  dam- 
ages arising  from  the  maintenance  of  the  road  would  be 
nearly  or  quite  the  same  had  the  road  been  located  just  off 
his  land  on  the  lands  of  the  adjoining  owner.  None  of  the 
decisions  of  this  court  have  recognized  the  distinction  sought 
to  be  raised  in  this  case.  The  statute  provides  that  railroads 
may  exercise  the  right  of  eminent  domain  upon  certain  con- 
ditions. They  may  take  the  lands  of  any  citizen  for  the  legit- 
imate purposes  of  their  corporations,  upon  making  the  just 
compensation  provided  for  in  the  constitution,  and  this  just 
compensation  has  been  declared  by  the  statutes  to  be  "  the 
value  of  the  lands  actually  taken,  and  the  damages  sustained 
by  the  owner  by  reason  of  the  taking  thereof  See  section 
1848,  R.  S.  1878.  And  this  court  held  in  Bigelow  v.  Railway 
Co.^  27  Wis.,  478;  Parks  v.  Railroad  Co.,  33  Wis.,  413,  and 
EoJilman  v.  Railway  Co.j  40  Wis.,  157,  that  nothing  less  than 
the  allowance  of  such  damages  as  are  allowed  by  this  statute 
would  be  a  compliance  with  the  requirement  of  the  constitu- 
tion that  a  "just  compensation"  shall  be  paid  to  the  owner 
for  his  property  taken  for  a  public  use.  When,  therefore,  a 
railroad  corporation  takes  the  land  of  a  citizen,  it  must  com- 
ply with  the  conditions  fixed  by  the  constitution  and  the  law; 
an4  if  the  constitution  and  the  law  requires  that  it  shall  pay 
the  owner  the  value  of  the  lands  actually  taken,  and  all  other 
damages  sustained  by  him  by  reason  of  such  taking,  then  it 
must  so  pay  or  not  take  the  land.  Tlie  only  question  is, 
whether  damages  by  reason  of  the  proximity  of  the  railroad 


Digitized  by  LjOOQiC 


AUGUST  TEEM,  1879.  189 

Bleach  vs.  The  Chicago  &  Northwestern  R>  Co. 

are  a  part  of  the  damages  which  the  owner  sustains  by  reason 
of  the  taking  of  his  land  for  the  purpose  of  operating  a  rail- 
road thereon.  We  are  not  discussing  the  question  as  to 
whether  a  man  whose  property  is  not  actually  taken  for*the 
purposes  of  a  railroad  can  recover  damages  by  reason  of  the 
proximity  of  the  road  to  his  land.  We  may  admit,  for  the 
purposes  of  this  discussion  and  of  this  case,  that  he  cannot. 
The  fact  that  a  man  whose  land  is  not  taken  cannot  recover 
any  consequential  damages  which  he  may  sustain  by  reason 
of  the  building  and  operating  the  road  near  his  land,  does 
not  prove  that  the  party  whose  land  is  so  taken  cannot  recover 
damages  of  alike  nature.  The  right  of  the  latter  depends 
upon  the  constitution  and  the  statute  giving  him  the  right  to 
recover  damages,  and  the  right  of  the  former  depends  upon 
the  principles  of  the  common  law,  the  statute  being  entirely 
silent  on  the  subject.  If  the  "just  compensation  "  spoken  of 
in  the  constitution  would  not  require  the  corporation  taking 
the  lands  of  the  citizen  for  a  public  use  to  pay  the  consequen- 
tial damages  resulting  from*  operating  the  railroad  upon  his 
land,  still  it  would  be  entirely  competent  for  the  legislature 
to  require  the  corporation  to  pay  such  damages  as  a  condition 
of  granting  the  right  to  take  the  property.  The  constitution 
clearly  does  not  prevent  the  legislature  from  attaching  other 
conditions  beyond  the  payment  of  a  just  compensation  to  the 
right  to  take  the  property  of  the  citizen  for  a  public  use, 
especially  when  such  right  is. gran  ted  to  a  corporation  which 
is  not,  in  all  its  purposes,  a  mere  public  institution.  It  is,  we 
think,  settled  in  this  state,  that  a  person  whose  lands  are  actu- 
ally taken  for  the  uses  of  a  railroad  may  recover  the  value 
of  the  lands  taken,  and  for  any  other  injury  to  his  lands  not 
taken,  being  a  part  of  the  tract  used,  together  with  that  which 
is  taken,  and  that  no  deduction  can  be  made  from  such  damage 
upon  the  pretext  that  his  injury  would  have  been  just  as  great 
had  the  road  been  constructed  in  any  other  place,  and  just  off 
his  land.    I  suggest  that  it  may  be  a  suflScient  reply  to  this 
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claim,  that  the  plaintiff  would  have  been  equally  injured  if 
the  railroad  had  been  built  in  another  place,  and  just  adjoining 
his  lands,  that  there  is  no  presumption  that  the  railroad  would 
have  been  built  in  any  other  place  than  where  it  was  built,  in 
the  immediate  vicinity  of  the  lands  injured.  The  court  and 
jury  have  no  right  to  guess  that  if  the  road  had  not  been 
built  on  the  plaintiflE's  land  it  would  probably  have  been  built 
very  near  it,  and  so  he  would  have  been  equally  injured, 
whether  his  lands  were  taken  or  not,  except  as  to  the  mere 
value  of  the  lands  so  taken. 

It  may  be  said  that  the  law  is  unequal  and  unjust  which 
allows  the  person  whose  lands  are  taken  not  only  the  value  of 
his  lands,  but  his  damages  resulting  from  the  use  of  the  lands 
so  taken  for  railroad  purposes,  and  makes  no  provision  for 
making  any  compensation  to  the  adjoining  owner  whose  lands 
are  not  taken,  bul  suflfers  in  the  same  degree  as  his  neighbor 
from  the  operation  of  the  road.  There  may  be  some  force 
in  this  argument  when  addressed  to  the  legislature;  but  it 
can  have  but  little  force  when  addressed  to  the  court,  whose 
duty  it  is,  not  to  make  the  laws,  but  to  administer  tliem  as 
made. 

The  decisions  of  this  court  fully  establish  the  rule,  that  the 
owaer  whose  lands  are  taken  for  the  use  of  a  railroad  is  en- 
titled to  recover  the  actual  value  of  the  lands  taken,  and  all 
other  damages  which  he  sustains  by  reason  of  the  taking  and 
use  of  his  lands  for  the  purposes  of  a  railroad,  and  that,  in 
fixing  the  amount  of  the  same,  the  court  or  jury  must  esti- 
mate such  damages  as  arise  from  and  are  directly  attributable 
to,  the  construction,  maintenance  and  operation  of  the  road  in 
the  place  where  the  same  is  located  across  his  lands,  without 
making  any  deduction  based  upon  the  guess  that  if  the  road 
had  not  been  built  across  his  land  it  would  have  been  built 
near  it,  and  consequently  he  would  have  been  injured  to  nearly 
the  same  extent  Railroad  Co.  v,  Ehle^  3  Pin.,  334;  Rolhins 
V.  Railroad  Co,y  6  Wis.,  636;  id.,  605;  Janesville  v.  Railroad 
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Co.,  7  Wis.,  484;  Ford  v.  Railway  Co.,  14  Wis.,  609;  Pom- 
eroy  v.  Railroad  Co,,  16  Wis.,  640;  Snyder  v.  Railroad  Co,, 
25  Wis.,  60;  Thompson  v.  Railway  Co.,  27  Wis.,  93;  Price 
V.  Same,  id.,  98;  Welch  v.  Railway  Co.,  27  Wis.,  108;  Bige- 
low  V.  Railway  Co.,  id.,  478;  Hegar  v.  Railway  Co.,  26  Wis., 
624;  Farrand  v.  Railway  Co.,  21  Wis.,  435;  Parks  v.  RaiU 
road  Co.,  33  Wis.,  413;  Chapman  v.  Railroad  Co.,  id.,  629; 
Sherman,  v.  Railroad  Co.,  40  Wis.,  645;  Bohlman  v.  Rail- 
way Co.,  id.,  157;  Blesch  v.  Railway  Co.,  4:3  Wis.,  183;  and 
Carl  V.  Railroad  Co.y  46  Wis.,  625. 

The  rule  of  damages  above  discussed  applies  to  proceedings 
to  condemn  and  take  lands  for  a  railroad  under  the  statute; 
and  certainly  an  equally  liberal  rule  should  be  adopted  in  esti- 
mating the  damages  to  be  recovered  against  a  corporation 
which  has  taken  and  used  the  lands  of  the  plaintiff  as  a  mere 
trespasser.  On  the  whole,  we  think,  the  charge  of  the  learned 
circuit  judge  upon  the  question  of  damages  was  in  accordance 
with  the  statute  and  the  decisions  of  this  court  upon  the  sub- 
ject, and  that  there  was  no  error  committed  by  him  in  that 
part  of  his  charge. 

If  the  judge  erred  in  charging  the  jury  that  it  was  imma- 
terial, as  affecting  the  plaintiff's  right  to  recover,  whether  any 
part  of  the  defendant's  track  was  upon  his  land  or  not,  such 
error  could  not  affect  the  judgment  in  this  case,  as  the  special 
verdict  finds  that  the  road  was  in  part  located  and  operated 
upon  his  lands. 

We  have  examined  the  exceptions  taken  to  the  admission  of 
evidence,  and  do  not  think  the  judge  erred  in  this  respect. 
Upon  the  whole  record  we  are  satisfied  that  the  case  was  fairly 
tried  upon  its  merits  up  to  the  point  when  the  same  was  sub- 
mitted to  the  jury;  and  we  regret  that  we  are  compelled  to 
reverse  this  judgment  on  account  of  irregularities  which 
occurred  in  procuring  the  final  verdict  of  the  jury.  This  case 
presents  a  gross  perversion  of  the  statutory  right  of  a  party  to 
a  special  instead  of  a  general  verdict.     In  this  case  there  were 
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but  two  litigated  questions:  i^ir«^,  Was  the  defendant's  rail- 
road, or  any  part  of  it,  located  and  operated  upon  the  plaintiflE's 
land?  and  second^  If  it  was  so  located  upon  his  land,  what 
damages  had  he  suifered  in  consequence  of  such  location  and 
operation  ?  Yet  upon  this  question  of  damages,  which  was  in 
its  nature  indivisible,  and  any  attempt  to  analyze  the  same 
and  fix  the  amount  which  should  be  charged  for  each  element 
which  went  to  make  up  the  whole  damage  would  at  best  be  an 
uncertain  guess,  the  jury  were  required  by  the  plaintiff  to  an- 
swer five  questions,  by  the  defendant  seven,  and  by  the  court 
one.  The  third  question  put  by  the  court  and  the  fifth  one 
put  by  the  plaintiff  covered  the  whole  question  of  damages. 
All  the  others,  by  both  the  plaintiff  and  defendant,  were  ques- 
tions strictly  in  the  nature  of  an  examination  of  the  jury  to 
ascertain  what  elements  of  damage  they  considered  in  making 
up  the  gross  damage,  and  requiring  them  to  fix  a  definite  sum 
allowed  by  them  for  each  of  those  elements.  This  examination 
of  the  jury  tended  only  to  confuse  and  embarrass,  without  in 
any  manner  aiding  them  or  the  court  in  arriving  at  a  true  ver- 
dict. The  result  of  the  process  in  this  case  is  a  clear  demon- 
stration of  the  perniciousness  of  the  practice. 

When  the  jury  returned  into  court  the  first  time,  they  sub- 
mitted a  verdict,  and  had  attempted  to  answer,  and  did  in  fact 
answer,  all  the  questions  submitted;  but  the  cross  examination 
had  effected  the  confusion  it  necessarily  tended  to,  and  the 
answers  were  apparently  contradictory.  In  attempting  to  an- 
alyze the  damage  into  its  various  elements,  and  affix  a  sum  to 
each  element,  and  also  to  fix  the  amount  of  the  damages  in 
gross,  the  gross  damages  found  did  not  agree  with  the  total  of 
the  sums  fixed  to  the  several  elements  of  damage.  The  ver- 
dict as  first  returned  showed  that  the  several  sums  given  in 
answer  to  the  questions  calling  for  the  amount  of  damage  they 
found  resulting  from  particular  causes,  amounted  to  the  sum 
of  $2,165.85;  and  in  answer  to  question  5,  as  to  what  the  gross 
damage  was,  they  say  $3,090,  composed  of  the  items  which, 
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according  to  their  previous  answers,  amounted  to  the  said  sum 
of  $2,165.85,  and  the  item  fixed  to  the  third  question  proposed 
bj  the  court.    The  answer  to  such  third  question  was  as  follows : 

Answer.    $5,100,  less  $2,010  in  questions  2,  3  and  4 — 
$3,090. 

Questions  2,  3  and  4,  above  referred  to,  were  probably  intend- 
ed for  1, 3  and  4,  mentioned  in  the  answer  to  the  5th  question 
of  the  plaintiff.    These  answers  staggered  the  presiding  judge, 
and,  as  it  seemed  to  him  impossible  to  determine  what  the  jury 
meant  to  find  as  the  plaintiff's  gross  damages,  he  further 
instructed  the  jury,  and  sent  them  out  again  to  explain  their 
verdict.    They  came  in  the  second  time  with  the  same  answers 
as  at  first,  except  that  the  answer  to  plaintiff's  fifth  question, 
instead  of  being  $3,090,  was  now  $3,251.96;  and  the  answer 
to  the  third  question  propounded  by  the  court  was  changed 
hj  striking  out  all  the  first  answer,  and  inserting  in  its  stead 
$1,086.11.    This  answer  was  more  inexplicable  than  the  first, 
OS  the  answer  to  the  court's  third  question  called  for  the  same 
amount  of  gross  damages  as  the  answer  to  the  plaintiff's  fifth. 
The  judge  then  further  instructed  the  jury,  and  prepared  three 
more  questions  for  them  to  answer;  and  the  jury  retired  for 
the  third  time,  and  then  returned  their  answers  as  follows: 
The  answers  to  the  first,  second  and  third  questions  of  the 
plaintiff  were  the  same  as  they  returned  the  first  and  second 
times.    The  answer  to  the  fourth  question  of  the  plaintiff  was 
changed  from  the  sum  $271.52,  as  answered  the  first  and  sec- 
ond times,  to  the  sum  of  $1,357.62.    The  answer  to  the  fifth 
question  of  plaintiff  was  the  same  as  returned  the  second  time, 
viz.:  $3,251.96,  and  the  answer  to  the  third  question  of  the 
court  was  now  made  $3,251.96,  the  same  as  the  answer  to  the 
fifth  question  by  the  plaintiff.    All  the  other  questions  were 
answered  as  at  first,  except  the  additional  questions  propounded 
after  the  jury  had  returned  into  court  the  second  tima    The 
verdict  had  now  become  consistent  with  itself,  and  the  jury 
were  discharged. 

VoL.XLVm.-13 
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We  think  it  would  be  a  dangerous  precedent  to  permit  a 
verdict  obtained  in  this  manner  to  stand.  It  will  be  seen  that 
the  jury  at  first  returned,  in  answer  to  the  third  question  of 
the  plaintiff,  that  they  estimated  the  damages  by  reason  of  the 
injury  to  the  plaintiff's  premises  as  a  residence  for  himself 
and  family,  at  the  sum  of  $25  per  year,  or  a  total  of  $272.52; 
and  that,  on  their  returning  their  verdict  for  the  third  time, 
they  estimate  this  same  item  of  damages  at  $125  per  year,  or 
a  total  of  $1,357.62;  that  they  first  returned  their  verdict  for 
the  total  damages  in  answer  to  the  plaintiff's  fifth  and  the 
court's  third  question  at  the  sum  of  $3,090;  and  that  by  their 
second  verdict  they  fix  this  total  damage,  in  answer  to  plaint- 
iff's question,  at  $3,251.96,  and  in  answer  to  the  court's  ques- 
tion on  the  same  subject  at  $1,086.11,  and  by  their  third  ver- 
dict, to  both  questions,  at  $3,251.96. 

The  power  of  the  court  to  refer  the  verdict  of  a  jury  back  to 
them  for  further  consideration  must  have  some  limits;  and  the 
exercise  of  this  power  has  always  been  looked  upon  with  dis- 
favor, except  in  those  cases  where  it  is  exercised  for  the  pur- 
pose of  allowing  the  jury  to  perfect  a  verdict  which  is  imper- 
fect by  reason  of  their  omission  to  make  some  necessary 
computation  of  interest,  or  the  amount  due  upon  some  instru- 
ment upon  which  they  have  found  a  party  entitled  to  recover. 
But  when  the  jury  have  found  upon  all  the  issues  submitted  to 
them,  it  would  seem  improper  for  the  court  to  recommit  the 
matter  to  them  again  for  the  reason'that  in  the  estimation  of 
the  court  there  is  some  inconsistency  in  the  same.  If  there 
should  be  an  inconsistency  so  glaring  that  it  was  evident  the 
jury  had  made  a  mistake,  it  might  be  permissible  for  the  court 
to  call  the  attention  of  the  jury  to  such  mistake,  and  permit 
them  to  retire  and  correct  the  same,  if  they  desired  to  do  so. 
But  we  do  not  think  it  permissible  to  allow  a  jury,  under  pre- 
tense of  correcting  a  mistake  in  their  verdict,  to  render  a  ver- 
dict essentially  different  from  that  which  was  first  rendered. 
A  jury,  having  once  fixed  the  amount  of  damages  they  find  the 
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plaintiff  entitled  to  recover,  ought  not  to  be  permitted  to 
change  such  amount  to  the  prejudice  of  either  party,  unless  it 
clearly  appears  that  the  amount  first  inserted  in  the  verdict 
was  not  the  amount  intended  by  the  jury  to  be  given,  and  the 
sum  so  inserted  had  been  placed  there  by  mistake,  contrary  to 
their  intention.  In  this  case  the  jury  changed  both  the 
amount  of  damages  in  gross  and  the  damages  arising  from  a 
particular  cause,  after  their  first  verdict  was  returned  to  the 
court,  without  giving  any  apparent  reason  for  so  doing,  except, 
perhaps,  that  it  was  done  in  order  to  make  the  verdict  consist- 
ent with  itself.  "We  are  not  satisfied  with  the  verdict  of  a 
jury  which,  after  mature  deliberation,  deliberately  finds  that 
the  plaintiff  is  entitled  to  recover  the  sum  of  $3,090,  and  then, 
upon  the  matter  being  again  submitted  to  them,  finds  he  is  en- 
titled to  recover  the  sum  of  $3,251.96,  without  rendering  any 
excuse  for  the  addition;  nor  with  a  verdict  that  first  finds  that 
plaintiff's  damages  to  his  premises  as  a  dwelling-house  is 
twenty-five  dollars  per  year,  and  then,  upon  reconsideration, 
finds  the  same  damages  to  be  $125  per  year,  giving  no  reason 
for  the  change  of  opinion  except  that  such  last  finding  will 
make  it  consistent  with  the  final  general  verdict  as  to  dam- 


Proffatt,  in  his  work  on  Jury  Trial,  §  457,  says:  "  When  the 
jury  return  a  general  verdict  settling  the  rights  of  the  parties, 
and  upon  which  judgment  can  be  entered,  or  when  they  return 
a  special  verdict  finding  tke  facts  of  the  case,  and  leaving  the 
questions  of  law  arising  upon  those  facts  to  the  court,  it  would 
be  improper  for  the  court  to  send  them  out  again  for  further 
consideration."  "Whittaker,  in  his  Practice,  vol.  2,  395,  says: 
"  If  the  verdict  be  returned  in  open  court,  and  in  the  presence 
of  counsel,  and  the  jury,  as  is  often  the  case,  have  fallen  into 
manifest  error,  the  present  is  the  proper  period  for  correction. 
By  a  reconsideration  of  such  errors,  under  the  direction  of  the 
judge,  much  subsequent  trouble,  and  possfbly  the  necessity  of 
a  new  trial,  may  be  obviated.    This  observation,  of  course,  as- 
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Bumes  that  the  errors  in  question  have  arisen  from  a  manifest 
misapprehension,  on  the  part  of  the  jury,  as  to  the  extent  of 
their  functions  or  as  to  the  real  nature  of  the  question  submitted 
to  them;  and  it  cannot  be  changed  in  substance,  however  erro- 
neous it  may  be."  See  also  Trv^t  Co.  v,  Harris^  2  Bosw.,  76, 
and  Sutliff  v.  GilheH,  8  Ohio,  405. 

The  appellant  having  objected  to  committing  the  case  the 
second  and  third  times  to  the  jury,  and  in  view  of  the  fact  that 
the  final  verdict  as  rendered  by  the  jury  was  substantially  dif- 
ferent in  its  material  parts  from  that  first  rendered,  we  are  of 
the  opinion  that  the  judgment  must  be  reversed,  and  a  new 
trial  granted. 

Before  closing  this  opinion,  ve  are  constrained  to  again 
remark  that  the  necessity  for  a  new  trial  in  this  case  grows  out 
of  the  fact  that  the  question  as  to  the  amount  of  damages 
which  the  plaintiff  was  entitled  to  recover  was  unnecessarily 
and  improperly  embarrassed  by  requiring  the  jury  to  answer 
a  large  number  of  questions  relating  to  circumstances  which 
they  migKt  be  supposed  to  consider  in  arriving  at  the  amount 
of  damages  which  the  plaintiff  ought  to  recover.  Under  the 
circumstances,  the  jury  were  less  to  blame  for  being  unable  to 
give  a  consistent  and  wholly  satisfactory  verdict,  than  the 
parties  for  demanding  that  they  should  give  an  analysis  of  the 
elements  of  damage  which  made  up  the  gross  damage,  and  fix 
a  certain  sum  as  the  amount'  allowed  for  each  such  element 
The  right  to  demand  a  special  verdict  of  a  jury  is  in  many 
cases  a  valuable  one;  and  when  this  right  is  properly  limited 
to  the  ascertainment  of  such  facts,  and  such  alone,  as  are  ma- 
terial to  the  rights  of  the  parties,  it  cannot  but  aid  in  the 
attainment  of  just  verdicts.  The  statute  upon  this  subject, 
section  2858,  R.  S.  1878,  directs  that  when  a  special  verdict  is 
demanded,  "  such  verdict  shall  be  prepared  by  the  court  in  the 
form  of  questions  in  writing,  relating  only  to  material  issues 
offact^  and  odmiMing  a  direct  answer^  to  which  the  jvry 
shall  make  answer  in  writing.'*^    We  suggest  that  the  learned 
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circuit  judges,  in  taking  special  verdicts,  should  adhere  to  the 
directions  of  this  statute,  and,  while  thej  avail  themselves  of 
the  reasonable  suggestions  of  learned  counsel  for  the  respective 
parties  as  to  what  questions  should  be  submitted,  submit  only 
such  as  relate  to  the  material  issues,  and  rigorously  exclude 
all  questions  which  have  no  other  object  than  to  obtain  from 
the  jury  the  reasons  which  actuate  them  in  finding  such  ma- 
terial facts.  In  this  case,  the  one  question  put  to  the  jury  by 
the  court  upon  the  subject  of  damages  covered  completely 
the  issue  in  the  case  upon  that  point,  and,  in  our  estimation, 
should  have  been  the  only  question  submitted  to  them  upon 
that  issue;  and  all  the  other  questions  upon  that  subject,  put 
by  the  plaintiff  and  defendant,  might  with  great  propriety 
have  been  excluded  by  the  court  as  immaterial  and  imperti- 
nent. It  is  now  evident  that  if  such  course  had  been  taken 
by  the  learned  judge,  it  would  have  saved  both  parties  the 
expenses  of  a  new  trial  in  the  action.  The  learned  circuit 
judge  had,  in  his  instructions  to  the  jury,  very  clearly  pointed 
out  what  facts  and  circumstances  they  might  consider  as  going 
to  the  question  of  damages,  and  what  they  should  not  consider 
in  estimating  them.  It  is  to  be  presumed  that  the  jury  gave 
proper  attention  to  these  instructions  of  the  court;  and 
neither  party  to  the  action  had  an  absolute  right  to  compel 
them  to  answer  questions  propounded  for  the  mere  purpose 
of  ascertaining  whether  they  in  fact  followed  the  instructions 
given. 

We  have  been  constrained  to  make  these  strictures  upon  the 
manner  of  taking  the  special  verdict  in  this  case,  not  so  much 
for  the  reason  that  it  is  more  objectionable  than  many  others 
which  have  come  under  the  consideration  of  this  court,  but 
because  the  vicious  practice  in  this  case  has  been  highly  preju- 
dicial to  the  interests  of  the  parties  litigant,  and  furnishes  a 
favorable  opportunity  to  urge  upon  the  bench  and  bar  the 
necessity  of  a  greatly  needed  reformation  of  the  practice  in 
this  particular. 
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By  the  Court.  —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 

A  motion  for  a  rehearing  was  denied  on  the  3d  of  February, 

1880. 


Levy  vs.  Martin,  imp. 

October  14, 1879  —January  7, 1880, 

(1)  Change  of  venue,    (2)  Subrogation. 

An  application  to  change  the  place  of  trial  of  a  foreclosure  suit,  for  preju- 
dice of  the  judge,  lield  to  have  been  properly  denied,  where  made  in 
behalf  of  one  only  of  several  defendants. 
2.  At  the  request  of  executors,  plaintiff  advanced  moneys  to  pay  a  mortgage 
of  lands  of  the  estate,  held  by  M.  and  past  due,  and  also  to  pay  accrued 
taxes  on  the  lands;  and  he  took  as  secnri<y  for  such  advances  a  mortgage 
of  the  same  lands  made  by  the  executors  in  pursuance  of  a  license  of 
the  county  court,  which  was,  however,  invalid.  When  his  first  mortgage 
was  thus  paid,  M.  owned  subsequent  mortgages  of  the  same  lands,  exe- 
cuted by  the  testator *s  widow  while  she  had  a  dower  interest  therein ;  and 
he  refused  to  assign  the  first  mortgage  to  plaintiff,  and  discharged  it  of 
record.  Held,  that  plaintiff,  as  security  for  his  advances,  is  entitled  to 
be  subrogated  to  M.'s  rights  as  mortgagee  under  such  first  mortgage; 
and  this  not  only  against  the  heirs,  but  also  as  against  M.*s  subsequent 
mortgages. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

I.  In  October,  1869,  Charles  Eul  and  his  wife,  Mary  Ann 
Eul,  executed  a  mortgage  of  land  to  Matthew  Martin^  to  se- 
cure a  note  of  even  date  given  by  said  Charles  to  Martin^  for 
$600,  payable  in  three  years,  with  interest  at  ten  per  cent. 
The  mortgage  contained  a  provision  for  paying  a  solicitor's  fee 
of  $50  in  case  of  a  foreclosure;  and  it  was  immediately  re- 
corded. Charles  Eul  was  the  owner  in  fee  of  the  mortgaged 
premises  from  the  date  of  the  mortgage  until  his  death,  Novem- 
ber 30, 1870.  He  left  surviving  him  his  said  wife,  and  several 
infant  children ;  and  by  his  will  (duly  admitted  to  probate)  the 
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mortgaged  land  was  devised  in  equal*  undivided  parts  to  his 
children,  subject  to  the  life  estate  of  his  widow;  and  he  left 
no  other  property.  At  the  time  of  his  death  he  was  indebted 
to  Martin  in  the  full  suui  secured  by  the  mortgage. 

n.  In  April,  1873,  said  Mary  Ann  Eul,  widow  of  Charles 
Eul,  having  intermarried  with  one  Richter,  she  and  Richter 
mortgaged  the  same  real  estate  to  Martin  to  secure  a  loan  to 
them  of  $400;  and  in  April,  1874,  they  executed  another  like 
mortgage  of  the  same  property  to  Martin  for  another  loan  of 
the  same  amount.  In  his  answer  herein  Martin  alleges  that 
these  sums  were  borrowed  and  used  for  the  purpose  of  making 
necessary  and  permanent  improvements  and  repairs  on  the 
premises,  with  the  assent  and  approval  of  the  executors  and 
of  all  persons  interested  in  the  estate;  but  the  court  found 
that  the  moneys  were  not  so  used. 

III.  In  December,  1876,  the  executors  of  the  will  presented 
a  petition  to  the  county  court,  stating  that  the  principal  sum 
secured  by  the  $600  Martin  mortgage,  with  interest  from 
April  1,  1876,  was  due  and  unpaid,  and  that  Martin  was 
pressing  the  payment,  and  was  about  to  commence  foreclosure; 
and  praying  for  license  to  make  a  new  loan,  secured  by  mort- 
gage of  the  same  land,  of  a  sum  sufficient  to  pay  the  amount 
due  on  said  $600  Martin  mortgage,  together  with  the  taxes 
theretofore  assessed  against  said  premises,  and  the  expenses  of 
administration.  In  January,  1877,  the  county  court  made  an 
order  directing  the  executors  to  mortgage  the  land  to  secure  a 
loan  not  e^^ceeding  $800,  with  interest  at  ten  per  cent.,  for  the 
purposes  above  named.  On  the  Slst  of  the  same  month,  the 
executors  applied  to  the  plaintiff,  Levy^  for  a  loan  of  $800, 
stating  that  they  were  duly  authorized  to  borrow  that  sum 
and  to  execute  a.  mortgage  therefor  which  would  be  a  first 
lien  on  said  real  estate,  and  agreeing  with  him  that  if  he  would 
loan  the  money  they  would,  in  addition  to  giving  him  such 
new  mortgage,  procure  and  deliver  to  him  said  $600  Martin 
mortgage,  with  an  assignment  by  Martin.     For  the  purposes 
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and  upon  the  representations  above  stated,  plaintiff  lent  them 
$800,  which  was  applied  for  said  purposes;  and  the  executors 
in  both  their  representative  and  individual  characters,  executed 
to  him  a  note  for  the  amount,  payable  in  two  years,  with  in- 
terest at  ten  per  cent,  secured  by  mortgage  on  said  real  estate, 
with  a  clause  for  the  payment  of  $75  as  solicitor's  fe6  in  case 
of  a  foreclosure;  and  this  mortgage  was  duly  recorded.  The 
execution  of  such  mortgage  was  reported  to  the  county  court 
by  the  executors,  and  an  order  of  confirmation  there  made. 
All  the  proceedings  in  the  county  court  were  regular,  except 
that  no  guardian  was  appointed  to  represent  the  infants 
therein.  The  executors  did  not  procure  an  assignment  to 
plaintiff  of  the  Martm  $600  note  and  mortgage,  but  delivered 
to  him  the  note  and  mortgage  with  a  release  thereof,  which 
was  recorded.  No  payment  has  been  made  on  the  executors' 
mortgage  except  the  interest  for  one  year.  The  executors,  in 
their  individual  character,  are  insolvent 

This  action  was  brought  to  foreclose  the  $800  mortgage 
given  by  the  executors;  and  the  plaintiff,  after  alleging  the 
facts  set  forth  in  paragraphs  I  and  III,  supra^  further  prays 
that  the  money  advanced  by  him  may  be  declared  a  lien  upon 
the  real  estate  in  question;  that  he  may  be  subrogated  to  all 
the  rights  of  Martin  under  said  $600  mortgage;  that  the  sat- 
isfaction of  said  mortgage  may  be  cancelled,  and  the  mortgage 
declared  a  continuing  lien  upon  the  premises;  that  all  the  de- 
fendants may  be  barred  and  foreclosed,  etc.;  that  the  premises 
may  be  sold,  unless  redeemed  as  provided  by  law,  to  make  the 
amount  of  plaintiff's  said  advances,  with  interest,  costs  and 
$75  solicitor's  fees,  etc. 

The  executors  did  not  answer.  Martin  answered,  setting 
up  the  facts  stated  in  paragraph  II,  supra.  His  answer  also 
denies  that  the  executors  ever  promised  to  obtain  from  him 
an  assignment  to  plaintiff  of  the  $600  note  and  mortgage,  or 
that  plaintiff,  in  making  his  loan  to  them,  relied  upon  any 
such  promise  or  understanding,  and  avers  that  the  money  ob- 
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tained  from  plaintifif  was  paid  to  bim  (Martin)  for  the  sole 
purpose  of  satisfying  and  extingnishing  said  $600  note  and 
mortgage,  as  was  well  understood  by  the  plaintiflF,  and  that 
plaintiff  never  claimed  that  those  securities  should  have  been 
assigned  to  him  until  after  the  commencement  of  this  action. 

Tlie  infant  children  of  the  testator,  Charles  Eul,  appeared 
by  guardian  ad  Utem,  and  answered,  setting  up  the  want  of 
notice  to  them  of  the  application  of  the  executors  for  a  license 
to  give  the  $800  mortgage,  and  also  claiming  that  plaintiff 
ought  not  to  be  subrogated  to  the  former  rights  of  Martin 
under  the  $600  mortgage,  because  the  payment  of  that  sum 
by  him  was  voluntary. 

When  the  cause  was  at  issue,  Martin  moved  for  a  change 
in  the  place  of  trial  for  prejudice  of  the  circuit  judge;  but 
the  motion  was  denied. 

The  facts  found  by  the  court  are  stated  substantially  in 
paragraphs  I  to  III,  supra.  Upon  those  facts  the  court  held 
that  the  plaintiff  was  entitled  to  a  judgment,  against  all  the 
defendants,  of  foreclosure  and  sale  of  the  real  estate  in  ques- 
tion, to  make  the  amount  of  his  $800  mortgage,  with  interest 
and  costs,  and  $50  as  solicitor's  fee.  From  a  judgment  in 
pursuance  of  this  determination,  Martin  appealed. 

For  the  appellant,  there  was  a  brief  by  Markhama  c&  Smithy 
and  oral  argument  by  E.  P.  Smith,  Among  other  things, 
they  contended,  1.  That  the  defendant  Martin,  upon  filing 
his  aflBdavit,  had  an  unconditional  right  to  a  change  of  venue; 
the  objections  taken  in  Wolcott  v,  Wolcott,  32  Wis.,  63,  and 
Taylor  v.  Lucas,  43  id.,  168,  having  no  application  to  a  case 
in  equity  against  a  party  in  default,  or  one  answering  sever- 
ally, or  one  having  a  common  interest  but  appearing  by  a  sep- 
arate attorney.  K.  S.,  §  2525;  1  Van  Santv.  Eq.  Pr.,  258, 
and  cases  cited;  Vorhees'  Code,  9th  ed.,  147;  Brittan  v.  Pea- 
hodj/y  4  Hill,  62,  note ;  Job  v.  Butterjleld,  5  Exch.,  827.  2.  That 
the  circuit  court  had,  upon  the  case  made,  no  jurisdiction  in 
equity  to  grant  the  relief  sought.    It  did  not  appear  but  that 
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the  statutory  remedy  was  ample,  by  application  to  the  probate 
court  for  leave  to  mortgage  or  to  sell  the  equity  of  redemp- 
tion. R.  S.,  §  3878;  Batchelder  v.  Batohelder,  20  Wis.,  452; 
Brown's  Appeal^  66  Pa.  St.,  156;  Bresee  v.  Stiles^  22  Wis., 
120;  O^Dell  v.  Rogers^  44  id.,  173.  3.  That  there  was  no 
ground  for  declaring  an  equitable  lien,  or  for  the  application 
of  the  doctrine  of  subrogation.  In  general,  one  creditor  has 
no  priority  over  another  on  the  ground  that  he  advanced  the 
money  out  of  which  the  debtor's  property  was  made.  Morion 
V.  Naylor,  1  Hill,  583;  Hoyt  v.  Story y  3  Barb.,  262;  Burn 
V.  Ca7'valhOj  4  Mylne  &  C,  690;  Watson  v.  Wellington^  1 
Euss.  &  M.,  602;  Miller  v.  Pricey  20  Wis.,  117.  The  case 
was  that  of  an  ordinary  loan  to  pay  a  debt,  except  that  it  was 
necessarily  made  under  a  judicial  license;  but  the  lender,  as 
in  other  cases,  had  it  in  his  power  to  assure  himself  that  the 
security  was  ample.  He  cannot  now  claim  to  be  subrogated 
to  the  rights  of  the.creditor.  Downer  v.Millery  15  Wis.,  627; 
Miller  V.  Pricey  20  id.,  117;  Pelton  v,  Knappy  21  id.,  63; 
Watson  V.  WilcoXy  39  id.,  643;  Sanford  v.  McLeany  3  Paige, 
117;  Banta  v.  GarmOy  1  Sandf.  Ch.,  383.  Nor  could  the  ex- 
ecutors, by  paying  taxes,  create  a  lien  in  favor  of  the  person 
who  loaned  the  money  so  used,  superior  to  all  other  private 
liens.  Ilorton  v.  Ingersolly  13  Mich.,  40D;  Wilcox  v.  BateSy 
45  Wis.,  145;  2  Washb.  R  P.,  229, 230.  But  whatever  might 
be  thought  of  the  question  of  equitable  lien  were  there  no 
intervening  rights,  it  is  clear  that  where  such  rights  exist, 
the  lien  cannot  be  declared  except  as  subject  to  them.  Pelton 
V,  Knappy  21  Wis.,  69;  PaUerson  v.  Popcy  5  Dana,  241; 
Jenkins  v.  Continental  Ins.  Co,y  12  How.  Pr.,  68;  Jones  on 
Mort.,  §  1081.  The  relief  sought  would  compel  the  appel- 
lant, against  his  will,  to  transfer  to  a  third  party  a  mortgage 
wholly  paid  for  with  his  own  funds,  and  held  as  a  protection 
to  his  subsequent  liens,  and  thereby  render  it  incumbent  upon 
him  to  redeem  from  the  same  security,  no  matter  at  what  dis- 
advantage or  cost.    He  may  well  decline  to  again  assume  the 
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relation  of  creditor  to  the  mortgagor  under  snch  circum- 
stances. There  might  be  some  reason  in  plaintiff's  demand 
had  he  been  obliged  to  pay  this  mortgage  in  order  to  protect 
other  interests;  but  be  was  a  mere  volunteer.  It  is  not 
claimed  that  he  would  have  the  right  of  subrogation  were  the 
executor's  mortgage  valid;  then  why  when  it  is  invalid?  The 
mortgage  sought  to  be  revived  was  paid,  intentionally  and  ab- 
solutely. It  would  seem  that  by  such  payment  it  had  become 
effectually  blotted  out.  Story's  Eq.  Jur.,  §§  499,  note  1,  and  1227 ; 
Ghjty  V.  Du  (Tprey,  16  Oal.,  195 ;  Palmer  v.  Yager^  20  Wis.,  91. 
For  the  respondent,  there  was  a  brief  by  Leander  Wyman^ 
with  Frank  B.  Van  Valhenburgh^  of  counsel,  and  oral  argu- 
ment by  Mr.  Van  Valkeniurgh.  As  to  the  propriety  of  the 
order  denying  a  change  of  venue,  they  cited  Woleott  v.  Wolr- 
coU,  32  Wis.,  63;  Rupp  v.  Swinefardj  40  Wis.,  28.  They 
further  argued  that  the  money  advanced  by  plaintiff  was  all 
expended  to  discharge  Hens  confessedly  prior  to  appellant's  two 
mortgages;  that  the  latter  covered,  at  best,  only  the  dower  in- 
terest of  the  testator's  widow,  which  was  .  subject  to  the  pay- 
ment of  the  debts  of  the  deceased,  taxes  and  expenses  of  ad- 
ministration ;  that  to  continue  the  priority  of  the  liens  in  favor  of 
the  plaintiff  placed  appellant  in  no  worse  position  than  he  would 
have  occupied  had  the  money  not  been  loaned  to  the  executors, 
while  to  do  otherwise  would  be  giving  him  an  unjust,  illegal  and 
inequitable  preference;  and  that  as  plaintiff  had  advanced  his 
money  in  good  faith,  in  pursuance  of  proceedings  had  in  the 
proper  court,  and  in  the  belief  that  he  was  securing  a  valid  mort- 
gage upon  the  premises  in  controversy,  it  could  not  be  said,  in 
any  reasonable  or  just  sense,  that  he  was  a  mere  volunteer. 
Blodgett  v,  HUt^  29  Wis.,  185,  and  cases  there  cited;  Wins- 
low  V.  Crawellj  32  id.,  662;  Mokrv.  Tulip,  40  id.,  66,  and  44 
id.,  274. 

Cole,  J.    The  application  for  a  change  of  the  place  of  trial 
was  founded  on  the  aflSdavit  and  made  in  behalf  of  thedefend- 
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ant  Martin^  alone.  It  was  therefore  properly  denied,  under 
the  decisions  of  this  court  in  Wolcottv.  [roZcd^^,32  Wis.,  63; 
Bupp  V.  Swineford^  40  Wis.,  28;  State  ex  rel.  Cuppel  v.  The 
Oharnber  of  Commerce^  47  Wis.,  670.  The  learned  counsel 
for  Martin  attempted  to  distinguish  this  case  from  the  above; 
but  we  think  it  comes  fuUj  within  the  principle  of  those  de- 
cisions. 

The  really  important  question  in  the  case  is,  whether  the 
plaintiff,  upon  the  undisputed  facts,  is  equitably  entitled  to  a 
prior  lien  to  the  extent  he  would  have  if,  as  assignee,  he  were 
foreclosing  the  $600  Martin  mortgage.  It  is  insisted  by  his 
counsel  that  the  circumstances  under  which  he  advanced  his 
money  to  pay  that  mortgage  justly  entitle  him  to  such  prior- 
ity in  this  action,  and  that  he  should  be  treated  as  succeeding 
to  the  rights  of  Martin  under  that  mortgage.  This  right,  it 
is  said,  is  founded  upon  the  principles  of  subrogation  which 
this  court  has  recognized  and  enforced  in  other  strictly  anal- 
ogous cases.  Morgan  v.  Hammett^  23  Wis.,  30-40;  Blodgett 
V.  HUt,  29  Wis.,  169;  Winslow  v.  Crowell^  32  Wis.,  642-662; 
Mohr  V.  Tulip,  40  Wis.,  66. 

If  this  position  is  sustainable  in  law,  it  will,  of  course,  be 
immaterial  to  inquire  as  to  what  interest  or  estate  was  encum- 
bered by  the  two  mortgages  given  Martin  by  Mrs.  Kichter 
and  husband,  April  30, 1873,'and  April  22,  1874.  It  is  as- 
sumed, for  the  purposes  of  the  case,  that  Martin  acquired 
some  interest  or  lien  under  these  mortgages  upon  the  prem- 
ises sought  to  be  sold  in  this  foreclosure  suit  It  was  admit- 
ted on  the  trial,  by  the  plaintiff,  that  Mrs.  Eul  (who  after- 
wards married  Henry  Richter)  had  her  dower  interest  in  the 
land  described  in  the  mortgages,  at  the  time  of  her  husband's 
death,  and  that  siich  interest  continued.  This  admission  can- 
not properly  be  disregarded,  and  will  not  be. 

It  is  not  claimed  that  this  right  of  subrogation,  or  to  a  prior 
lien,  depends  upon  any  express  agreement  made  with  Martin 
that  his  mortgage  should  be  assigned  or  kept  alive  for  plaint- 


Digitized  by  LjOOQiC 


AUGUST  TERM,  1879.  205 

Levy  vs.  Martm,  imp. 

iflTs  benefit.  It  is  a  fair  inference,  however,  from  the  evidence, 
that  the  plaintiff's  agents,  when  they  loaned  the  money  to  the 
executors  to  take  up  that  mortgage,  expected  it  would  be 
assigned  and  not  paid,  and  that  this  was  one  inducement  for 
making  the  loan.  Mrs.  Eichter  testified  that  she  told  Becher 
and  Milbrath,  when  she  applied  for  the  loan,  that  she  would 
get  an  assignment  from  Martin^  but  when  she  asked  him  to 
assign  it  he  refused,  unless  his  other  mortgages  were  paid.  In 
this  aspect,  the  case  comes  very  nearly  within  the  ruling  in 
Downer  v.  Miller,  15  Wis.,  612,  where  there  was  an  agree- 
ment between  Miller  and  Steever  that  the  former  was  to  in- 
dorse a  note  for  the  latter  to  raise  money  at  the  bank,  to  be 
used  to  procure  an  assignment  of  a  foreclosure  judgment  to 
Miller,  in  order  to  indemnify  him  as  indorser.  The  money 
was  in  fact  used  to  pay  and  extinguish  the  judgment  of  fore- 
closure. This  was  held  to  be  a  fraud  upon  Miller,  and  he  was 
permitted  to  enforce  the  judgment  and  collect  the  amount 
that  he  had  paid. 

But,  independently  of  any  agreement  upon  the  subject,  it  is 
insisted  that  the  plaintiff  has  an  equitable  right  to  have  his 
mortgage  declared  a  prior  lien;  and  we  think  this  claim  must 
be  sustained  to  the  extent  of  the  amount  due  on  the  $600 
mortgage,  and  the  taxes  paid  out  of  the  money  advanced  to  the 
executors  by  the  plaintiff.  The  grounds  for  that  relief  rest 
upon  principles  of  natural  justice  and  equity,  which  are  amply 
vindicated  in  the  decisions  above  cited,  especially  in  the  ex- 
haustive opinion  of  Mr.  Justice  Lyon  in  Blodgett  v.  IlitL 
The  plaintiff  loaned  his  money  to  the  executors  to  pay  off  the 
$600  mortgage  and  taxes,  which  were  incumbrances  upon  the 
property,  and  confessedly  liens  prior  in  right  and  superior  in 
equity  to  any  lien  that  MaHin  acquired  under  his  mortgages  of 
1878-4.  This  $600  mortgage  was  given  by  the  testator  and 
wife  to  MaHin  in  1869,  was  past  due,  and  Martin  wanted  his 
money.  The  plaintiff  loaned  his  money  at  the  solicitation  of 
the  executors,  to  take  it  up  and  relieve  the  estate.    It  is  true. 
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the  plaintiff  took  from  the  executors  at  the  time  the  $800 
mortgage  in  suit,  relying  upon  the  validity  of  the  license  of 
the  probate  court  of  Eacine  county  authorizing  and  directing 
the  executors  to  execute  that  mortgage  for  the  purpose  of  pro- 
curing this  loan.  But  it  is  conceded  that  this  license  is  de- 
fective and  does  not  bind  the  heirs;  conseqneiitij  the  security 
upon  which  the  plaintiff  relied  has  practically  failed.  StiH 
his  money  has  been  applied  to  the  discharge  of  just  debts 
against  the  estate,  and  he  has  the  prior  right  to  be  reimbursed 
out  of  the  estate  to  the  extent  of  the  incumbrances  which  he 
has  removed. 

It  is  objected  that  in  furnishing  the  money  to  discharge 
these  incumbrances  he  was  a  mere  volunteer,  in  whose  behalf 
there  can  be  no  subrogation.  But  the  plaintiff  loaned  his 
money  at  the  request  of  the  executors,  relying  upon  the  valid- 
ity of  the  mortgage  which  they  had  been  ordered  by  the  pro- 
bate court  to  execute,  and  is  not  to  be  treated  as  a  volunteer 
in  the  legal  sense  of  that  term.  The  case  of  Blodgett  v.  Hitt 
is  decisive  upon  that  point.  See  also  Payne  v.  Hathaway y  3 
Vt,  212.  This  case  is  distinguishable  in  its  facts  from  Wat- 
eon  V.  Wilcox^  39  Wis.,  643.  There  the  plaintiff  was  treated 
simply  as  a  volunteer,  advancing  his  money  to  pay  a  debt 
merely  as  an  investment.  Here  the  plaintiff  advanced  his 
^money  at  the  request  of  the  executors,  relying  upon  the  valid- 
ity of  a  judicial  proceeding,  and  to  discharge  incumbrances 
upon  the  estate.  It  is  not  just  to  say  that  in  this  he  was  gov- 
erned solely  by  a  spirit  of  speculation,  without  regard  to  the 
advantage  or  interest  of  the  heirs.  Certainly  it  does  not  lie 
in  the  mouth  of  the  heirs  to  say,  under  the  circumstances,  that 
the  plaintiff  was  a  volunteer,  and  is  not  entitled  to  be  reim- 
bursed out  of  the  estate  to  the  extent  of  the  incumbrances 
removed.  Nor  has  Martin  any  ground  to  complain  because 
the  plaintiff  is  substituted  to  his  rights  under  the  $600  mort- 
gage. It  is  insisted  by  his  counsel  that  he  has  some  interven- 
ing right  which  will  be  prejudiced  or  defeated  if  this  subroga- 


Digitized  by  LjOOQiC 


AUGUST  TERM,  1879.  207 

Levy  vs.  Martiii,  imp. 

tion  takes  place.  But  what  intervening  right  has  he?  The 
$600  mortgage  existed  bn  the  estate  when  he  took  the  two 
mortgages  given  in  1873  and  1874;  indeed,  he  held  that  mort- 
gage. He  is,  therefore,  in  no  position  to  say  that  he  is  injured 
by  allowing  the  plaintiff  a  prior  lien  to  the  amount  of  that 
mortgage  and  the  taxes  actually  paid  out  of  his  money. 

Martin  does  not  stand  in  the  position  that  Knapp  occupied 
in  PeUon  v.  Kiiapp^  21  Wis.,  64.  There  the  attempt  was 
to  revive  a  mortgage  as  to  previous  payments  made,  so  as 
to  take  precedence  of  a  judgment  already  attached  in  Knapp's 
favor.  The  court  held  that  while,  perhaps,  as  between  the 
immediate  parties,  mortgagor  and  mortgagees,  it  might  be 
competent  to  revive  the  mortgage  in  favor  of  the  party  mak- 
ing the  payments,  yet  this  could  not  be  done  so  as  to  dis- 
place the  intervening  interest  of  a  third  party.  But  the  doc- 
trine of  that  case  does  not  seem  to  have  any  direct  bearing 
on  the  one  at  bar,  because  here  there  is  no  intervening  interest. 
If  the  plaintiff  is  subrogated  to  Martinis  rights  under  the 
$600  mortgage,  Martin  has  precisely  the  same  security  be  had 
before  this  mortgage  was  paid:  no  more,  no  less.  So  far  as 
the  mortgages  given  by  Mrs.  Richter  and  husband  are  con- 
cerned, such  priority  would  leave  him  just  where  he  stood 
when  they  were  executed.  We  have  stated  that  Mrs.  Eul 
(Richter)  had  joined  with  her  husband  in  executing  the  $600 
mortgage  in  1869.  She  only  had  a  dower  interest  in  the  sur- 
plus remaining  after  the  payment  of  that  mortgage.  Section 
5,  ch.  89,  Tay.  Stats.  We  assume  that  Mrs.  Richter  mortgaged 
this  dower  interest  to  Martin  by  the  mortgages  given  in  1873 
and  1874.  This  is  certainly  all  the  estate  she  had  in  the  prop- 
erty to  mortgage  at  that  time;  and  what  hardship  can  it  be  to 
place  Martin  in  the  same  position  he  occupied  when  the  $600 
mortgage  was  paid?  He  has  really  the  same  rights  and  the 
same  security  for  the  payment  of  those  mortgages  that  he  had 
then.  What  ground  has  he  then  to  complain  of  the  subroga- 
tion of  the  plaintiff  to  his  rights  under  that  mortgage?    Such 
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subrogation  will  leave  liiin  precisely  where  he  was  when  the 
plaintiff  advanced  his  money  to  the  executors.  Of  course,  the 
plaintiff's  prior  lien  must  be  limited  to  the  amount  which 
would  be  collectible  on  a  foreclosure  of  this  mortgage,  and 
this  would  include  taxes  actually  paid  out  of  his  funds,  but 
not  the  expenses  of  administration  nor  any  other  charge  which 
could  not  properly  be  recovered  in  the  foreclosure  of  that 
mortgage. 

The  bill  of  costs  as  taxed  in  this  case  seems  excessive  and 
incorrect.  It  must  be  corrected,  and  all  erroneous  items 
stricken  out,  when  judgment  is  again  entered.  It  is  not 
necessary  for  us  to  stop  and  point  out  these  erroneous  charge* 
at  this  time. 

By  the  Court — Tlie  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  directions  to  that 
court  for  the  entry  of  the  proper  judgment  according  to  this 
opinion. 


ScHREiBEB  vs.  Cabey,  imp. 
iw^l  December  11, 1979 — January  7, 18S0. 

Foreclosure  of  mortgage:  Appointment  of  a  receiver, 

1.  Although,  by  the  laws  of  this  state,  the  mortgagor  of  land  holds  the  legal 

title  until  the  foreclosure  sale,  yet  in  a  proper  case,  when  neoessaiy  to 
protect  the  mortgagee's  interests,  equity  will  appoint  a  receiyer;  this 
may  be  done  by  order  in  the  foreclosure  suit,  after  judgment;  and  the 
&ct  that  the  complaint  does  not  state  facts  authorizing  the  appointment, 
is  no  objection  in  such  a  case. 

2.  Where  the  whole  amount  of  the  mortgage  debt  was  not  due,  and  the 
*  premises  were  ample  security  for  the  amount  due,  with  costs,  but  the 

land  could  not  advantageously  be  sold  in  parcels,  and  the  whole  mort- 
gage debt  would  become  due  before  there  could  be  a  sale  under  the 
judgment:  Held,  that  the  case  should  be  treated  as  if  the  whole  debt 
were  due. 

3.  The  mortgage  indudad  the  homestead;  neither  the  interest  nor  any  pari 

of  the  principal  had  been  paid;  the  debt  was  larger  than  the  sum  for 
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which  the  premises  ooald  probably  be  sold;  and  there  were  other  misat- 
isfied  judgments  against  the  mortgagor.  Held,  that,  in  the  absence  of 
rebutting  proofis,  the  insolvency  of  the  mortgagor  was  sufSciently  estab- 
lished. 

4.  Where  the  foregoing  facts  were  shown,  with  the  further  fact  that  the 

mortgagor  was  willfully  neglecting  to  pay  the  taxes  on  the  land,  there 
was  no  abuse  of  discretion  in  appointing  a  receiver. 

5.  Whether  the  homestead  should  not  have  been  excepted  from  the  order, 

not  here  considered. 

APPE AX  from  the  Circuit  Court  for.  Winnebago  County. 

ForecloBure  of  a  mortgage  of  a  quarter  section  of  farming 
land,  executed  by  Patrick  Carey  and  wife  to  secure  payment 
of  $4,300,  with  interest  payable  semi-annually.  When  the 
judgment  was  rendered,  March  15, 1879,  there  was  due  inter- 
est amounting  to  $594;  but  the  principal  was  not  to  become 
due  until  April  1,  1880.  There  was  no  appearance  before 
judgment,  on  the  part  of  any  defendant.  On  the  29th  of 
April,  1879,  the  court,  on  plaintifiTs  motion,  appointed  a  ^^  re- 
ceiver of  the  rents,  profits  and  crops  "  of  the  mortgaged 
premises,  "  excepting  the  house  thereon  and  garden  attached, 
occupied  by  defendant,  with  way  between  the  same  and  high- 
way, pending  the  sale  of  the  same  in  this  aation."  The  affi- 
davits filed  in  support  of  the  motion  showed  that  the  taxes 
on  the  premises  for  1877  and  1878,  amounting  to  $46.40, 
remained  unpaid;  that  the  premises  were  advertised  for  sale 
for  the  taxes  of  1878,  and  had  been  sold  to  the  county  in  the 
spring  of  1878,  for  the  taxes  of  1877,  and  the  certificates  of 
sale  transferred  to  strangers;  and  ^ey  tended  to  show  that 
the  value  of  the  premises  did  not  exceed  $4,000  or  $4,500. 
The  counter  affidavit  of  Patrick  Carey  tended  to  show  that 
said  premises  were  worth  not  less  than  $6,000;  and  in  this 
affidavit  he  ^^  claims  a  right  of  homestead  in  the  premises." 

From  the  order  appointing  a  receiver,  the  defendant  Patrick 
Carey  appealed. 

Chae.  W.  FelkeVy  for  appellant: 

A  receiver  will  not  be  appointed  when  no  part  of  the  prin- 
VoL.  XLVni.  — 14 
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cipal  is  due.  Bank  of  Ogdenshurgh  v.  Arnold^  5  Paige,  38 ; 
Edwards  on  Receivers,  60.  A  sale  of  part  being  sufficient  to 
pay  the  interest  due,  the  entire  property  should  not  be  placed 
in  the  hands  of  a  receiver.  Quincy  v.  Cheesemanj  4  Sandf. 
Ch.,  406.  In  no  case  will  a  receiver  be  appointed,  certainly 
not  where  the  mortgage  does  not  expressly  give  a  lien  on  rents 
and  profits,  unless  it  clearly  appears,  both  that  the  security  is 
inadequate,  and  that  the  mortgagor  is  insolvent.  Sea  Insur- 
ance Co.  V,  Steibin8,*8  Paige,  566;  Brown  v.  Chase^  Walker's 
Ch.,  43;  Myers  v.  Esielly  48  Miss.,  372;  Shotwell  v.  Smithy 
3  Edw.,  588;  Haas  v.  Chicago  Building  Society ^  8  Cent. 
L.  J.,  456;  Jones  on  Mort.,  §§  15,  16.  And  the  bill  should 
allege  inadequacy  of  the  security.  Warner  v.  Gouvemeur^s 
ExWSy  1  Barb.,  36;  Edwards  on  Receivers,  36. 

The  doctrine  of  apj>ointing  receivers  in  mortgage  cases  had 
its  foundation  in  the  rule,  that  the  mortgagee  was  the  legal 
owner  of  the  land;  and  as  that  rule  no  longer  obtains,  and  the 
mortgagor  now  has  one  year's  redemption  expressly  given  by 
statute,  it  seems  questionable  whether  equity  has  power  to  ap- 
point a  receiver  as  between  mortgagor  and  mortgagee.  Guy 
V,  Ide,  6  Cal.,  99. 

Moses  Hooper y  for  respondent: 

1.  A  receiver  may  be  appointed  after  judgment  R  S., 
§  2787;  Haas  v.  Chicago  B.  S,,  8  Cent.  L.  J.,  456;  High  on 
Receivers,  §  110;  Hyman  v.  Kelly ^  1  Nev.,  179;  Astorv, 
Turner^  11  Paige,  436;  Bowman  v,  Bell^  14  Simons,  392. 
2.  A  mortgage  of  the  fe^  includes  the  rents  and  profits;  and 
loss  of  interest  will  be  guarded  against  as  carefully  as  loss  of 
principal.  But  in  this  case  the  whole  should  be  treated  as 
due,  because  maturing  before  sale.  4  Sandf.  Ch.,  406.  3.  An 
express  allegation  of  insolvency  was  unnecessary,  the  facts 
which  were  alleged,  such  as  failure  to  pay  interest  on  a  mort- 
gage of  the  homestead,  or  to  keep  up  the  taxes  on  such  home- 
stead, making  a  prima  facie  case.  Brown  v.  Montgomery^ 
20  N.  Y.,  287,  291;  8  Cent.  L.  J.,  456;  1  Nev.,  179;  Orphan 
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Asylum  v.  McCartee^  Hopk.,  435;  Malwn  v.  Crotkers,  28 
N.  J.  Eq.,  567;  Pullanv.  Cinn.y  etc,^  Railroad  Co,^  4  Biss., 
35;  Cheeverv.  Railroad  Co.^  59  Vt.,  653,  663-4;  Hoffman's 
Prov.  Eem.,  477.  4.  The  appointment  of  a  receiver  is  for  the 
preservation  of  the  estate,  and  is  discretionary.  Crane  v. 
McCoy,  1  Bond,  422;  Mil.,  etc.,  R.  R.  Co.  v.  Soutter,  2  Wall., 
510,  521 ;  Verplank  v.  Caines,  1  Johns.  Ch.,  57,  58;  Lottimer 
V.  Lardy  4  E.  D.  Smith,  183;  State  v.  Railway  Co.,  18  Md., 
193;  Cortleyeu  v.  Hathaway,  11  N.  J.  Eq.,  39;  Williainson 
V.  R.  R.  Co.,  1  Biss.,  209;  Cairns  v.  ChaheH,  3  Edw.,  312; 
Payn^  v.  Atterbury,  Har.  Ch.  (Mich.),  414;  Tanfield  v.  Irvine, 
2  Ross.,  149;  Wall  St.  Fire  Ins.  Co.  v.  Loud,  20  How.  Pr.,  95; 
Johnson,  V.  Tucker,  2  Tenn.  Ch.,  398;  Reade  v,  Hamlin, 
PhilL  Eq.  (N.  C),  128;  Stockman  v.  Wallis,  30  N.  J.  Eq., 
449;  Chetwood  v.  Coffin,  id.,  450.  6.  The  appointment  of  a 
receiver  of  mortgaged  premises  is  not  prohibited  by  implica- 
tion by  the  statute  giving  one  year  for  redemption.  Finch  v. 
Houghton,  19  Wis.,  149;  Astor  v.  Turner,  2  Barb.,  444;  and 
cases  previously  cited. 

Tatlob,  J.  This  is  an  appeal  from  an  order  appointing  a 
receiver  in  an  action  to  foreclose  a  mortgage.  The  order  was 
made  after  judgment.  The  appellant  is  the  mortgagor.  The 
most  material  question  raised  upon  this  appeal  is,  whether  the 
circuit  court  has  power,  in  an  action  to  foreclose  a  mortgage 
upon  real  estate,  to  appoint  a  receiver  of  the  rents  and  profits 
thereof  in  any  case,  either  before  or  after  judgment. 

It  is  urged  by  the  learned  counsel  for  the  appellant,  that 
as,  by  the  laws  of  this  state,  a  mortgagor  has  a  legal  right  to 
the  possession  of  the  mortgaged  propertj^  until  after  foreclos- 
ure and  sale  of  the  mortgaged  premises,  notwithstanding  the 
condition  of  the  mortgage  has  not  been  performed,  as  all 
legal  actions  for  the  recoverj  of  the  possession  of  the  mort- 
gaged premises  have  been  taken  from  the  mortgagor  by 
express   statute,  and  because  the  courts  have  held  that  the 
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legal  title  in  fee  remains  in  the  mortgagor  until  after  fore- 
closure and  sale,  a  court  of  equity  has  no  power  to  deprive 
the  mortgagor  of  his  right  to  the  possession  under  his  title, 
until  such  title  is  extinguished  by  a  sale  upon  the  judgment  of 
foreclosure. 

This  question  has  been  frequently  passed  upon  by  the 
courts  of  other  states  where  the  law  gives  a  mortgagee  no 
greater  rights  than  are  secured  to  him  by  the  laws  of  this 
state;  and,  after  a  careful  examination  of  decisions  made  by 
such  courts,  it  will  be  seen  that  the  general  current  of  author- 
ity is  in  favor  of  the  exercise  of  the  power  in  a  proper  case, 
notwithstanding  the  laws  prohibiting  the  mortgagee  from  tak- 
ing any  proceeding  at  law  to  recover  the  mortgaged  premises 
until  after  sale.  The  power  of  a  court  of  equity  to  appoint  a 
receiver  of  the  rents  and  profits  of  the  real  estate  mortgaged, 
in  an  action  to  foreclose  the  mortgage,  in  states  where  the 
rights  of  the  mortgagor  are  substantially  the  same  as  in  this 
state,  has  been  sustained  by  the  courts  in  the  following  cases: 
Bank  v.  Arnold^  5  Paige,  39;  Ins,  Co.  v.  Stehiin^^  8  Paige, 
566;  Astorv.  Turner^  11  Paige,  436;  Verplank  v.  Caines^ 
1  Johns.  Ch.,  58;  Clason  v,  Corley^  5  Sandf.  S.  C,  447;  Bank 
V.  Tallmany  31  Barb.,  201;  Smith  v.  Tiffany^  13  Hun,  671 
(N.  T.);  Callanan  v.  Shaw^  19  Iowa,  183;  Fitzgerald  v,  Dan- 
iels^ Chicago  Legal  News,  Jan.  3,  1880,  p.  141;  Pasco  v. 
Gamble^  15  Florida,  562;  Hyman  v.  Kelly ^  1  Nevada,  179; 
Phillips  V.  Eilandy  52  Miss.,  721;  Whitehead  v.  Wooten^  43 
Miss.,  526;  Myers  v.  Estell^  48  Miss.,  372;  Boyce  v.  Boyce^ 
6  Kich.  Eq.  (S.  C),  302,  and  MaUhews  v.  Preston^  cited  in 
a  note  to  the  last  case;  Douglass  v.  ClinSy  12  Bush  (Ky.), 
608-622;  Bridge  Co.  v.  Douglass,  12  Bush,  673. 

Many  other  cases  might  be  cited,  but  the  foregoing  are  sufli- 
cient  to  show  the  general  current  of  opinion  in  this  country 
upon  this  subject.  In  England,  and  those  states  in  this  coun- 
try where  the  legal  title  to  the  real  estate  vests  in  the  mort- 
gagee,  and  after  forfeiture  he  can   maintain   an  action  of 
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ejectment  to  recover  the  possession  of  the  mortgaged  premises, 
or  compel  the  tenants  to  attorn  to  him,  as  a  general  rnle  a 
court  of  equity  will  not  appoint  a  receiver  on  the  application 
of  the  mortgagee,  but  leave  him  to  his  legal  remedies.  Sturch 
V.  Youngy  5  Beavan,  557;  Anderson  v.  Kemshead^  16  Beavan, 
329;  Bemey  v.  Sewell^  1  Jac  &  Walker,  647;  Ackland  v. 
Gravener^  31  Beavan,  482;  Cortley^u  v.  Hathaway ^  11  N.  J. 
Eq.,  39;  Friahie  v.  Bateman^  24  N.  J.  Eq.,  28;  Beat  v.  Scher- 
mier,  2  Halst.  Eq.  (N.  J.),  154. 

The  rule  in  England  has  been  changed  by  statute  so  that  a 
mortgagee  may  have  a  receiver  whenever  the  principal,  or  an 
installment  of  interest  or  principal,  or  insurance  agreed  to  be 
paid  by  the  mortgagor,  remains  unpaid  for  a  definite  period  aftc^r 
the  same  becomes  due  (23  and  24  Vict.,  c.  145,  §§  1 1-32),  without 
regard  to  the  adequacy  of  the  surety.  Previous  to  this  enact- 
ment, the  courts  of  England,  as  well  as  the  courts  in  those 
states  where  mortgagees  have  the  legal  title  and  are  entitled  to 
the  possession  of  the  mortgaged  premises,  were  accustomed  to 
appoint  a  receiver  on  the  motion  of  the  mortgagee  out  of  pos- 
session, only  where  equitable  grounds  existed  therefor,  and  on 
the  application  of  persons  having  only  equitable  mortgages, 
who  were  not  in  a  position  to  recover  the  possession  of  the 
mortgaged  premises  in  an  action  at  law.  See  Ackland  v. 
GraveneVy  supra;  Anderson  v.  Kemsheady  supra;  Union 
Trust  Co,  V.  Railroady  4  Cent  Law  J.,  585;  Meaden  v.  Sea- 
ley  y  6  Hare's  R,  620;  Tanfield  v.  Irviney  2  Russ.,  149; 
Mahon  V.  CrotherSy  28  N.  J.  Eq.,  567;  Cortleyeu  v.  Hatha- 
wayy  3  Stock.,  N.  J.,  39;  Johnson  v.  Tucker y  2  Tenn.  Ch.,  398; 
Hmshawy  Ward  <&  Co.  v.  WellSy  9  Humph.,  568-579; 
Farnham  v.  Campbelly  10  Paigp,  598.    < 

The  cases  above  cited  put  the  appointment  of  a  receiver 
upon  equitable  grounds;  and  the  fact  that  the  mortgagee  has  a 
legal  right  to  the  possession  of  the  mortgaged  premises  after 
condition  broken,  and  is  permitted  to  enforce  that  right  by  an 
action  at  law,  has  been  held  in  most  of  the  courts  a  good 
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reason  for  refusing  the  appointment,  rather  than  for  his  ap- 
pointment. It  would  seem,  therefore,  that  the  fact  that  the 
law  prohibits  the  mortgagee  from  obtaining  the  possession  of 
the  mortgaged  premises  by  any  action  at  law,  until  after 
foreclosure  and  sale,  is  an  argument  in  favor  of  the  exercise  of 
the  power  on  the  part  of  a  court  of  equity  to  make,  rather 
than  refuse,  the  appointment. 

We  find  no  courts  in  this  country  which  have  denied  the 
power  of  a  court  of  equity  to  appoint  a  receiver  on  the  appli- 
cation of  the  mortgagee  in  a  foreclosure  action,  except  the 
courts  of  Michigan  and  California.  Wagar  v.  Stone,  36  Mich., 
364;  Guy  v.  Ide,  6  Cal.,  99. 

Although  we  have  the  highest  respect  for  the  opinions  of 
the  learned  courts  making  these  last  decisions,  we  are  inclined 
to  hold  that  the  reasons  advanced  in  them  are  insufficient  to 
overturn  the  general  current  of  authority  against  them;  and 
that  we  should  hold  with  the  current  of  authority  above  cited, 
had  the  question  been  an  entirely  new  one  in  this  court. 

In  the  cases  of  (Hllett  v.  Eaton,  6  Wis.,  30;  Tallman  v. 
Ely,  id.,  244;  Stark  v.  Brown,  12  Wis.,  572;  Hennesy  v.- 
Farrell,  20  Wis.,  42,  and  Roche  v.  Knight,  21  Wis.,  324,  this 
court  held  that  if  the  mortgagee  obtained  the  peaceable  pos- 
session of  the  mortgaged  premises  without  foreclosure  sale, 
after  the  condition  of  the  mortgage  had  been  broken,  the  mort- 
gagor could  not  turn  him  out  of  such  possession  by  an  action 
of  ejectment,  or  by  any  other  legal  or  equitable  proceeding, 
until  he  paid  the  amount  due  on  the  mortgage,  or  until  the 
same  had  been  paid  by  the  application  of  the  rents  and  profits. 

These  cases  do  not  go  upon  the  ground  that  the  mortgagee, 
by  the  act  of  taking  possessiQn,  acquires  any  legal  title  to  the 
fee  of  the  land  mortgaged.  He  does  not  defend  upon  the 
ground  of  his  title  at  law,  but  upon  the  equitable  ground  that, 
having  a  lien  upon  the  property  in  his  possession  by  contract 
with  the  owner  of  the  fee,  and  his  right  to  the  payment  of  the 
amount  of   his  lien  having  matured  and  remaining  undis- 
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charged,  it  is  equitable  that  the  lien -holder,  being  in  possession 
of  the  property  to  which  his  lien  attaches  and  out  of  which 
his  debt  is  to  be  paid,  should  be  permitted  to  hold  such  pos- 
session, and  apply  the  rents  and  profits  which  can  be  derived 
by  sach  possession  to  the  discharge  of  his  debt,  until  the  same 
shall  be  paid. 

To  snstain  the  position  taken  by  the  learned  counsel  for 
the  appellant,  it  would  be  necessary  to  overrule  these  cases; 
for  if,  as  is  urged,  the  mortgagor  is  entitled  absolutely  to  the 
possession  of  the  mortgaged  premises  irrespective  of  all  equi- 
table considerations,  until  a  foreclosure  and  sale,  the  law  having 
secured  to  him  the  legal  title  until  that  event  takes  place,  it 
would  be  impossible  to  sustain  the  right  of  the  mortgagee  to 
the  possession,  however  acquired,  until  after  foreclosure  and 
sale.  These  decisions  clearly  recognize  the  equitable  right  of 
a  mortgagee,  after  condition  broken,  to  appropriate  to  the 
payment  of  his  mortgage  debt  the  rents  and  profits  of  the 
mortgaged  estate,  by  his  own  acts;  and  if  he  is  permitted  to 
do  that  under  any  circumstances,  it  would  seem  that  a  court 
of  equity  would  have  the  power  to  do  it  for  him,  in  a  case 
where  the  circumstances  clearly  show  that  unless  it  be  done  he 
will  necessarily  lose  some  part  of  his  mortgage  debt. 

Although  the  mortgagee  has  no  legal  estate  in  the  lands 
mortgaged,  yet  this  court  has  recognized  that  he  has  an 
equitable  interest  which  the  courts  are  bound  to  protect,  and 
that  the  mortgagor  must  in  some  respects  bo  considered  in 
possession  for  the  benefit  of  the  mortgagee.  He  holds  the 
estate  mortgaged  in  some  respects  as  trustee  for  the  benefit  of 
the  mortgagee;  and  a  court  of  inquiry  will  interfere  to  pre- 
vent the  destruction  or  waste  of  the  mortgaged  estate  by  the 
mortgagor  and  those  claiming  under  him,  when  such  destruc- 
tion or  waste  endangers  the  security  of  the  mortgagee.  Avery 
V.  Jtiddj  21  Wis.,  262 ;  Jones  v.  Coatigan^  12  Wis.,  677 ;  Seatqff 
V.  Anderson^  28  Wis.,  212;  Fairhank  v.  Ctidworth,  33  Wis., 
358.     These  cases,  and  many  more  which  might  be  cited, 
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show  that  courts  of  equity  in  this  state  will  interfere  to  pro- 
tect the  rights  of  the  mortgagee  in  the  property  mortgaged, 
and,  where  necessary  to  secure  the  mortgaged  debt,  will  inter- 
fere to  prevent  its  destruction  or  waste,  so  that  it  may  be 
applied  in  its  entirety  to  the  payment  of  the  debt  secured  by 
its  pledge. 

The  only  case  in  this  court  where  the  direct  question  of  the 
appointment  of  a  receiver  of  the  rents  and  profits  of  the  mort- 
gaged estate,  in  order  to  appropriate  the  same  to  the  mortgage 
debt,  was  presented,  is  Finch  v.  Houghton^  19  Wis.,  150.  In 
that  case  the  court  below  appointed  a  receiver  of  the  rents  and 
profits  of  the  mortgaged  premises,  pending  an  action  to  fore- 
close  a  mortgage,  upon  allegations  and  proofs  of  a  like  nature 
to  those  upon  which  the  court  in  the  case  at  bar  made  the 
appointment;  and,  upon  an  appeal  from  that  order,  this  court 
aflSrmed  the  appointment.  Justice  Cole,  who  wrote  the  opin- 
ion, says:  ^^  We  are  satisfied,  from  the  afiidavits  read  upon 
the  hearing  of  the  application,  that  a  prima  facie  case  was 
established  for  the  appointment  of  a  receiver.  The  decided 
weight  of  testimony  tends  to  show  that  the  mortgaged  prem- 
ises are  not  an  adequate  security  for  the  payment  of  the 
mortgage,  while  those  personally  liable  are  probably  not  able 
to  pay  the  deficiency.  The  whole  mortgage  debt  is  due,  and 
considerable  interest,  which  was  payable  annually,  remains 
unpaid.  Besides,  those  in  possession  neglect  to  pay  the  taxes, 
and  there  are  many  circumstances  disclosed  which  tend  strongly 
to  show  that  the  appellant  has  endeavored  to  obtain  some  tax 
deeds  upon  the  mortgaged  property  to  defeat  the  mortgage. 
It  appears  that  he  is  the  owner  of  the  equity  of  redemption,  in 
possession,  and  therefore  an  indispensable  party  to  an  action 
of  foreclosure;  .  .  .  and,  as  there  are  some  circumstances 
which  tend  to  throw  suspicion  on  the  fairness  of  the  appel- 
lant's conduct,  a  receiver  was  rightfully  appointed.'*  This 
decision  was  made  in  1866,  and  from  that  time  to  the  present 
no  question  has  been  raised  as  to  the  authority  of  that  decis- 
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ion;  and  from  personal  observation  we  know  that  it  has  been 
a  common  practice  in  the  circuit  courts  of  the  state  to  appoint 
receivers  in  foreclosure  actions. 

This  case  must  therefore  be  conclusive  on  us  of  the  power 
of  the  circuit  courts  to  appoint  receivers  fn  foreclosure  actions, 
unless  there  has  been  some  change  in  our  laws  which  destroys 
the  authority  of  that  decision. 

It  is  insisted  by  the  counsel  for  appellant,  that  this  decision 
is  not  applicable  to  the  case  at  bar,  for  the  reason  that  when 
that  mortgage  was  given  the  mortgagor  had  no  right  of  re- 
demption after  foreclosure  and  sale,  and  that  chapter  195, 
Laws  of  1859,  which  secures  to  the  mortgagor  a  right  to  re- 
deem the  lands  for  one  year  after  the  foreclosure  sale,  prevents 
the  issuing  of  a  deed  until  after  the  expiration  of  such  year, 
and  provides  that  the  mortgagor  shall  remain  in  possession 
until  the  expiration  of  such  year,  is  a  clear  legislative  declara- 
tion that  the  mortgagee  shall  not  have  any  benefit  of  the 
mortgaged  premises  under  any  circumstances  until  after  the 
time  for  redemption  has  expil*ed;  and  that  the  law  which  now 
prohibits  any  sale  until  one  year  after  the  judgment  of  fore- 
closure is  entered,  is  equally  conclusive  of  the  intention  to 
prohibit  any  right  of  possession  on  the  part  of  the  mortgagee 
until  after  the  expiration  of  such  year. 

As  the  law  now  stands,  there  is  no  redemption  after  sale. 
The  statute  simply  delays  the  sale  for  one  year  after  judgment. 
As  the  law  stood  when  the  mortgage  was  given  upon  the 
foreclosure  of  which  a  receiver  was  appointed  in  the  case  of 
Finch  V,  Houghton^  supra^  it  secured  to  the  mortgagor  the 
right  to  the  possession  until  a  sale  was  made,  as  absolutely  as 
it  does  now.  It  cannot  be  said  that  the  right  of  the  mortgagor 
now  to  remain  in  possession  after  judgment  for  one  year,  un- 
til after  the  sale  is  made,  is  any  more  sacred  than  it  was 
then  to  remain  in  possession  until  after  judgment  and  until 
sale  made,  under  the  old  law;  and  yet  this  court  held,  in  the 
case  above  cited,  that,  when  equity  and  good  conscience  de- 
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inanded,  in  order  to  protect  the  interest  of  the  mortgagee,  he 
might  be  removed  from  the  possession  before  judgment  and 
sale.  If,  under  the  law  as  it  now  is,  the  right  of  possession 
is  inviolable  in  the  mortgagor  until  after  the  sale  made,  it 
was  equally  so  under  the  law  as  it  stood  previous  to  1859. 
Both  the  courts  which  have  held  that  a  receiver  could  not  be 
appointed  in  a  foreclosure  action,  held  that  they  could  not  be 
appointed  pendente  lite  and  before  judgment.  Guy  v.  Ide 
and  Wagar  v.  Stone,  supra.  And  both  put  the  decision  on 
the  ground  that  the  legal  title  and  the  right  of  possession 
were  secured  to  the  mortgagee  by  statute.  That  the  posses- 
sion is  secured  to  the  mortgagor  for  a  longer  or  shorter  time, 
by  statute,  cannot  change  the  principle;  and  if  the  right  to 
appoint  a  receiver  may  be  exercised  by  the  court  before  the 
expiration  of  the  shorter  period  fixed  by  the  statute,  it  may 
with  equal  propriety  be  exercised  before  the  expiration  of  the 
longer  period.  There  is  nothing,  therefore,  in  the  laws  extend- 
ing the  time  before  a  sale  can  be  made  upon  a  foreclosure 
judgment,  which  detracts  from  the  authority  of  the  case  of 
Finch  V.  Houghton^  supra. 

There  has  been  one  other  change  made  in  the  statutes 
of  this  state  upon  the  subject  of  the  rights  of  mortgagors  and 
mortgagees,  which  we  will  notice,  although  it  has  perhaps 
very  little  to  do  with  the  determination  of  this  case.  Previous 
to  the  revision  of  1878,  section  1,  ch.  101,  E.  S.  1858,  pro- 
vided that  a  tenant  might  attorn  to  a  mortgagee  after  the 
mortgage  had  been  forfeited.  Under  this  provision  it  is  prob- 
able that  a  tenant  of  a  mortgagor  might,  after  the  forfeiture 
of  a  mortgage  upon  the  estate  held  by  him,  have  paid  rent  to 
the  mortgagee,  and  in  that  way  have  efiEectually  put  the  mort- 
gagee in  possession,  even  against  the  wish  of  the  mortgagor. 
This  section  has  been  very  seldom,  if  ever,  acted  upon  in  this 
state,  and  I  have  no  knowledge  of  any  case  in  this  court 
where  its  effect  has  been  commented  upon,  although  it  might 
have  been  used,  perhaps,  with  some  force  in  sustaining  the 
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decisions  of  this  court  above  cited,  which  hold  that  a  mort- 
gagee in  possession,  after  condition  broken,  cannot  be  evicted 
by  the  mortgagor  until  the  mortgage  debt  is  paid.  This  pro- 
vision, which  was  considered  incongruous  and  not  in  accord- 
ance with  the  spirit  of  the  laws  upon  the  subject  of  the  rights 
of  mortgagors  and  mortgagees,  was  repealed  by  the  revision 
of  1878,  and  no  tenant  can  now  attorn  to  a  mortgagee,  or  one 
claiming  under  him,  until  after  foreclosure,  sale,  and  convey- 
ance to  the  purchaser  on  such  sale.  See  section  2182,  E.  S. 
1878. 

The  statute  above  referred  to  was  neither  considered  nor 
commented  upon  in  the  decisions  of  this  court  above  cited, 
and  its  repeal  cannot  therefore  affect  the  authority  of  such 
decisions. 

The  counsel  for  the  appellant  insists  that  the  court  has  no 
authority  to  appoint  a  receiver  after  judgment,  or  intermediate 
tiie  judgment  ordering  a  sale  and  the  sale.  We  think  the 
authorities  show  very  clearly  that  a  receiver  may  be  appointed 
after  judgment  and  before  sale,  especially  when  the  sale  is  de- 
layed for  some  considerable  length  of  time  thereafter.  In  the 
following  cases  the  appointment  was  made  after  judgment,  and 
approved:  Bank  v.  Tallmanj  31  Barb.,  201;  Smith  v.  Tif- 
fany y  13  Hun,  671-2;  Astor  v.  Turner,  11  Paige,  436; 
ffackettv.  Snow,  10  Irish  Eq.,  220;  Cooke  v.  Owyn  <&  Wight j 
3  Atkyns,  690;  Thomas  v.  Dames,  11  Beavan,  29;  Jones  on 
Mortgages,  §  153.  We  think  there  would  be  great  propriety 
in  many  cases  in  delaying  the  appointment  until  after  the 
rights  of  the  parties  are  fixed  by  the  judgment,  and  especially 
so  where  there  is  a  dispute  as  to  the  amount  actually  due  upon 
the  mortgage,  or  where  there  is  a  question  as  to  what  real 
estate  the  mortgage  covers.  In  cases  of  this  kind  great  in- 
justice might  be  done  by  the  appointment  of  a  receiver  before 
judgment,  whereas  after  judgment,  when  the  amount  of  the 
mortgage  claim  is  fixed,  and  the  property  subjected  to  the  pay- 
ment of  the  same  ascertained,  the  court  is  in  a  much  more 
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advantageous  position  for  determining  whether  elquity  requires 
the  appointment  of  a  receiver  or  not 

It  is  also  objected  that  the  whole  amount  of  the  mortgage 
debt  is  not  due,  and  that  the  mortgaged  premises  are  of  ample 
value  to  pay  the  amount  due,  with  the  costs.  There  might  be 
some  force  in  this  objection  if  the  premises  could  be  sold,  ad- 
vantageously to  the  parties,  in  parcels;  but  in  this  case  the 
court  has  determined  that  it  is  for  the  benefit  of  all  parties 
that  the  whole  of  the  mortgaged  premises  should  bo  sold  to 
pay  the  installment  due;  and  in  addition  to  that  it  appears 
that  the  whole  sum  secured  by  the  mortgage  will  become  due 
before  a  sale  can  take  place  under  the  judgment.  We  think, 
therefore,  the  case  should  be  treated  in  the  same  manner  as 
though  the  whole  mortgage  debt  had  become  due  when  the 
judgment  was  entered. 

It  is  also  insisted  that  it  does  not  appear  from  the  proofs 
that  the  mortgagor  is  insolvent  and  unable  to  pay  the  mort- 
gage debt,  if  there  should  be  a  deficiency  after  the  mortgaged 
premises  are  sold.  The  evidence  shows  that  the  mortgage  is 
upon  the  homestead  of  the  mortgagor;  that  he  has  neither 
paid  the  interest  nor  any  part  of  the  principal;  that  the  mort- 
gage debt  is  probably  more  than  the  mortgaged  premises 
could  be  sold  for;  and  that  there  are  other  judgments  against 
the  mortgagor  which  are  unsatisfied.  We  think,  in  the  ab- 
sence of  any  rebutting  proofs,  the  insolvency  of  the  mortgagor 
is  sufficiently  established. 

The  objection  that  the  complaint  does  not  state  any  facts 
which  would  authorize  the  appointment  of  a  receiver,  we 
think,  has  no  force  where  the  appointment  is  not  applied  for 
until  after  judgment. 

We  agree  with  the  counsel  for  the  appellant  that  the  court 
should  not  appoint  a  receiver  in  a  foreclosure  action  unless 
the  facts  establish  a  case  which  clearly  invokes  the  exercise  of 
the  equitable  powers  of  the  court,  in  order  to  protect  the  mort- 
gagee against  loss  and  injury  which  will  necessarily  result  to 
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him  by  reason  of  the  acts  or  negligence  of  the  mortgagor  or 
those  claiming  under  him.  We  think  the  facts  in  this  case 
show  that  the  mortgagor,  by  his  willful  neglect  in  not  paying 
the  taxes,  is  casting  a  burden  upon  the  m<5rtgaged  estate  which 
equity  demands  he  should  discharge.  It  is  clearly  a  want  of 
good  faith  on  the  part  of  the  mortgagor  to  neglect  to  pay  the 
interest  on  the  mortgage  debt,  or  to  pay  the  taxes  upon  the 
mortgaged  property,  and  yet  remain  in  possession,  and  appro- 
priate all  the  profits  of  the  use  of  the  estate  to  his  own 
purposes. 

We  are  clearly  of  the  opinion  that  there  was  no  abuse  of 
the  discretion  of  the  court  in  appointing  a  receiver  in  this 
case. 

Whether  the  court  ought  not  to  have  excepted  the  home- 
stead, consisting  of  the  dwelling-house  and  40  acres  of  land 
upon  which  the  same  is  situate,  from  the  effects  of  the  order, 
it  is  unnecessary  to  determine  on  this  appeal.  If  the  appel- 
lant desires  the  homestead  exempted,  he  can  apply  for  a  mod- 
ification of  the  order  in  that  respect,  and,  as  we  understood 
the  counsel  for  the  respondent,  there  would  be  no  objection  to 
such  modification. 

By  the  Court.  —  The  order  of  the  circuit  court  is  aflSrmed, 
without  prqudice  to  the  right  of  the  appellant  to  apply  for  a 
modification  of  the  order  as  above  suggested. 


TuBNEE  vs.  BuENELL,  Garnishee. 
December  18,  1879— January  7, 1880, 


Compi'omise  of  doubtful  claim,  48  ^\ 

1J»  ml 

T.,  a  creditor  of  M.  &  E.»  having  a  doubtful  claim  ix>  subject  to  the  payment 
of  the  indebtedness  due  him  certain  insurance  moneys  also  claimed  by 
K.,  knowing  that  K.  had  assigned  his  right  to  such  insurance  moneys  to 
B.,  agreed  with  B.,  in  consideration  of  $200  paid  him  by  the  latter  for 
sums  which  T.  daimed  to  have  advanced  for  premiums  on  the  policies, 
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to  relinqaish  all  dainis  against  the  insurance  company  for  such  moneys, 
and  thereupon  consented  to  the  payment  thereof  by  the  company  to  6. 
In  the  absence  of  any  evidence  that  such  agreement  was  procured  by 
fraud  or  imposition:  Held^  that  T.  cannot,  in  his  action  against  M.  and 
E.,  recover  from  B.*,  as  garnishee,  any  part  of  the  moneys  so  paid  to 
him,  on  the  ground  that  the  assignment  to  him  was  void  as  against  his 
assignor's  creditors. 

APPEAL  from  the  Circuit  Court  for  Winneha-go  County. 

This  was  a  proceediug  in  garnishment,  the  principal  suit 
being  against  E.  McNutt  and  J.  B.,  W.  G.  and  H.  C.  Killips, 
constituting  the  firm  of  McNutt  &  Killips.  The  facts  found 
by  the  circuit  court  were  as  follows:  In  August,  1878,  J.  B., 
H.  C.  &  W.  G.  Killips  were  partners  under  the  name  of  Kil- 
lips &  Sons,  and,  as  such,  owners  of  a  mill  and  machinery  in 
Winneconne.  Prior  to  that  time,  said  firm  had  given  plaintiff 
a  chattel  mortgage  of  a  portion  of  said  machinery,  to  secure 
payment  of  $1,500.  Turner^  the  plaintiff,  was  a  banker  or 
broker  at  Winneconne,  and  agent  for  divers  insurance  com- 
panies, with  power  to  issue  policies;  and  as  such  agent  he  pro- 
cured insurance,  in  certain  of  said  companies,  upon  said  mill 
and  machinery.  On  the  30th  of  August,  1878,  the  mill  and 
machinery  were  burned;  there  being  then  policies  upon,  the 
same  in  three  of  said  companies  amounting  to  $2,500,  viz., 
one  of  $1,000  in  the  Gterman  American  Insurance  Company, 
one  of  $1,000  in  another,  and  one  of  $500  in  a  third  company. 
At  the  time  of  the  loss,  none  of  the  Killipses  had  seen  the  pol- 
icies or  knew  the  amount  of  the  insurance  obtained  upon  the 
property  by  Turner^  such  insurance  having  been  procured  and 
paid  for  by  him  without  their  direction ;  and  after  the  loss  they 
"  claimed  "  that  Turner  "  would  give  them  no  information  as 
to  the  policies  or  the  amount  of  insurance,  except  that  he 
claimed  that  all  said  insurance  was  payable  absolutely  to  him." 
On  the  2d  of  September,  1878,  Killips  &  Sons  retained  Bur- 
nelly  who  is  a  lawyer  residing  in  the  city  of  Oshkosh,  and  ad- 
vised with  him  concerning  their  said  insurance,  representing 
to  him  that  they  expected  to  have  trouble  and  perhaps  litiga- 
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tion  with  Turner^  and  also  with  the  insurance  companies,  and 
that  they  had  no  money  to  pay  for  a  retainer,  or  for  such  ser- 
vice as  he  might  render.  Thereupon,  at  the  suggestion  of 
Bumellj  it  was  agreed  that  they  should  assign  to  him  all  their 
interest  in  the  policies  in  payment  for  any  services  which  he 
might  render  them  in  any  litigation  they  might  have  concern- 
ing such  loss  by  fire;  and  accordingly,  on  that  day,  they  exe- 
cuted to  him  an  assignment  of  their  interest  in  such  policies, 
such  assignment  purporting  on  its  face  to  be  made  in  consid- 
eration of  $500  in  hand  paid  to  the  assignors,  "and  of  divers 
other  good  and  valuable  considerations;"  and,  in  consideration 
of  such  assignment,  Bumell  executed  to  them  an  agreement 
to  render  his  services  in  conducting  such  litigation,  and  in 
settling  with  the  companies  or  with  Turner.  Between  the  2d 
and  the  27th  days  of  said  month  of  September,  Killips  &  Sons 
did  advise,  at  various  times,  with  Burnell,  as  an  attorney-at- 
law,  concerning  said  matters;  and  at  some  time  during  the 
same  period  Bumell  notified  the  insurance  companies  of  said 
assignment  to  him.  About  the  27th  of  said  September,  "  it 
was  claimed  that  said  companies  were  ready  and  willing  to  pay 
said  loss  without  litigation;  ^'  and  on  that  day  Turner  and  his 
attorney,  with  H.  0.  Killips,  Bumell^  and  one  or  two  adjust- 
ing agents  of  the  insurance  companies,  met  in  the  city  of  Osh- 
kosh.  The  adjusting  agent  who  represented  two  of  the 
companies  had  drafts  amounting  to  $1,500  (the  amount  which 
said  two  companies  were  to  pay),  which  drafts  were  payable  to 
the  order  of  Killips  &  Sons,  Bumell  and  Txirner.  In  each  of 
said  policies  it  was  written  that  the  loss  was  payable  to  Turner^ 
as  his  interest  might  appear,  and  not  absolutely;  but  other- 
wise the  policies  were  payable  to  Killips  &  SonSy  the  owners  of 
the  property;  and  Turner* e  interest  therein  was  only  that  cre- 
ated by  the  $1,500  chattel  mortgage  above  mentioned.  At  this 
meeting,  however.  Turner  claimed  that  the  firm  of  McNutt  & 
Killips  [which  seems  to  have  been  the  successor  to  Killips  & 
Sons,  though  there  is  no  finding  on  that  point]  owed  him  a  large 


Digitized  by  LjOOQiC 


224  SUPREME  COURT  OF  WISCONSIN, 

Turner  vs.  Bumell,  Garnishee. 

sum  of  money,  over  and  above  the  amount  secured  by  the 
chattel  mortgage;  and  he  claimed  the  right  to  apply  to  that 
indebtedness  the  excess  of  the  insurance  moneys  above  the 
mortgage  debt.  This  claim  was  resisted  by  BiimeU;  and 
at  that  time  Turner  "  finally  abandoned  "  such  claim.  As  no 
money  could  be  obtained  on  said  drafts  unless  they  were  in- 
dorsed by  all  the  payees,  it  was  agreed,  by  way  of  compromise 
and  settlement  of  the  matter,  that  in  consideration  of  Burnell 
paying  Turner  $200  (which  amount  Turner  claimed  to  have 
paid  in  obtaining  such  insurance),  the  latter  should  relinquish 
all  claim  to  have  any  other  part  of  the  insurance  money  ap- 
plied to  the  payment  of  the  indebtedness  to  him  npt  secured 
by  said  chattel  mortgage;  so  that  Tu/mer  was  to  receive  $1,700 
of  the  insurance  money,  and  Burnell  $800.  Thereupon  Turner 
executed  the  following  agreement:  "  In  consideration  of  $200 
premium  on  policies  allowed  me,  I  hereby  relinquish  all  claims 
against  the  German  American  Ins.  Co.  for  insurance  on  the 
mill  building,''  etc,  describing  the  property;  "and  nothing 
above  is  to  be  construed  as  a  release  of  my  claim  for  loss  upon 
property  covered  by  my  chattel  mortgage  which  I  still  hold." 
This  agreement  was  made  with  full  knowledge  of  the  facts, 
including  the  fact  of  the  assignment  made  to  Burnell  by  Kil- 
lips  &  Sons;  and  in  pursuance  thereof  the  drafts  for  $1,500 
above  mentioned  were  indorsed  by  all  the  payees  therein  named, 
and  Turner  received  $1,100,  and  Burnell  $400,  of  the  amount, 
less  the  interest  on  each  of  said  sums  for  sixty  days,  which 
was  deducted  by  the  companies.  About  a  week  or  t«n  days 
thereafter,  a  draft  for  the  remaining  $1,000  of  the  insur- 
ance money  became  payable  to  the  order  of  the  same  payees, 
and  was  duly  indorsed  by  them,  and,  in  pursuance  of  the  afore- 
said agreement,  Burnell  received  of  such  moneys  $400,  and 
Turner  $600,  less  the  interest  for  sixty  days,  deducted  by  the 
companies.  The  agreement  made  September  2, 1878,  between 
£illips  &  Sons  and  Burnell^  as  above  stated,  "  in  the  absence 
of  any  waiver  on  defendant's  part,  was  void  as  to  creditors. 
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except  a  reasonable  compensation  to  be  taken  out  of  such  insur- 
ance moneys  for  the  services  of  Burneliy  At  the  commence- 
ment  of  these  garnishment  proceedings,  Bumell  had  in  his 
hands  no  property,  money,  effects  or  credits  belonging  to  Kil- 
lips  &  Sons  or  to  any  member  of  that  firm.^ 

Upon  these  findings  the  court  held  that  the  assignment  to 
BumeUj  by  Killips  &  Sons,  of  tlieir  interest  in  the  policies, 
was  good  as  between  the  parties  thereto,  but  void  as  to  credit- 
ors, except  so  far  as  Buriiell  might  retain,  from  the  moneys 
received  under  the  assignment,  the  reasonable  value  of  his 
services  as  attorney;  that  the  agreement  of  September  27th, 
however,  between  Burnell  and  Turner^  was  a  waiver  of 
Turner* B  right  to  any  of  the  insurance  moneys  claimed  by 
Bumellj  and  the  payment  of  the  $200  by  Burnell  to  Turner 
estopped  the  latter  from  claiming  such  right.  Accordingly, 
the  court  rendered  judgment  dismissing  the  proceedings  in 
garnishment,  with  costs  in  favor  of  the  garnishee.  Plaintiif 
excepted  to  most  of  the  findings  of  fact,  and  to  the  conclusion 
of  'law  that,  as  against  Burnell^  he  had  waived  his  rights  as  a 
creditor  of  the  Eillipses,  or  estopped  himself  from  asserting 
them;  and  he  appealed  from  the  judgment. 

jB.  B.  Jackson^  for  appellant: 

The  assignment  to  the  garnishee  defendant  was  fraudulent 
and  void;  the  finding  of  the  court  on  this  point  cannot  be 
disturbed.  Cunningham  v.  Browny  44  Wis.,  72,  77;  Ely  v. 
DaUy^  40  id.,  52.  This  being  the  case,  the  $200  paid  by  him 
to  the  plaintiff  was  the  money  of  the  Killipses;  and,  being 
nsed  to  pay  a  legal  obligation  of  theirs,  it  furnished  no  con- 
sideration for  a  further  agreement  or  a  waiver.  Shapley  v. 
Abbott  J  42  N.  Y.,  447;  Holden  v.  Putnam  Fire  Ins.  Co.^  46 
id,  11;  Wilcox  v.  Howell^  44  id.,  398.  Estoppel  in  pais  is  re- 
sorted to  as  a  means  to  prevent  injustice;  the  defendant  seeks 
to  use  it  as  a  shield  for  fraud.    He  has  been  in  no  way  dam- 

^The  two  last  proiXMtions  are  given  here  as  "  findings  of  fact,"  because 
they  80  appear  in  the  record.—  Rep. 
Vol.  XLVm.-15 
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aged  or  misled  by  the  act  of  the  plaintiff.  His  testimony 
shows  that  he  was  attorney  for  Killips,  and  all  the  claim  he 
had  was  for  $300.  The  rest  was  Killips'  money;  and  to  re- 
quire its  payment  to  the  latter  cannot  injure  the  defendant 
Plaintiff  cannot  be  held  to  have  ratified  the  fraudulent  assign- 
ment except  by  the  clearest  evidence  that  he  so  intended,  and 
that  he  did  so  with  complete  information  and  perfect  freedom 
of  volition.  In  fact,  the  plaintiff  was  ignorant  of  the  truth 
relating  to  the  feigned  consideration  of  $500  mentioned  in 
said  assignment.  Vide  Wait's  Actions  and  Defenses,  470, 
471,  and  cases  there  cited;  Bigelow  on  Estoppel,  2d  ed.,  451; 
47  N.  Y.,  410. 

Charles  W.  FelkeVy  for  respondent,  among  other  things, 
contended,  1.  That  plaintiff  treated  with  defendant  as  owner 
of  the  fund,  with  full  knowledge  of  the  facts,  and  obtained  a 
concession  by  way  of  compromise  which  he  does  not  offer  to 
restore.  This  constitutes  an  equitable  estoppel.  Frost  v. 
Saratoga  Ins.  Co.^  5  Denio,  154;  Dezell  v.  O^Dell^  3  Hill, 
221;  Newman  v.  Hooh^  37  Mo.,  207;  Carpenter  v.  Stilwdlj 
12  Barb.,  135;  Eldred  v.  HazleWs  AdmW,  33  Pa.  St.,  316; 
Roe  V.  Jeromey  18  Conn.,  138;  Cowles  v.  Bacon^  21  id.,  451; 
Dyerv.  Cadj/j  20  id.,  563;  Preston  v.  Mann^  25  id.,  118; 
White  V.  Fox,  29  id.,  570;  Miner  v.  Phcenia  Ins.  Co.,  27 
Wis.,  693;  Webster  v.  Phoenix  Ins.  Co.,  36  id.,  67;  Northwest- 
em  Ins.  Co.  V.  Oermania  Ins.  Co.,  40  id.,  446;  Strong  v. 
Ellsworth,  26  Vt.,  366;  Lucas  v.  Hart,  5  Iowa,  415;  Canal 
Co.  V.  Hathaway,  8  Wend.,  483;  Horn  v.  Cole,  12  Am.  Law 
Keg.,  N.  S.,  303.  2.  That  plaintiff  had  his  election  to  treat 
the  assignment  as  void  in  toto,  or  to  treat  it  as  valid  and  nego- 
tiate for  an  equitable  compromise,  and  must  be  confined  to 
the  course  which  he  first  adopted.  He  cannot  now  be  heard  to 
allege  that  the  assignment  is  fraudulent.  Bigelow  on  Estop- 
pel, 578,  and  cases  there  cited;  Rodermund  v.  Clark,  46  N. 
Y.,  354;  Morris  v.  Rexford,  18  id.,  552;  Bump  on  Fraud. 
Con  v.,  458,  461,  and  cases  there  cited;  Remoick  v.  Baiik  of 
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Chillicothe,  8  Ohio,  530;  Fitch  v.  Baldwin,  17  Johns.,  161; 
Jenness  v.  Berry,  17  N.  H.,  549;  Lemay  v.  Biheau,  2  Minn., 
291;  ScoU  V.  Edes,  3  id.,  377;  Johns  v.  Bolton,  12  Pa.  St., 
339;  Okie  v.  Kelly,  id,  323;  Irwin  v.  Longworth,  20  Ohio, 
581 ;  Dingley  v.  Rohinaon,  5  Me.,  127. 

Cole,  S.  The  evidence,  to  our  mindd,  clearly  shows  that 
the  plaintiff,  in  consideration  of  being  paid  $200  for  premi- 
ums which  he  claimed  to  have  advanced  in  effecting  the  in- 
surance upon  the  mill  and  machinery  of  Killips  &  Sons,  agreed 
to  relinquish,  and  did  in  fact  relinquish,  all  claim  and  right 
to  the  balance  of  the  insurance  money  in  the  hands  of  the 
garnishee.  The  court  below  so  found  as  a  matter  of  fact,  and 
we  think  no  other  conclusion  could  fairly  be  deduced  from  the 
testimony.  The  language  of  the  instrument  bearing  date 
September  27, 1878,  is  very  plain  and  explicit,  showing  that 
such  was  the  understanding  of  the  parties  at  the  time  of  its 
execution.  Indeed,  it  would  be  diflScult  more  clearly  to  ex- 
press that  intention  than  it  is  expressed  in  this  writing,  when 
considered  in  connection  with  the  other  testimony.  The 
agreement  was  in  the  nature  of  an  adjustment  or  compromise 
of  a  doubtful  claim  preferred  by  the  plaintiff;  and  for  a  valu- 
able consideration  he  agreed  to  relinquish  all  claim  upon  the 
insurance  money  except  that  for  the  loss  of  the  property  cov- 
ered by  his  chattel  mortgage.  Ilaving  made  that  agreement, 
having  relinquished  a  doubtful  claim  to  the  whole  fund  in 
the  hands  of  the  garnishee,  for  a  certain  sum  paid  him,  it  is 
difficult  to  perceive  any  valid  reason  why  he  should  not  stand 
by  his  agreement.  It  is  said  by  his  counsel  that  he  did  not 
know,  at  the  time,  what  was  the  real  consideration  for  the 
assignment  made  by  the  Eillipses  of  their  interest  in  the 
insurance  money  to  the  garnishee.  But  he  certainly  had 
ample  notice  that  whatever  interest  these  parties  had  in  that 
fund  had  been  assigned  to  Mr.  Bumell;  and  the  evidence 
satisfactorily  proves  that  the  plaintiff  treated  with  Mr.  Bur- 
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nell  in  the  matter  as  the  real  or  pretended  owner  of  that 
fund. 

.  There  is  not  the  slightest  pretense  for  claiming,  as  we 
think,  that  there  was  any  fraud  or  imposition  in  the  transac- 
tion. Suppose  the  assignment  was  made  by  the  Killipses  with 
a  fraudulent  intent  to  place  the  fund  beyond  the  reach  of 
their  creditors  —  an  inference  which  the  evidence .  scarcely 
warrants:  yet  the  plaintiff  saw  fit  to  abandon  and  relinquish 
all  claim  upon  it,  to  let  the  assignment  stand,  in  consideration 
of  $200.  And  as  there  is  no  sufiicient  evidence  that  the  agree- 
ment was  procured  by  fraud,  or  that  any  improper  means 
were  used  to  secure  its  execution  by  the  plaintiff,  it  seems  to 
ns  it  should  be  enforced  according  to  the  intention  of  the  par- 
ties at  the  time  it  was  made.  It  was  argued  by  the  learned 
counsel  for  the  plaintiff,  that  the  agreement  in  fact  had  no 
reference  whatever  to  the  money  in  the  hands  of  the  garnishee; 
that  it  related  aolely  to  another  matter,  namely,  the  abandon- 
ment by  the  plaintiff  of  an  unfounded  claim  he  had  made  to 
the  whole  insurance,  based  upon  an  erroneous  construction  of 
the  policies.  But  we  are  unable  to  adopt  that  view  as  to  the 
intent  of  the  parties,  or  the  effect  of  the  agreement,  more 
especially  when  the  instrument  is  read  in  the  light  which  the 
other  testimony  throws  upon  it.  The  plaintiff  himself  admits 
that  before  he  executed  the  agreement  he  was  informed  at  the 
Beckwith  House,  by  the  adjuster,  that  Burnell  claimed  the 
interest  of  the  Killipses  in  the  insurance  money,  under  an 
assignment  from  them,  and  ihsiX,  Burnell  was  present  asserting 
his  claim. 

It  was  doubtless  in  view  of  that  claim,  and  in  consideration 
of  the  $200  paid,  that  the  plaintiff  thought  best  to  execute  the 
agreement,  for  the  very  natural  reason  that  it  was  for  his  in- 
terest to  take  that  sum  rather  than  run  the  risk  of  losing  all. 
At  all  events,  the  fact  is  indisputable,  that  by  the  arrange- 
ment made  the  plaintiff  obtained  $200,  which  he  retains;  and, 
having  secured  this  advantage,  it  would  not  seem  to  be  in 
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accord  with  the  principles  of  fair  dealing  to  suffer  him  to  re- 
pudiate the  arrangement  and  attack  the  lona  fides  of  the 
assignment  to  the  garnishee.  We  do  not  deem  it  necessary 
to  consider  the  question,  so  fully  discussed  by  counsel  on  both 
sides,  whether  the  plaintiff  could  subject  this  insurance  money, 
which  belonged  to  the  Ellipses,  to  the  payment  of  his  debt 
against  the  firm  of  McNutt  &  Killips.  It  is  sufficient  for  this 
case  to  say,  as  we  feel  authorized  to  do  upon  the  evidence, 
that  the  plaintiff  knew  that  his  insurance  money  had  been  as- 
signed by  the  Blillipses  to  the  garnishee,  who  claimed  to  own 
it,  and  he  saw  fit  to  make  the  arrangement  about  it  he  did; 
and,  having  agreed  to  relinquish  what  might  perhaps  prove 
an  uncertain  and  contested  claim  for  a  certain  sum  paid,  he 
should  abide  in  good  faith  by  his  agreement. 

These  views  are  decisive  of  the  case. 

By  the  Court.  —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Croningeb  and  another  vs.  Paige. 
December  i7, 1879 ^January  7,  1880, 

Wabrantt:  Pleading:  Damages.  (1)  Warranty  construed,  (2)  Breach 
of  warranty  as  a  d^ense,  (3)  Variance,  (4)  Counterclaim  for  breach 
of  warranty:  measure  of  damages, 

1.  An  agreement  by  the  vendor  of  a  "  heater,"  **  to  protect  the  sale  trom 

infringements  on  other  heaters,"  construed  as  a  warranty  that  the  arti- 
cle sold  was  not  an  infringement  of  any  patent. 

2.  In  a  suit  by  the  vendor  in  such  contract,  for  the  purchase  price,  the 

vendee  may  defend  on  the  ground  that  the  article  sold  was  in  fact  an 
infringement  of  a  patent,  and  that,  within  a  reasonable  time,  he  offered 
to  return  it  upon  that  ground,  and  has  kept  the  offer  good. 

3.  If  the  answer,  while  alleging  (by  way  of  defense)  the  infringement  and 

defendant's  offer  to  return,  does  not  count  upon  the  contract  in  accord- 
ance  witJi  the  construction  here  given  it,  still,  the  contract  being  put  in 
evidence  by  plaintiff,  the  variance  may  be  disregarded,  or  the  answer 
amended. 
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4.  If  the  vendee  has  not  kept  good  his  offer  to  return,  he  may  coanterclaim 
in  the  v«indor*8  action  the  damages  aocroing  to  him  from  the  fact  that 
the  article  infringes  a  patent,  viz :  the  difference  between  the  value  of 
the  article  with  the  right  to  use  it,  and  its  value  without  that  right 
And  where  it  appears  that  the  right  can  be  purchased  for  less  than  the 
price  of  the  ariide,  the  price  of  the  right  is  generally  the  measure  of  his 
damages. 
Ryan,  C.  J.,  dissented  from  the  judgment. 

APPEAL  from  the  County  Court  of  Winnebago  County. 

Action  to  recover  the  price  of  an  "  Armstrong  heater,"  sold 
by  the  plaintiffs  to  the  defendant.  On  the  sale,  the  plaintiffs 
agreed  "  to  protect  sale  from  infringements  on  other  heaters." 
Defendant  agreed  to  accept  a  draft  for  the  price  of  the  heater 
ninety  days  after  the  sale,  payable  in  ten  days  after  acceptance. 

A  claim  was  afterwards  made  to  the  defendant,  by  Stilwell 
&  Bierce,  that  the  heater  was  an  infringement  of  a  patent 
owned  by  them;  and  thereupon  the  defendant  refused  to 
accept  a  draft  for  the  price  which  was  presented  to  him  for 
acceptance  at  the  stipulated  time,  and  then  offered  to  return 
the  heater  to  the  plaintiffs.  The  foregoing  facts  appear  from 
the  pleadings,  proofs  and  findings. 

The  cause  was  tried  before  the  county  judge,  a  jury  having 
been  duly  waived.  On  the  trial,  the  defendant  offered  evi- 
dence to  prove  that  the  heater  in  question  was  an  infringe- 
ment of  the  patent  of  Stilwell  &  Bierce,  but  the  court  refused 
to  receive  the  evidence. 

The  court  held,  in  substance,  that  the  agreement  "  to  pro- 
tect sale  from  infringements  on  other  heaters  "  was  only  an 
undertaking  to  indemnify  the  defendant  against  loss  in  case 
the  heater  was  an  infringement  upon  some  patent;  and  that, 
if  it  was  such  an  infringement,  inasmuch  as  he  had  lost  noth- 
ing thereby,  he  had  no  defense  to  the  action.  Judgment  was 
therefore  rendered  for  the  plaintiffs  for  the  contract  price  of 
the  heater.     The  defendant  appealed. 

John  W.  Hmney  for  appellant: 

If  the  heater  was  an  infringement  of  a  patent,  not  only 
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was  there  a  failure  of  title,  bnt  the  sale  was  illegal,  and  no 
consideration  for  defendant's  promise.  Pacific  Iron  Works 
V.  Newhall,  34  Conn.,  67;  Dickinson  v.  Sally  14  Pick.,  217, 
and  cases  there  cited  in  defendant's  brief,  p.  220;  Bliss  v. 
JUyerSy  8  Mass.,  47.  Upon  every  sale  there  is  an  implied 
warranty  of  title,  which  in  case  of  a  patented  article  includes, 
of  conrse,  any  patent  right  embraced  therein.  And  this  war- 
ranty is  not  excluded  by  express  warranties  upon  other  points. 
Boothby  V.  Scales^  27  Wis.,  626;  Leopold  v.  Van  Kirky  id., 
152.  It  is  not  a  fair  construction  of  the  express  warranty  in 
this  case,  that  defendant  agreed  to  use  the  article  and  pay  for 
it,  if  found  to  be  an  infringement,  and  rely  on  the  plaintiffs 
to  refund  his  damages.  This  would  be  presuming  an  illegal 
contract. 

For  the  respondents,  the  cause  was  submitted  on  the  brief 
of  Weishrod  <&  Ilarshaw: 

1.  The  second  defense  cannot  be  held  a  counterclaim,  be- 
cause not  BO  pleaded  or  designated.  Stowell  v.  Eldred^  39 
Wis.,  615,  630.  2.  Want  of  consideration  cannot  be  proved 
under  a  general  denial,  but  the  facts  showing  illegality,  if  any, 
must  be  alleged.  Bliss  on  Code  Pleading,  §§330,352.  3.  But 
whatever  defense  may  be  allowable  under  the  answer,  there 
was  no  error  in  excluding  the  evidence  as  to  infringement. 
The  terms  of  defendant's  order  indicate  knowledge  that  there 
was  some  dispute  regarding  the  patent.  All  he  wanted  was 
indemnity,  which  plaintiffs  gave  him.  He  seeks  in  this  action 
to  determine  questions  of  infringement,  or  of  priority  be- 
tween owners  of  adversary  patents,  of  which  the  state  courts 
have  no  jurisdiction.  Rice  v.  Oarnharty  34  Wis.,  462;  Pa^e 
V.  Dickerson^  28  id.,  694;  Elmer  v.  Pennel,  40  Me.,  430. 
There  is  no  failure  of  consideration,  because  he  received  what 
he  intend^  to  buy.  Benjamin  on  Sales,  309.  Having  him- 
self sold  the  patented  article,  he  cannot  defend  on  the  ground 
of  worthlessness  of  the  patent  Thomas  v.  Quintainy  5  Duer, 
80,  and  cases  there  cited. 
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Lyon,  J.  We  think  the  undertaking  of  the  plaintiffs  to 
protect  the  sale  of  the  heater  from  infringement  on  other 
heaters  is  something  more  than  an  undertaking  to  indemnify 
the  defendant  from  loss  or  damages  therefrom  should  it  turn 
out  that  the  heater  was  an  infringement  of  some  patent. 
The  plaintiffs  assumed  to  sell  an  article  which  the  purchaser 
might  lawfully  put  to  its  intended  use,  and  it  is  reasonable  to 
infer  that  the  defendant  intended  to  require  them  to  stipulate 
that  the  use  of  it  should  not  render  him  liable  to  prosecution 
for  infringing  a  patent  We  find  nothing  in  the  language  of 
the  contract  which  supports  the  view  that  the  parties  intended 
the  defendant  should  take  the  risk  of  an  infringement,  with- 
out recourse  to  the  plaintiffs,  until  he  should  be  compelled  to 
pay  damages  therefor  at  the  end  of  a  law  suit.  Had  they  so 
intended,  it  is  reasonable  to  assume  that  they  would  have  em- 
ployed language  to  express  such  intention  very  different  from 
that  which  they  did  employ. 

It  is  the  more  reasonable  view,  that  the  defendant  intended 
to  require,  and  tlie  plaintiffs  to  give,  an  undertaking  or  war- 
ranty that  the  sale  and  use  of  the  heater  would  infringe  no 
patent;  and  although  the  contract  is  awkwardly  expressed,  we 
think  the  term  "  protect  sale  "  admits  of,  and  should  receive, 
the  constructiou  above  indicated. 

It  must  be  held,  therefore,  that  the  plaintiffs  undertook  and 
warranted  that  the  heater  was  not  an  infringement  of  any 
patent. 

If  it  was  such  an  infringement,  the  warranty  was  broken 
immediately  upon  the  sale,  and  the  lawful  remedies  for  such 
breach  then  became  available  to  the  defendant  It  has  long 
been  the  settled  law  of  this  state,  that,  for  a  breach  of  war- 
ranty on  the  sale  of  goods,  even  though  there  is  no  actual 
fraud  on  the  part  of  the  vendor,  the  purchaser  may  rescind 
the  sale  by  returning  or  offering  to  return  the  goods  within  a 
reasonable  time.  Boothhy  v.  Scales^  27  Wis.,  626,  and  cases 
cited  in  the  opinion  by  Dixon,  C.  J.    This  rule  is  usually  ap- 
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plied  in  cases  where  the  article  sold  is  not  as  warranted;  but 
no  good  reason  is  perceived  why  it  is  not  equally  applicable 
to  a  case  like  this,  where  the  warranty  goes  to  the  right  to  sell 
and  use  the  article.  The  defendant  answered  and  proved  an 
offer  to  return  the  heater  to  the  plaintiffs.  The  offer  was 
made  when  the  draft  for  the  price  thereof  was  presented  to 
him  for  acceptance;  and  it  is  not  denied  that  it  was  made 
within  a  reasonable  time.  lie  also  offered  to  prove  that  the 
heater  was  an  infringement  of  the  Stilwell  &  Bierce  patent, 
but  the  testimony  was  rejected.  To  make  his  offer  to  return 
available  as  a  defense  to  the  action,  it  was  incumbent  upon 
the  defendant  to  prove  the  infringement.  Hence,  if  the 
county  court  had  jurisdiction  to  try  the  question  of  infringe- 
ment, the  testimony  should  have  been  received. 

This  court  has  held  that  in  an  action  brought  in  a  state 
court  to  recover  the  price  agreed  to  be  paid  for  a  patent  right, 
or  for  the  right  to  manufactare  and  sell  a  patented  article,  the 
defendant,  for  the  purpose  of  showing  want  or  failure  of  con- 
sideration, may  show  that  the  patent  i3  void,  and  for  that 
purpose  may  prove  that  the  invention  is  valueless,  or  that  the 
patentee  was  not  the  inventor  of  the  patented  article;  and  he 
may  establish  the  fact  that  the  patentee  is  not  the  inventor, 
by  proof  that  the  invention  had  been  in  use  before  the  patent 
issued,  or  that  the  patent  is  an  infringement  of  a  prior  patent. 
Rowe  V.  Blanchardy  18  Wis.,  441;  Page  v.  Dickeraon^  28 
Wis.,  694;  Bice  v.  GarnhaH,  84  Wis.,  458. 

At  the  same  time  it  was  freely  conceded  in  those  cases  that 
the  federal  courts  have  exclusive  jurisdiction  of  all  actions  to 
annul  letters  patent,  or  actions  between  owners  of  adversary 
patents,  to  determine  questions  of  infringement  or  priority. 

It  does  not  appear  that  the  "Armstrong  Heater  "  is  a  pat- 
ented article,  unless  it  is  covered  by  the  patent  of  Stilwell  & 
Bierce.  The  record  does  not  show  that  the  plaintiffs  claim 
any  patent  upon  it.  The  validity  of  Stilwell  &  Bierce's  pat- 
ent is  not  assailed.    The  only  question  is,  whether  the  "  Arm- 
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strong  Heater  "  is  covered  by  their  patent.  Hence,  we  have 
here  no  question  of  the  validity  of  a  patent  right,  and  no  con- 
test between  adversary  patentees. 

We  are  clearly  of  the  opinion  that  the  rejected  testimony 
should  have  been  received;  and,  on  the  authority  of  the  cases 
above  cited,  we  should  strongly  incline  to  the  same  opinion 
were  the  question  of  the  validity  of  a  patent  involved  in  the 
issue. 

The  fact  that  the  heater  in  controversy  is  an  infringement 
of  Stilwell  &  Bierce's  patent,  and  the  offer  to  return  the  same 
to  the  plaintiffs,  are  alleged  in  the  answer.  The  answer  also 
alleges  a  contract  by  the  plaintiffs  to  protect  the  defendant  in 
the  use  of  the  heater  and  against  suits  brought  against  him 
for  using  it.  In  the  statement  of  the  contract  the  answer  is 
somewhat  obscure,  and  it  may  be  that  it  does  not  count  upon 
the  contract  in  accordance  with  the  construction  we  have  given 
it.  But  the  contract  was  introduced  by  the  plaintiffs  as  a  part 
of  their  case;  and,  if  there  is  a  variance  between  it  and  the 
answer,  the  variance  is  immaterial,  and  may  be  disregarded, 
or  the  answer  may  be  amended  at  any  time  to  correspond 
with  the  facts.  It  would  have  been  better  pleading  had  it 
been  averred  in  the  answer,  as  the  fact  is,  that  the  plaintiffs 
undertook  and  promised  to  protect  the  sale  of  the  heater  from 
infringements  on  other  heaters. 

The  facts  stated  in  the  answer  are  pleaded  as  a  defense  to 
the  action,  and  not  as  a  counterclaim.  Under  the  contract, 
as  we  construe  it,  had  the  defendant  proved,  in  addition  to  his 
offer  to  return  the  heater,  that  it  infringed  the  patent  of  Stil- 
well &  Bierce,  he  would  have  established  a  valid  defense  to 
the  action.  It  follows  that  those  facts  are  well  pleaded  as  a 
defense. 

It  does  not  apx)ear  whether  the  defendant  has  kept  good  his 
offer  to  return  the  heater.  He  may  have  used  it  with  or  with- 
out purchase  of  the  right  to  do  so  from  Stilwell  &  Bierce, 
or  he  may  have  sold  it     In  either  case  he  is  not  in  a  situation 
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to  voturn  it  and  thus  defeat  the  action,  but  his  only  remedy 
will  be  to  iTytorpose  a  counterclaim  for  damages.  If  the  exi- 
gencies of  the  case  deflMud  it,  the  county  court  will  allow 
further  pleadings  in  that  behalf.  Tli*  rule  of  damages  on  such 
counterclaim  is  the  difference  between  the  value  of  the  heater 
with  the  right  to  use  it,  and  its  value  without  such  right. 
The  amount  of  such  difference  will  generally  be  the  value  of 
the  royalty,  as  it  is  called,  or  the  right  to  manufacture,  sell  or 
use  a  patentee}  article. 

We  find  in  the  record  (though  we  are  not  sure  that  it  is 
part  of  the  evidence)  a  letter  from  Stilwell  &  Bierce  to  the 
defendant  offering  to  sell  him  the  right  to  use  the  heater  in 
question  for  $35.  If,  therefore,  the  defendant  proves  the  in- 
fringement claimed,  it  is  probable  that  the  damages  can  be 
readily  ascertained. 

By  the  Court. —  The  judgment  of  the  county  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 

Etan,  C.  J.,  dissented. 


PoTTEE  vs.  Stranskv,  imp.  ^^^ 

December  20, 1879 — January  7, 1880.  97  m\ 

AssioNMJCirr  of  SECUBrriEs:  Limitation  of  Actions:  Recordino  Act. 
(1)  Assignment  construed  as  made  to  a  partnership.  (2)  When  mort- 
gage not  affected  by  limitation  of  actions  upon  simple  contract  debts. 
(3)  Who  entitled  to  protection  of  recording  act.  (4)  Attestation  of  in- 
strument  for  record.  (5)  Question  of  good  faith  in  assignment  of 
securities. 

1.  An  assignment  of  note  and  mortgage  purported  to  be  in  consideration  of 
a  specified  sum  paid  the  assignor  by  three  persons  named,  who  in  ^t 
constituted  the  firm  of  W.  &  P.,  and  it  assigned  the  instruments  to  "  the 
said  W.  &  P./*  for  their  use  and  benefit,  with  condition  that  if  the  as- 
signor should  pay  to  W.  &  P.  a  specified  sum  by  a  day  named,  the  as- 
signment should  be  void.  The  indebtedness  thus  secured  was  one  to  the 
firm  of  W.  &  P.  Held,  that  the  assignment  was  to  the  firm,  and  not 
to  its  individual  members. 
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2.  The  fact  that  the  statute  of  limitations  has  run  upon  the  note  to  secure 

which  another  note  and  mortgage  were  assigned,  as  well  as  upon  the 
note  originally  secured  by  the  mortgage,  will  not  prevent  the  assignee 
from  foreclosing  the  mortgage. 

3.  To  render  a  prior  assignment  of  a  mortgage  void  as  against  one  claiming 

under  a  subsequent  one,  on  tiie  ground  that  the  former  was  not  re- 
Corded,  such  claimant  must  show  a  recorded  chain  of  title  to  himself 
from  the  common  source  of  title,  and  that  the  instruments  recorded  in 
fact  were  entitled  to  record. 

4.  An  assignment  of  a  mortgage  with  only  one  attesting  witness  is  not  en- 

titled to  record.  ^ 

5.  After  an  assignment  of  a  note  and  mortgage  as  collateral  security  for  a 

debt,  \he  mortgagee  died  without  having  paid  such  debt,  and  ihe  ad- 
ministrator had  not  possession  of  \he  securities,  and  did  not  claim  them 
as  assets  of  the  estate,  and  did  not  know  of  their  e^wlstcnce  nntil  in- 
formed thereof  by  one  C,  to  whom  he  assigned  them  for  the  sum,  ex- 
pressed in  the  instrument,  of  ten  dollars.  G.  assigned  the  note  and 
mortgage  to  S.,  who  paid  only  f  225  for  tiiem,  though  the  mortgage  debt 
was  then  over  $1,600,  and  was  seventeen  years  overdue,  and  the  instru- 
ments were  not  in  C.*s  hands.  Held^  that  S.  was  not  a  purchaser  in 
good  faith. 

APPEAL  from  the  Circuit  Court  for  Kexoaunee  County. 

Action  to  foreclose  a  mortgage  on  lands  in  Kewaunee 
county,  executed  by  David  Youngs  and  Charles  L.  Fellows  to 
Moses  Miller,  August  26,  1857,  to  secure  the  payment  of  a 
promissory  note  of  even  date  therewith,  made  by  the  mort- 
gagors to  the  mortgagee  or  bearer,  for  $500,  and  12  per  cent 
interest,  payable  eighteen  months  after  date.  The  action  was 
commenced  in  18Y7.  . 

The  question  in  controversy  is,  whether  the  plaintiflE  or  the 
defendant  Wyta  Stransky  is  the  owner  of  the  mortgage  in 
suit. 

The  material  facts,  as  shown  by  the  pleadings,  evidence  and 
findings,  are  as  follows:  Under  date  of  February  1,  1858, 
Moses  Miller,  the  mortgagee,  made  his  promissory  note  for 
$525,  and  10  per  cent  interest,  payable  to  Williams  &  Potter 
or  order,  twelve  months  after  the  date  thereof,  and  delivered 
the  same  to  the  payees  therein  named.     Williams  &  Potter 
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were  a  copartnership  firm  doing  business  in  the  city  of  New 
York,  the  members  of  which  were  Richard  S.  Williams  and 
Greorge  N.  Williams  (both  since  deceased),  and  the  plaintiff, 
Ellis  S.  Potter. 

As  collateral  security  for  the  payment  of  the  last  mentioned 
note,  in  November,  1858,  Miller,  the  maker  thereof,  transferred 
and  delivered  to  Williams  &  Potter  the  note  of  Youngs  & 
Fellows,  above  mentioned,  and  assigned  and  delivered  there- 
with to  that  firm  the  mortgage  in  suit.  Such  assignment  is 
in  writing,  indorsed  on  the  mortgage,  and  expresses  the  pur- 
pose for  which  it  was  made.  It  was  signed  and  sealed  by 
Miller,  but  was  not  so  executed  as  to  be  entitled  to  record,  and 
was  not  recorded. 

The  firm  of  Williams  &  Potter  was  dissolved  in  1862. 
Richard  S.  Williams  died  in  1864,  and  George  N.  Williams 
died  in  1867.  The  mort^c«^e  in  suit  and  the  note  it  was  given 
to  secure,  together  with  the  note  of  Miller,  remained  firm  as- 
sets, and  were  in  the  possession  or  under  the  control  of  the 
firm  while  it  continued,  and  of  the  plaintiff,  as  the  surviving 
member  of  the  firm,  after  the  decease  of  his  copartners,  until 
the  trial  of  the  cause.  The  plaintiff  produced  both  notes  and 
the  mortgage  at  the  trial,  and  testified  that  no  payment  had 
been  made  on  either  note. 

Moses  Miller  died  about  the  year  1874,  intestate,  and  Will- 
iam H.  Miller  was  duly  appointed  and  qualified  as  adminis- 
trator of  liis  estate.  In  the  inventory  of  the  estate  returned 
by  the  administrator,  the  note  and  mortgage  of  Youngs  & 
Fellows  are  not  included.  The  administrator  did  not  know 
of  the  existence  of  such  note  and  mortgage  until  1875,  when 
he  was  informed  by  one  Clancy  that  there  was  such  a  mort- 
gage. Clancy  desired  an  assignment  thereof,  for  the  purpose, 
as  he  stated,  of  clearing  the  title,  and  at  the  same  time  stated 
to  the  administrator  that  it  was  invalid.  The  administrator 
thereupon  executed  an  assignment  of  the  note  and  mortgage 
to  Clancy  for  the  consideration  of  $10  therein  expressed. 
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This  assignment,  although  attested  by  bat  one  subscribing  wit- 
ness, was  recorded  in  the  office  of  the  register  of  deeds  of 
Kewaunee  county. 

In  1876,  Clancy  executed  an  assignment  of  the  same  note 
and  mortgage  to  the  defendant  Wyta  Stranahy^  for  the  con- 
sideration therein  expressed  of  $10,  and  the  same  was  duly 
recorded.  The  evidence  tends  to  show  that  Stranaky  paid 
$225  for  such  assignment 

StransJcy  proceeded  immediately  thereafter  to  foreclose  the 
mortgage  by  advertisement,  and  the  mortgaged  premises  were 
sold  to  him,  pursuant  to  such  foreclosure  proceedings,  by  the 
sheriff  of  Kewaunee  county.  Tlie  sheriff  gave  Stranshy  the 
usual  certificate  of  sale,  bearing  date  August  10,  1876,  by 
which  it  appears  that  the  property  was  bid  off  by  Stranshy 
for  the  sum  of  $1,696. 

A  part  of  the  relief  prayed  in  the  complaint  is,  that  the 
sheriff  (who  is  made  a  defendant  in  the  action)  be  enjoined 
from  executing  a  conveyance  of  the  mortgaged  premises  to 
Stramkyj  under  the  sale  and  certificate,  and  that  Stransjey  be 
enjoined  from  transferring  such  certificate  or  receiving  such 
conveyance. 

The  findings  of  fact  by  the  circuit  court  differ  in  some  par- 
ticulars from  the  foregoing  statement.  These  are  sufficiently 
stated  in  the  opinion. 

Judgment  was  entered  for  the  defendant  Stranshy  dis- 
missing the  complaint,  with  costs;  from  'which  the  plaintiff 
appealed  to  this  court. 

For  the  appellant,  there  was  a  brief  by  G.  G.  Sedgwick^  and 
oral  argument  by  Mr.  Sedgwick  and  Wm.  F.  YUas: 

1.  The  assignment  from  Miller  to  Clancy,  being  attested  by 
only  one  witness,  was  not  entitled  to  record;  and  it  was  there- 
fore not  evidence,  and  did  not  constitute  constructive  notice. 
Ely  V.  WilcoKy  20  Wis.,  52S;' Pringle  v.  Dunn,  37  id.,  449; 
Wood  V.  Meyer,  36  id.,  308;  GilheH  v.  Jeas,  31  id.,  110; 
Jones  on  Mortg.,  §  532,  and  cases  there  cited,  §§  478  and  627. 
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There  being  no  proof  of  title  in  Clancy,  the  record  of  the 
assignment  from  him  to  the  defendant  was  not  evidence. 
Smith  V.  Lavyrence^  12  Mich.,  431;  Fanners  aTid  Mechanics^ 
Bank  v.  Bronson^  14  Mich.,  361;  Brinhnan  v.  Jones,  44 
yfi6.y  498;  Sweet  v.  Van  Wyck,  8  Barb.  Ch.,  647.  2.  The 
assignment  to  plaintiff  was  conditional,  and,  being  under  seal, 
constituted  a  mortgage  of  a  mortgage,  and  the  period  of  lim- 
itation was  twenty  years.  Power  v.  Lester^  23  N.  Y.,  527; 
Slee  V.  Prest.  and  Directors  of  Manluittan  Co,,  1  Paige,  48; 
Jones  on  Mortg.,  §  139;  Wiswell  v.  Baxter,  20  Wis.,  680; 
Whipple  V,  Barnes,  21  id.,  328.  3.  Stranshy  was  not  a  pur- 
chaser  in  good  faith.  The  facts  that  Clancy  had  no  recoil 
title;  that  the  mortgage  was  overdue;  that  the  price  paid  was 
so  inadequate;  and  that  his  assignor  could  not  deliver  posses- 
sion of  the  note  and  mortgage  —  were,  all  or  any  of  them, 
sufficient  to  charge  *  him  with  notice;  and  he  took  only  the 
rights  which  his  assignor  possessed.  Davies  v,  Austen,  opin- 
ion of  Lord  Thublow,  1  Vesey  Jr.,  247;  Trustees  of  Union 
College  v.  Wheeler,  61  N.  Y.,  88,  104;  Bush  v.  Lathrop,  22 
id.,  535;  Fisher  v.  Otis,  3  Pin.,  87;  1  Jones  on  Mortg.,  §§  476, 
532,  884-5;  Cornell  v.  HicJiens,  11  Wis.,  353;  Parsons  on 
Notes,  262;  Parsons  on  Con.,  255;  Wade  on  Notes,  §§  23,  24, 
306;  Hoppin  v.  Doty,  25  Wis.,  573;  De  Witt  v.  Perkins,  22 
id.,  473;  Brinkman  v.  Jones,  44  id.,  498;  Kellogg  v.  Smith, 
26  N.  Y.,  18;  Brown  v.  BVydenlurgh,  3  Seld ,  141;  PickeU 
V.  Barron,  29  Barb.,  505;  Bump  on  Frauds,  176;  White  v. 
Denman,  1  Ohio  St.,  110;  31  Wis.,  110;  36  id.,  308. 

For  the  respondent,  there  was  a  brief  by  B.  Z.  Wing,  his 
attorney,  and  S.  O.  and  IF.  J.  Tumefr,  of  counsel;  and  oral 
argument  by  W.  J.  Turner.  They  contended,  1.  That,  upon 
dissolution  befoi*e  the  death  of  either  partner,  the  title  to  firm 
assets  vested  in  all  the  partners  individually,  and  an  action  did 
not  lie  by  the  surviving  partner  alone.  2.  That  the  language 
of  the  assignment  showed  a  transfer  to  the  tliree  individuala 
named,  and  not  to  the  firm  of  Williams  &  Potter.     3.  That 
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the  assignment  to  Clancy  was  properly  found  from  the  allega- 
tions of  the  complaint,  where  the  making  of  the  samd  is  con- 
ceded. 4.  That  an  assignee  of  a  real  estate  mortgage  is  within 
the  recording  act,  and  the  title  of  a  subsequent  assignee  in 
good  faith  will  prevail  over  a  prior  unrecorded  assignment 
R.  S.  1858,  ch.  86,  sees.  25,  34  and  35;  Croft  v.  Banster, 
9  Wi^.,  503;  Eoyt  v.  Jonea^  31  id.,  389;  Campbell  v.  VeddeVj 
3  Keyes,  178.  Miller,  the  original  mortgagee,  being  dead;  his 
office  having  been  destroyed  by  fire,  as  represented  to  Stransky; 
nearly  twenty  years  having  elapsed  since  the  date  of  the  mort- 
gage; the  first  assignees  being  out  of  the  state;  and  no  one 
having  any  knowledge  of  the  prior  assignment  until  its  acci- 
dental discovery  by  plaintiff  among  some  worthless  papers  — 
it  cannot  be  said  that  defendant  was  guilty  of  negligence  in 
not  obtaining  delivery,  or  that  he  was  chargeable  with  notice. 
The  subsequent  conveyance  being  first  recorded,  the  burden  of 
proof  is  upon  the  party  attacking  the  transfer,  to  sliow  fraud. 
Hoyt  V.  Jones  and  Campbell  v.  Vedder^  supra;  Purdy  v. 
HuntingtoTiy  42  N.  T.,  348;  Greene  v.  Wamick,  64  id.,  220; 
Kellogg  v.  Smithy  26  id.,  18;  Acer  v.  Westootty  46  id.,  384; 
Stoddard  v,  Rotton^  5  Bosw.,  387;  Feabody  v.  HobertSy  47 
Barb.,  91.  5.  That,  the  statute  of  limitations  having  run  against 
the  note  to  which  the  assignment  was  collateral,  the  plaintiff's 
remedy  is  gone.  Bundle  v.  Allison^  34  N.  Y.,  180;  Bruen 
V.  Rone^  2  Barb.,  586;  Kane  v,  Bloodgood^  7  Johns.  Ch.,  90; 
Gardon  v.  Bowne^  2  Johns.,  150. 

Lyon,  J.  I.  The  first  question  to  be  determined  is.  Can 
the  plaintiff,  if  otherwise  entitled  to  recover,  maintain  this 
action  as  surviving  partner  of  the  late  firm  of  Williams  & 
Potter;  or  should  it  have  been  brought  in  the  name  of  the 
plaintiff  and  the  heirs  or  personal  representatives  of  the 
deceased  mem'bers  of  that  firm?  The  circuit  court  held  that 
the  plaintiff  cannot  maintain  the  action  as  such  surviving  part- 
ner.   The  ruling  was  doubtless  based  upon  the  language  of 
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the  assignmeDt  by  Moses  Miller  of  the  note  and  mortgage  in 
suit,  through  which  the  plaintiff  claims.  That  assignment  is 
as  follows:  '^  In  consideration  of  $500  to  me  in  hand  paid  by 
Eichard  S.  Williams,  Ellis  S.  Potter  and  George  N.  Williams, 
of  the  city  and  county  and  state  of  New  York,  I  do  hereby 
sell,  assign,  transfer  and  set  over  unto  the  said  Williams  & 
Potter  the  within  indenture  of  mortgage,  together  with  the 
note  accompanying  the  same,  for  tlieir  use  and  benefit,  hereby 
authorizing  them  to  collect  and.  enforce  payment  thereof  in 
my  name  or  otherwise;  but  this  assignment  is  made  upon  this 
express  condition,  that  if  the  said  undersigned  shall  pay  to 
the  said  Williams  &  Potter  the  sum  of  $525  on  or  before  the 
first  day  of  February,  1859,  with  interest  at  the  rate  of  ten 
per  cent,  this  assignment  to  be  void,  it  being  made  for  the 
purpose  of  securing  the  payment  of  the  said  sum  of  $525, 
with  interest  as  aforesaid,  and  for  no  other  purpose  whatever." 

The  note  given  by  Moses  Miller  to  Williams  &  Potter,  to 
secure  which  the  note  and  mortgage  in  suit  were  assigned  as 
collateral,  was  given  for  a  debt  which  Miller  owed  that  firm, 
and  was  the  property  of  the  firm.  Had  the  collaterals  been 
transferred  by  delivery  merely,  there  is  no  room  to  doubt  that 
the  legal  title  thereto  would  have  passed  to  the  firm,  and  the 
firm  could  have  maintained  an  action  upon  them.  Curtis  v. 
MohTy  18  Wis.,  615,  and  cases  cited  in  Vilas  and  Bryant's 
notes.  We  see  nothing  on  the  face  of  the  assignment  to 
indicate  an  intention  to  assign  them  to  the  members  of  the 
firm  as  individuals,  and  not  as  copartners.  We  think  that  if 
a  right  of  action  to  foreclose  the  mortgage  under  Miller's 
assignment  has  not  been  defeated  by  the  subsequent  assign- 
ment to  Stranskj/j  that  right  is  in  the  plaintifl^  as  the  surviv- 
ing partner  of  the  firm  to  which  Miller  assigned  the  securities. 

2.  The  circuit  court  found  that  "  it  does  not  appear  by  the 

proofs  that  the  indebtedness  for  which  the  mortgage  and  note 

were  assigned  as  collateral  security  remains  unpaid."    This  is 

clearly  an  error.    The  plaintiff  produced  the  note  of  Miller  to 
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"Williams  &  Potter,  and  testified  that  it  had  not  been  paid. 
•This  testimony  was  not  contradicted. 

8.  The  circuit  conrt  also  found  that  the  statute  of  limitations 
had  run  against  Miller's  note,  but  it  does  not  very  clearly 
appear  what  influence  that  finding  had  upon  the  judgment 
The  fact  is  as  found,  but  it  seems  to  us  that  it  is  not  an  ob- 
stacle to  a  recovery  by  the  plaintiff.  Miller's  assignment 
transferred  to  Williams  &  Potter  all  his  interest  in  the  note 
and  mortgage  assigned;  and  it  is  manifest  that  until  he  paid 
his  note  the  firm  could  enforce  any  right  in  respect  to  the  col- 
laterals which  Miller  could  have  enforced  had  he  not  assigned 
'  them.  One  of  these  rights  was  to  foreclose  the  mortgage  and 
make  all  he  could  of  the  mortgage  debt  by  a  sale  of  the  mort- 
gaged premises  pursuant  to  the  foreclosure  judgment.  This 
he  might  have  done  after  the  statute  of  limitations  had  run 
against  the  note,  but  before  it  had  run  against  the  mortgage. 
Wiswell  V.  Baxter y  20  Wis.,  680;  Kennedy  v.  Kiiigkt^  21 
Wis.,  340;  Knox  v.  Oalligan^  id.,  470;  Edgertonv.  Schneider ^ 
26  Wis.,  385. 

When  Miller's  note  became  due,  Williams  &  Potter  had 
three  causes  of  action  to  enforce  its  payment:  Jirsty  they  might 
have  sued  Miller  upon  the  note;  or,  aecondy  they  might  have 
brought  an  action  at  law  upon  the  collateral  note  of  Youngs  & 
Fellows;  or,  thirds  they  might  have  proceeded  to  foreclose  the 
mortgage.  They  have  or  may  have  lost  their  remedies  by  ac- 
tions at  law  upon  the  notes;  but  the  remedy  in  equity  to  fore- 
close the  mortgage  remains  to  them,  or  to  the  survivor  of 
them.  They  have  done  no  act  which  deprives  them  of  that 
remedy. 

Miller,  in  his  life-time,  after  the  statute  had  run  against  his 
indebtedness  to  Williams  &  Potter,  could  not  have  maintained 
an  action  against  that  firm  to  recover  those  collaterals,  or  their 
value,  without  showing  that  he  had  paid  such  indebtedness. 
And  if  he  could  not,  the  defendant  Stranshy  cannot;  for  it  is 
certain  that,  independent  of  the  registry  laws,  which  will  be 
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hereafter  noticed,  the  latter  takes,  by  his  assignment,  no 
greater  rights  in  respect  thereto  than  Miller  had. 

4.  The  circuit  court  found  that  /S^rarwAy  purchased  the  note 
and  mortgage  in  suit  in  good  faith  and  for  a  valuable  consid- 
eration, by  an  instrument  in  writing  entitled  to  record  and 
duly  recorded;  and  held  that  the  assignment  by  Miller  to 
"Williams  &  Potter  was  therefore  void  as  to  Stransky.  This 
was  an  application  to  the  two  assignments  of  the  registry  law, 
as  the  learned  circuit  judge  understood  and  construed  it,  giv- 
ing priority  to  the  recorded  assignment  to  Stranaky  over  the 
older  unrecorded  assignment  to  Williams  &  Potter. 

The  provisions  of  the  recording  act,  which  are  relied  upon 
to  sustain  the  priority  of  StranaJcy^a  assignment,  are  contained 
in  sections  25,  34  and  35,  ch.  86,  R.  S.  1858,  which  are  reen- 
acted  as  sections  2241  and  2242  of  the  late  revision. 

Section  25  provides  that  "  every  conveyance  of  real  estate 
.  .  .  which  shall  not  be  recorded  as  provided  by  law,  shall 
be  void  as  against  any  subsequent  purchaser,  in  good  faith  and 
for  a  valuable  consideration,  of  the  same  real  estate  or  any 
portion  thereof,  whose  conveyance  shall  first  be  duly  recorded." 
Sections  34  and  85  provide  that  the  term  "  purchaser  "  shall 
be  construed  to  embrace  the  assignee  of  a  mortgage,  and  the 
term  "  conveyance  "  shall  be  construed  to  embrace  "  every  in- 
strument in  writing  by  which  any  estate  or  interest  in  real 
estate  is  created,  aliened,  mortgaged  or  assigned,  or  by  which 
the  title  to  any  real  estate  may  be  affected  in  law  or  equity,  ex- 
cept wills,  certain  leases,  and  executory  contracts  for  the  sale  or 
purchase  of  lands." 

Had  the  mortgage  in  suit  been  conditioned  for  the  payment 
of  money,  with  or  without  covenant  for  payment,  and  unac- 
companied by  a  note,  and  were  Stranaky^  the  assignee  thereof 
by  duly  recorded  assignments  from  Miller's  administrators  to 
Clancy  and  from  Clancy  to  him,  without  notice  of  the  assign- 
ment to  Williams  &  Potter,  it  is  probable  that,  under  the  above 
provisions  of  the  statute,  the  unrecorded  assignment  under 
which  the  plaintiff  claims,  would  be  void  as  to  Stranahy. 
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But  the  assignment  to  Clancy,  althougli  actually  recorded, 
was  attested  by  but  one  subscribing  witness,  and  was  not  en- 
titled to  record.  It  is  not  available,  therefore,  as  a  recorded 
instrument;  and  Stransky^  who  is  compelled  to  make  title 
through  it,  is  not  protected  by  the  recording  acts.  To  be  thus 
protected,  he  must  show  a  valid  recorded  chain  of  title  from 
Miller.    Fallaaa  v.  Pierce^  30  Wis.,  443. 

Hence  the  question  of  priority  must  be  determined  as  though 
none  of  the  assignments  were  recorded;  and  in  that  case 
there  can  be  no  doubt  that  the  first  assignment  is  valid  as 
against  Stranshy^  and  that  the  plaintiff  is  the  owner  of  the 
note  and  mortgage. 

Moreover,  the  mortgage  was  given  to  secure  the  payment  of 
a  note.  It  is  a  mere  incident  of  the  note,  and  the  transfer 
of  the  note  carries  the  mortojaore  with  it  without  formal 
assignment.  Unless  Stransky  purchased  the  note  in  good 
faith  and  for  a  valuable  consideration,  he  is  not  a  hona  fide 
purchaser  of  the  mortgage. 

When  the  administrator  of  Miller's  estate  executed  the  as- 
signment of  the  securities  to  Clancy,  he  had  not  possession  of 
the  securities,  did  not  claim  them  as  assets  of  the  estate,  and 
in  fact  did  not  know  of  their  existence  until  Clancy  gave  him 
the  information  recently  before  the  assignment  was  made. 
The  consideration  of  that  assignment  was  ten  dollars,  and  the 
same  was  expressed  in  the  instrument.  Strarisky  is  charge- 
able with  notice  (when  he  took  his  assignment  from  Clancy) 
that  Clancy  paid  a  nominal  consideration  only  for  the  secu- 
rities (which  showed  that  they  were  considered  valueless),  and 
that  the  same  were  not  in  the  possession  either  of  the  admin- 
istrator or  Clancy.  Besides,  Stranaky  paid  but  $225  for  the 
securities.  It  does  not  appear  what  the  mortgaged  premises  are 
worth,  but  the  mortgage  debt  at  the  time  apparently  amounted 
to  over  $1,600,  and  at  his  sale  of  the  premises  Stranaky  bid  them 
off  at  $1,695.  If  the  mortgaged  premises  were  worth  that 
sum,  $225  was  a  very  inadequate  consideration  for  the  mort- 
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gage.  But,  however  that  may  be,  in  view  of  the  other  facts 
above  mentioned,  and  the  further  fact  that  Stranaky  took  his 
assignment  more  than  seventeen  years  after  the  mortgage  debt 
became  due,  we  are  clearly  of  the  opinion  that  he  is  not  an 
assignee  of  the  mortgage  in  good  faith.  If  authority  is  nec- 
essary to  sustain  what  seems  to  us  so  plain  a  proposition,  the 
cases  cited  in  the  brief  of  counsel  for  the  plaintiff  abundantly 
sustain  it 

Because  Stransky  is  not  a  hotia  fide  assignee  of  the  mort- 
gage, as  well  as  because  of  the  defective  execution  of  the  as- 
signment thereof  to  Clancy,  it  must  be  held  that  Stranaky^a 
assignment  is  not  protected  by  the  registry  laws. 

The  above  views  are  decisive  of  the  case.  It  follows  there- 
from that  the  judgment  must  be  reversed.  The  cause  will  be 
remanded  with  directions  to  the  circuit  court  to  give  judg- 
ment for  the  plaintiff  for  the  relief  demanded  in  the  complaint. 

By  the  Court. —  So  ordered. 


Jabstadt  vs.  Morgan.  ililiel 

December  20,  1879—Janmry  7,  1880,  |  ^  ^| 

(1)  Estoppel  to  deny  validity  of  record  of  village  plat,    (2)  When  grantee 
of  lot  in  unrecorded  village  plat  takes  to  the  center  of  street. 

1.  In  €;]ectment,  lands  conveyed  to  plaintiff  (including  that  in  dispute)  being 

described  in  his  deed  by  reference  to  comers  and  lines  in  a  village 
therein  named,  he  offered  in  evidence  the  record  of  the  plat  of  said  vil- 
lage (instead  of  the  original  plat),  '*for  the  purpose  of  proving  the 
locality  of  the  premises  described  in  the  complaint''  Held,  that  he  was 
thereby  estopped  to  deny  the  validity  of  the  record,  and  its  legal  effect 
as  a  dedication  of  streets. 

2.  When  the  owner  of  the  land  laid  out  into  blocks  and  lots  bounded  by 

what  are  represented,  on  an  unrecorded  or  defective  plat,  as  streets,  con- 
veys a  lot,  referring  in  the  deed  to  the  plat  as  containing  the  true  de- 
scription of  the  premises,  his  grantee  takes,  as  against  the  grantor  and 
his  assigns,  to  the  center  of  the  street  upon  which  the  lot  abuts.  So  held 
in  a  case  where  the  deed  referred  to  the  plat  as  *'  on  record,"  and  it 
was  in  fact  recorded,  though  not  entitled  to  record. 
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APPEAL  from  the  Circuit  Court  for  Manitowoc  County. 

Ejectment    Defendant  appealed  from  a  judgment  in  favor  of 
the  plaintiff.    The  case  is  sufficiently  stated  in  the  opinion. 

For  the  appellant,  there  was  a  brief  by  Nash  and  Schmits, 
and  oral  argument  by  Afr.  Nash: 

1.  Both  the  deed  under  which  plaintiff  claims,  and  that 
under  which  defendant  claims,  i*efer  to  the  village  plat  of 
Clark's  Mills;  and  defendant's  deed  was  duly  recorded  several 
years  before  plaintiff's  was  executed.  Therefore,  not  only  did 
defendant  acquire  title  to  the  south  half  of  Kiver  street,  but 
the  plaintiff  made  his  subsequent  purchase  with  notice  of  that 
fact.  Hegar  v.  C.  <&  N.  W.  Railway  Co,,  26  Wis.,  6^4; 
Weisbrod  v.  Same,  21  id.,  602;  Pettihone  v.  Hamilton,  40  id., 
402;  Dillman  v.  Hoffmxin^  38  id.,  559;  Salter  v.  Jonas,  39 
N.  J.  L.,  469;  18  Wis.,  35;  37  id.,  662;  105  Mass.,  328;  109 
id.,  292;  114  id.,  577;  120  id.,  349;  87  Conn.,  229;  8  Bush 
(Ky.),  679;  9  id.,  137;  10  R  I.,  437;  37  Mo.,  18;  49  id.,  100. 
2.  The  plaintiff,  having  himself  offered  the  record  of  the  plat 
in  evidence,  is  estopped  to  say  that  it  was  not  duly  recorded. 
1  Greenl.  Ev.,  §  571;  Bigelow  on  Estop.,  609,  610.  3.  Where 
a  proprietor  of  lands  makes  and  records  a  plat  of  the  same, 
dividing  them  into  village  lots,  and  bounding  the  lots  upon 
streets  represented  on  such  plat,  and  afterward  conveys  por- 
tions of  the  land  by  reference  to  the  recorded  plat,  his  grantee 
takes  to  the  center  of  the  streets  bounding  the  land  conveyed, 
although  such  plat  is  not  entitled  to  record.  Simmons  v. 
Johnson,  14  Wis.,  523;  Warden  v.  Blakley,  32  id.,  690;  Fox 
V,  Union  Sugar  Befinery,  109  Mass.,  292. 

For  the  respondent,  there  was  a  brief  by  11.  O.  <&  IF.  J, 
Turner,  and  oral  argument  by  W.  J.  Turner.  To  the  point 
that  the  record  of  the  village  plat,  not  properly  certified,  was 
incompetent  evidence  for  the  purpose  of  establishing  a  legal 
dedication,  they  cited  E.  S.  1849,  ch.  41;  Vilas  v.  Reynolds, 
6  Wis.,  214;  Gardiner  v.  Tisdale,  2  id.,  153;  Emmons  v. 
Milwaukee,  32  Wis.,  434. 
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Cole,  J.  The  land  which  the  plaintiff  seeks  to  recover  in 
this  case,  is  a  strip  laid  out  and  designated  on  the  plat  of  the 
village  of  Clark's  Mills  as  "  River  street/'  The  defendant 
owns  lots  in  block  1,  abutting  on  the  north  on  this  sti^eet. 
Both  parties  claim  under  conveyances  from  Stephen  S.  Clark, 
one  of  the  original  proprietors,  who  made  the  plat.  On  the 
part  of  the  plaintiff  it  is  said  that  the  plat  was  not  properly 
certified  and  acknowledged  so  as  to  entitle  it  to  record,  and 
therefore  did  not  operate  as  a  grant  of  the  land  to  tlie  public 
for  a  street,  and  that  he  took  the  same  under  his  conveyance. 
Both  the  deeds  under  which  the  parties  claim  the  premises 
refer  to  the  village  plat.  The  defendant's  deed  conveys  lots  1, 
2,  3  and  4  in  block  1,  "  according  to  the  Clark's  Mills  village 
plat  on  record."  In  the  plaintift''s  conveyance  the  second 
course  and  distance  describing  the  land  is  to  commence  '^  at 
the  northwest  corner  of  a  piece  of  land  heretofore  deeded  to 
Mary  Carr;  thence  easterly,  on  the  north  line  of  said  Carr 
land,  to  the  northwest  corner  of  lot  11,  block  1,  in  the  village 
of  Clark's  Milft,  on  the  south  side  of  the  Manitowoc  river,  about 
22  rods;  thence  northerly  on  the  west  line  of  said  block  1  to 
the  northwest  corner  thereof,  being  20  rods;  thence  easterly 
on  the  north  line  of  said  block  1  about  twenty  rods,  to  the  cen- 
ter  of  Main  street;  thence  northerly,"  etc. 

The  record  states  that  the  plaintiff,  for  the  purpose  of 
proving  the  locality  of  the  premises  described  in  the  com- 
plaint, offered  in  evidence  the  record  of  the  plat  of  the  village 
of  Clarices  MiUe.  Undoubtedly,  under  the  decisions  of  this 
court,  this  plat  could  be  resorted  to  for  the  purpose  of  identi- 
fying the  land  conveyed  (Vilas  v.  lieynolds^  6  Wis.,  214; 
Simmons  V.  Johnson^  14  Wis.,  524;  Fleischfresserv,  Schmidt^ 
41  Wis.,  223);  but  in  this  case  the  plaintiff,  in  order  to  explain 
his  deed  and  establish  his  title  to  the  strip  in  question,  intro- 
duced the  record  of  the  plat.  Under  these  circumstances,  the 
plaintiff  himself  having  relied  upon  the  record  to  establish  his 
title,  his  proof  being  fatally  defective  without  the  record,  tlie 


Digitized  by  LjOOQiC 


248  SUPREME  COURT  OF  WISCONSIN, 

Jarstadfc  vs.  Morgan. 

question  arises  whether,  when  the  defendant  relies  on  the 
same  record  to  show  that  there  was,  upon  the  north  side  and 
adjoining  his  lots,  a  street  or  highway,  the  plaintiff  is  in  a 
position  to  say  that  the  record  is  incompetent  to  prove  that 
fact.  It  seems  to  us  that  ho  is  estopped  from  taking  the 
objection.  Unless  this  is  so,  the  plaintiff  in  effect  says  to 
his  adversary:  This  record  produced  by  rae  is  sufficient  for 
my  purpose;  it  is  good  to  establish  my  title  to  the  premises; 
but  it  can  prove  nothing  in  your  favor,  because  the  original 
plat  was  not  so  certified  and  acknowledged  as  to  entitle  it  to 
record.  Of  course,  the  plaintiff  might  have  produced  the  plat 
itself  to  make  good  his  title,  and  not  have  resorted  to  the 
record.  But  this  he  did  not  see  fit  to  do,  but  put  the  record 
itself  in  evidence  to  make  good  his  case.  He  must  now  stand 
by  that  record  for  whatever  it  tends  to  prove.  That  this 
record  tends  to  show  that  the  original  proprietors  intended 
there  should  be  a  street  adjoining  the  defendant's  lots  on  the 
north,  which  is  called  on  the  plat  "  River  street,"  is  a  fact  that 
is  indisputable. 

Further,  it  appears  by  the  village  plat  that  a  certain  quan- 
tity of  land  was  surveyed  and  divided  into  blocks  by  the  pro- 
prietors, and  that  block  1  was  subdivided  into  lots.  There 
were  likewise  streets  laid  out  and  named,  which  were  fully 
described  on  the  plat. 

It  does  not  appear  that  Mary  street  on  the  west  and  River 
street  on  the  north  of  defendant's  lots  were  ever  opened  and 
used  by  the  public  as  highways.  But  it  is  absolutely  essen- 
tial for  the  enjoyment  of  lots  2  and  3,  that  River  and  Mary 
streets  should  be  open  to  the  full  extent  of  the  block  for  pas- 
sage-ways. Now  upon  the  facts  of  this  case  we  are  disposed 
to  adopt  this  rule,  namely:  Where  the  owner  of  a  tract  of 
land,  which  is  laid  out  into  blocks  and  lots  that  are  bounded 
on  what  are  represented  on  an  unrecorded  or  defective  plat  as 
streets,  conveys  lots,  referring  to  the  plat  as  containing 
the  true  description  of   the  premises,  thus  making  the  plat 
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a  part  of  his  deed,  the  grantee  will  take  to  the  center  of  the 
street  abutting  on  his  lots,  as  against  his  grantor  or  assigns. 
It  may  well  be  that  snch  grantee  would  not  only  take  the  fee 
to  the  center  of  such  streets,  but  would  also  acquire  the  right 
to  use  all  passage  ways  or  streets  on  which  his  lots  were 
bounded,  and  which  were  thus  represented  on  the  plat,  as 
would  enable  him  to  reach  the  public  ways  in  eitlier  direction, 
provided  his  grantor's  title  extended  thus  far.  It  is  not  neces- 
sary to  decide  this  last  point  in  this  case,  and  it  is  not  decided ; 
but  we  are  clear  tliat,  upon  the  facts  of  the  case,  the  defend- 
ant must  be  deemed  to  take,  under  his  deed,  to  the  center  of 
River  street  on  the  north.  There  is  no  doubt  that  this  would 
be  the  extent  of  his  rights  if  the  plat  had  been  properly  certi- 
fied and  acknowledged,  so  as  to  entitle  it  to  record  and  operate 
as  a  conveyance  of  the  streets  to  the  public.  But  there  is  the 
same  reason  for  applying  the  estoppel,  as  against  the  grantor, 
where  the  lots  conveyed  were  bounded  on  the  north  by  River 
street  "according  to  the  village  plat  on  record,"  which  is 
referred  to  in  the  deed  as  containing  a  description  of  the 
estate  granted. 

The  cases  of  Ely  v.  Bates^  5  Wis.,  467;  Sanborn  v.  The 
C.  <&  N.  W.  Railway  Co.,  16  Wis.,  20;  Weialrod  v.  Same, 
18  Wis.,  35;  S.  (7.,  21  Wis.,  602;  Warden  v.  Blakley,  32 
Wis.,  690,  illustrate  with  what  liberality  this  court  has  applied 
the  doctrine  of  dedication  for  public  use  as  a  highway  in  case 
of  recorded  plats  which  purport  to  show  by  lines  and  figures 
the  location  and  width  of  streets.  See  also  Fox  v.  The  Union 
Sugar  Refin&ry,  109  Mass.,  292. 

It  is  proper  to  remark  that  this  case  differs  essentially  in  its 
facts  from  Tan  Valkenlurgh  v.  The  City  of  Milwaukee^  30 
Wis.,  838;  Emmons  v.  The  Same,  32  Wis.,  433,  and  Fleisch- 
fresser  v.  Schmidt,  supra.  In  the  two  former  cases,  the  con- 
tention was  that  there  had  been  a  dedication  to  the  public  use 
by  virtue  of  plats  which  were  introduced  in  evidence;  but 
this  view  was  not  sustained,  for  reasons  stated  in  the  opinions. 
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It  is  unnecessary  to  dwell  upon  those  cases  farther  than  to 
observe  that  no  streets  were  marked  and  designated  upon  the 
plats  as  in  the  cases  before  us.  The  same  is  true  in  regard  to 
the  strip  in  controversy  iu  Fleischfresaer  v.  Schmidt;  the 
plat  did  not  mark  or  designate  it  for  a  street  or  alley,  and  the 
ruling  there  made  is  not  in  conflict  with  the  views  above  ex- 
pressed as  to  the  eflfect  of  the  conveyance  made  by  Stephen  S. 
Clark  to  the  defendant. 

The  learned  circuit  court  held  that  the  plaintiff  was  the 
owner  of  all  of  River  street  and  entitled  to  the  possession 
thereof.  According  to  our  construction  of  the  plat  and  deed 
under  which  the  defendant  claims,  this  was  incorrect.  The 
defendant  took  to  the  center  of  River  street  opposite  to  his 
lots,  and  the  judgment  to  that  extent  must  be  modified. 

By  the  Court,  —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  rerpanded  with  directions  to  enter  a 
judgment  in  conformity  to  this  opinion. 


Sensenbrenner  vs.  Mathews  and  another. 

December  2  —  December  IS,  1879, 

(1)  Waiver  of  lien  on  personal  property,      (2)  Condition  of  recovery  in 

replevin, 

1.  A  voluntary  and  unconditional  delivery  to  the  owner,  of  property  on 

which  a  mechanic's  lien  has  accrued,  is  a  waiver  of  the  lien;  and, 
except  in  case  of  fraud  and  perhaps  mistake,  such  lien  cannot  be  restored 
by  resumption  of  possession. 

2.  In  replevin,  plaintiff  recovers  on  his  own  right  of  possession,  not  on  the 

weakness  of  defendant's  right. 

APPEAL  from  the  County  Court  of  Winnebago  County. 

Eeplevin,  for  a  buggy.  The  cause  was  tried  by  the  court 
without  a  jury,  and  the  facts  found  were  substantially  as 
follows:     Plaintiff,  a  blacksmith,  in  the  summer  of  1875, 
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owned  a  bailding,  and  occupied  a  part  of  the  first  story  as  a 
blacksmith-shop;  while  another  part  of  that  story  was  occu- 
pied by  Schweitzer  &  Co.  as  a  wagon-maker's  shop,  and  the 
second  story  over  the  plaintiff's  shop  was  occupied  as  a  paint- 
shop  by  one  Maxwell.  Schweitzer  &  Co.  were  lessees  from 
plaintiff  of  both  their  own  and  Maxwell's  shop,  and  Maxwell 
was  their  under-tenant.  The  usual  mode  of  taking  heavy 
articles  into  the  paint-shop  to  be  painted,  and  removing  them 
therefrom,  was  through  a  trap-door  in  the  floor  of  the  paint- 
shop,  connecting  it  with  the  blacksmith -shop;  and  Maxwell 
had  a  right  of  way  through  the  latter  shop  for  these  purposes. 
The  wood-work  of  the  buggy  in  question  was  built  for  Max- 
well by  Schweitzer  &  Co.,  and  plaintiff  furnished  the  iron  and 
ironed  the  buggy  for  Maxwell,  for  the  agreed  price  of  $65,  of 
which  Maxwell  paid  $5-^  in  painting^  leaving  due  plaintiff 
from  him  $31.  When  plaintiff's  work  upon  the  buggy  was 
completed.  Maxwell,  with  his  knowledge  and  consent^  took 
the  buggy  from  plaintiff's  shop  to  his  paint-shop,  where  it 
remained,  in  Maxwell* s  possession^  about  three  weeks.  Dur- 
ing this  time,  Maxwell  painted  and  finished  it,  and  sold  it  to 
the  defendant  Henry;  and  at  the  end  of  the  three  weeks, 
Maxwell  commenced  removing  the  buggy  from  his  paint- 
shop  into  plaintiff's  blacksmith- shop,  for  the  purpose  of  remov- 
ing it  from  the  premises;  but  upon  plaintiff's  objecting  to 
such  removal  being  made  before  Maxwell  should  have  "  settled 
up  "  with  him,  Maxwell  desisted,  and  the  bnggy  remained  in 
the  paint-shop.  A  few  days  afterwards,  Henry  procured  a 
writ  of  replevin  for  the  buggy  to  be  issued  from  a  justice's 
court  against  the  plaintiff,  in  the  usual  form,  except  that 
it  was  made  returnable  on  the  second  day  after  its  date. 
Henry  and  Maxwell  then  entered  the  paint- shop  peaceably 
in  the  absence  of  this  plaintiff,  and  removed  the  huggy  there- 
from through  the  hlacksmith-shop  to  the  outside  of  the 
building  J  where  Maxwell  delivered  it  to  Henry.  Plaintiff 
returned  to  his  shop  before  the  buggy  was  removed  from  the 
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premises  immediately  oatside  thereof,  and  forbade  its  removal, 
claiming  a  lien  upon  it.  Thereupon  Mathews^  the  officer  who 
had  the  justice's  writ  of  replevin,  and  who  had  accompanied 
Henry  and  Maxwell,  served  his  defective  writ  upon  this 
plaintiff,  but  without  Henry^a  knowledge  and  contrary  to  his 
instructions;  the  latter  being  then  in  the  actual  possession 
of  the  huggy.  Henry  and  Mathews  then  removed  the  buggy; 
and  the  latter  made  return  that  he  had  taken  it  by  virtue  of 
said  writ 

Upon  these  findings,  the  court  held  that  plaintiff  had  relin- 
quished his  lien  upon  the  buggy,  and  that  Henry  was  the 
owner  and  entitled  to  the  possession. 

Plaintiff  excepted  to  all  those  parts  of  the  findings  whidi 
are  italicized  in  the  foregoing  statement,  and  also  to  the  con- 
clusions of  law;  and  he  appealed  from  a  judgment  rendered 
in  defendants'  favor  pursuant  to  the  findings. 

Elhridge  Smithy  for  the  appellant: 

The  proof  is,  that  the  buggy,  while  in  the  paint-shop  to  be 
painted,  was  in  the  possession  of  and  detained  by  Sensenhren- 
neVj  to  protect  his  lien.  The  latter  had  access  to  the  paint- 
shop  at  all  times,  and  the  buggy  could  be  removed  only 
through  his  own  shop;  and  Maxwell,  by  desisting  from  the 
attempt  to  remove  it  when  forbidden  by  Sensenbrenner^  recog- 
nized the  fact  that  it  was  under  the  control  of  the  latter.  It 
is  clear  that  Maxwell  or  his  vendee,  upon  proof  of  a  right  to 
the  possession,  could  have  maintained  replevin  against  Sen- 
senbrenner. Henry  also  so  understood  it,  and  accordingly 
made  his  affidavit  and  took  out  his  writ  of  replevin;  and  the 
officer,  MathewSy  took  the  buggy  upon  that  writ,  and  so  made 
return  upon  the  writ  The  return  of  an  officer  to  a  writ  is 
in  general  conclusive  evidence  of  the  fact  for  all  the  pur- 
poses of  the  suit  Waikins  v,  Page^  2  Wis.,  92;  Knowlton 
V.  Hayy  4  id.,  288;  Carr  v.  Com.  Ek.^  16  id.,  60.  All  the 
other  evidence  in  the  case  sustains  the  return.  But  the  writ 
was  one,  on  its  face,  which  the  justice  had  no  jurisdiction  to 
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issue;  and  was  no  protection  to  the  officer.     Campbell  v.  Sher- 
many  35  Wis.,  103. 

The  cause  was  submitted  for  the  respondent  on  the  brief  of 
e/.  B.  Haviilton.  He  contended,  among  other  things,  1.  That 
the  evidence  showed  that  plaintiff  was  to  receive  his  pay  in 
work  to  be  performed  by  Maxwell  at  some  future  indefinite 
time,  and  therefore  could  not  have  a  lien.  Bailey  v,  AdamSy 
14  Wend.,  203.  2.  That  if  he  ever  had  a  lien,  he  lost  it  by 
parting  with  the  possession.  McFarland  v.  Wheeler^  26 
Wend.,  467;  Smith  v.  Scott,  31  Wis.,  420;  id.,  432,  and  cases 
there  cited. 

Ryan,  C.  J.  The  shops  of  the  appellant,  Schweitzer  and 
Maxwell,  although  in  the  same  building,  were  held  by  them 
respectively  in  severalty;  and  the  right  of  way  of  Maxwell, 
although  passing  through  the  shops  of  the  appellant  or 
Schweitzer,  was  part  of  his  holding  and  used  by  him  of  his 
own  right. 

The  buggy  belonging  to  Maxwell  was  delivered  to  him 
through  the  right  of  way  by  the  appellant,  after  it  had  been 
ironed  by  the  latter.  It  was  delivered  with  the  expectation 
that  it  should  be  painted  by  Maxwell;  but  Maxwell  owed  no 
duty,  either  to  Schweitzer  or  the  appellant,  to  paint  it.  The 
delivery  was  unconditional,  and  tlie  buggy  must  be  taken  to 
have  been  delivered  to  Maxwell  in  his  right  as  owner  of  it. 

This  delivery  operated  as  an  absolute  waiver  of  all  lien  of 
the  appellant  for  ironing  the  buggy.  The  essence  of  lien,  in 
such  cases,  is  possession.  Lien  cannot  survive  possession; 
and  except  in  case  of  fraud,  and  perhaps  mistake,  such  a  lien 
cannot  be  restored  by  resumption  of  possession.  "  Lien  is  a 
right  to  hold  possession  of  another-s  property  for  the  satisfac- 
tion of  some  charge  attached  to  it.  The  essence  of  the  right 
is  possession;  and  whether  that  possession  be  of  officers  of  the 
law  or  of  the  person  who  claims  the  right  of  lien,  the  chattel 
on  which  the  lien  attaches  is  equally  regarded  as  in  the  cus- 


Digitized  by  LjOOQiC 


254         SUPEEME  COUET  OF  WISCONSIN, 

Edwards  vs.  Smith. 

tody  of  the  law.  Lien  is  neither  a  jus  ad  rem  nor  a  jus  in  re, 
but  a  simple  right  of  retainer.''  3  Parsons'  Cont.,  234. 
'  "  The  voluntary  parting  with  the  possession  of  the  goods 
will  amount  to  a  waiver  or  surrender  of  a  lien;  for,  as  it  is  a 
right  founded  upon  possession,  it  must  ordinarily  cease  when 
the  possession  ceases."    Story's  Ag.,  §  367. 

As  this  disposes  of  the  lien  set  up  by  the  appellant  to  sup- 
port this  action,  it  is  immaterial  how  the  respondents  came 
into  possession.  In  replevin,  a  plaintiff  recovers  on  his  own 
right  of  possession,  not  on  the  weakness  of  the  defendant's 
right. 

By  the  Court. — The  iudgment^of  the  court  below  is  af- 
firmed* 


Edwaeds  vs.  Smith. 

Deceniber  2  —  December  16,  1879. 

Presumption  to  support  judgment. 


Where  the  court  directed  the  jury  to  find  for  the  plaintiff,  and  the  bill  of 
exceptions  is  not  certified  to  contain  all  the  evidence,  it  is  presumed  that 
there  was  evidence  conclusively  establishing  plaintiff's  right  to  recover, 
even  though  the  evidence  preserved  in  the  record  has  some  tendency  to 
disprove  such  right.  Kollock  v.  Stevens  Point,  37  Wis.,  318,  distinguished. 

APPEAL  from  the  Circuit  Court  for  Green  Lake  County. 

Action  to  recover  damages  for  the  alleged  wrongful,  fraudu- 
lent and  forcible  taking  of  a  horse  by  the  defendant  from  the 
possession  of  the  plaintiff.  Answer:  j^r«^,  a  general  denial; 
secorvdj  that  the  defendant  purchased  the  horse  of  the  plaint- 
iff, and  that  the  plaintiff  delivered  the  horse  to  him  pursuant 
to  the  contract  of  purchase. 

The  jury,  by  direction  of  the  court,  found  for  the  plaintiff, 
and  assessed  his  damages  at  $110;  and  from  a  judgment  pur- 
suant to  the  verdict,  the  defendant  appealed.  The  case  is 
further  stated  in  the  opinion. 
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For  the  appellant,  there  was  a  brief  by  Fish  <&  Thompson^ 
and  oral  argument  by  Mr.  Thompson. 

The  cause  was  submitted  for  the  respondent  on  the  brief  of 
Waring  cfe  Ryan. 

Lyon,  J.  By  directing  the  jury  to  find  for  the  plaintiff, 
the  court  necessarily  held  that  the  evidence  conclusively  estab- 
lished his  right  to  recover. 

The  bill  of  exceptions  is  not  certified  to  contain  all  of  the 
evidence;  and  it  is  firmly  settled  by  repeated  adjudications  of 
this  court,  that,  in  the  absence  of  such  certificate,  we  cannot  ^ 
review  on  appeal  the  rulings  of  the  court  below  on  any  mere 
question  of  fact 

Error  will  not  bo  presumed.  On  the  contrary,  all  reasona- 
ble presumptions  are  in  favor  of  regularity.  Hence,  without 
the  testimony,  and  the  whole  of  it,  before  us,  we  must  pre- 
sume that  it  conclusively  established  the  plaintiff's  right  to 
recover,  and  that  the  court  ruled  correctly.  It  is  quite  im- 
material if  the  testimony  preserved  in  the  record  tends,  or 
seems  to  tend,  to  disprove  the  plaintiff's  right  of  action.  The 
presumption  in  that  case  is  that  other  testimony  was  given  on 
the  trial,  which  destroys  the  force  of  that  preserved. 

The  learned  counsel  for  the  defendant  does  not  controvert 
the  general  rule  above  stated,  but  claims  that  this  case  is  not 
within  it.  His  position  is  that  the  case  is  ruled  by  Kollock 
v.  Stevens  Pointy  87  Wis.,  348,  wherein  the  judgment  of  the 
circuit  court  was  reversed  for  error  in  an  instruction  to  the 
jury,  although  a  certificate  that  the  bill  of  exceptions  con- 
tained all  of  the  testimony  was  wanting. 

In  that  case  the  plaintiff  sued  the  city  for  her  services  in  the 
care  of  a  person  in  her  house  infected  with  the  small-pox,  who 
afterwards  died,  for  services  and  expenses  incurred  in  the 
burial  of  the  d^eased,  and  for  certain  of  her  goods  which 
were  burned,  and  for  the  loss  of  the  use  of  portions  of  her 
hotel,  because  of  the  infection.    She  alleged  in  her  complaint 
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a  special  agreement  with  the  proper  city  officers  to  render 
such  services.  The  judge  instructed  the  jury  in  effect  that, 
in  the  absence  of  any  special  agreement,  the  city  was  liable 
for  a  portion,  at  least,  of  such  expense  and  damage  to  the 
plaintiff,  including  the  goods  burned.  This  instruction  was 
held  erroneous,  and  the  judgment  was  accordingly  reversed. 

The  distinction  between  the  two  cases  is  this:  In  Eollock  v. 
Stevens  Point  the  judgment  of  the  circuit  court  was  reversed 
because  the  judge  gave  the  jury  an  erroneous  rule  of  law  — a 
rule  which  no  state  of  facts  would  justify;  while  in  this  case 
the  instruction  or  direction  to  find  for  the  plaintiff  involved 
no  proposition  of  law,  but  only  an  assumption  of  fact,  pre- 
sumably correct  as  the  record  stands. 

The  true  rule  seems  to  be,  that,  if  no  possible  testimony 
would  sustain  a  material  ruling  or  direction  of  the  court,  the 
judgment  will  be  reversed  on  the  appeal  of  the  party  against 
whom  the  ruling  is  made,  although  the  testimony  is  not  pre- 
served. But  the  judgment  will  not  be  reversed  because  of  a 
ruling  which  might  be  upheld  by  possible  testimony,  unless 
the  whole  of  the  testimony  is  preserved  in  the  bill  of  excep- 
tions, evidenced  by  the  proper  certificate.  But  perhaps  this 
is  little  or  nothing  more  than  a  statement  of  the  distinction 
between  a  proposition  of  law  and  one  of  fact.  The  judgment 
in  Kollock  v.  Stevens  Point  went  upon  an  erroneous  proposi- 
tion of  law;  while  in  this  case  error  is  assigned  upon  a  prop- 
osition of  fact,  and  the  record  does  not  furnish  the  means  of 
determining  that  it  is  erroneous. 

By  the  Court. — The  judgment  of  the  circuit  court  is 
affirmed. 
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Kent  vs.  Lasley  and  others,  imp. 
December  17, 1&19  —  January  7, 1880. 

Ejectment.    (1)  Judgment  against  tenant  not  binding  on  landlord. 
Homestead.    (2,  3)  Presumption  as  to  selection  of  homestead, 

1.  The  jadfirment  in  ejectment  against  a  tenant  of  the  land  Md  not  to  be 

binding  in  a  sabseqaent  action  of  ejectment  by  the  same  plaintiff  for 
the  same  land,  against  the  landlord;  and  a  question  determined  in  the 
former,  not  to  be  r^  adjudicata  in  the  latter. 

2.  The  owner  of  a  legal  subdivision  of  land  precisely  equal  to  the  statutory 

measure  of  a  homestead  right,  whose  dwelling-house  is  situate  upon 
such  subdiyision,  and  who  has  made  no  different  selection,  will  be  held 
to  have  selected  that  subdivision  for  his  homestead,  although  he  also 
owns  adjoining  lands  from  which  he  might  have  selected  his  homestead 
in  part. 

3.  C,  owning  200  acres  of  land  in  one  body,  conveyed  the  whole  to  L.,  his 

wife  not  signing  the  deed.  Afterwards,  with  his  wife,  he  mortgaged  tho 
whole  200  acres  to  E.,'who  purchased  the  same  at  the  sale  on  foreclosure 
of  his  mortgage.  Heldt  that  the  deed  to  L.  was  inoperative  to  convey 
the  quarter-quarter  section  on  which  C.'s  dwelling-house  was  situate  at 
its  date;  and  that  title  thereto  passed  to  K.  by  the  foreclosure  sale. 

APPEAL  from  the  Circnit  Court  for  Winnebago  County. 

Ejectment,  commenced  September  24, 1875,  for  the  south- 
west quarter  of  the  southwest  quarter  of  section  10,  town  19, 
range  15,  in  said  county. 

On  the  12th  of  June,  1849,  George  Cown  owned  and  was  in 
possession  of  the  southwest  quarter  of  said  section  10,  and  also 
of  the  fractional  southeast  quarter  of  the  adjoining  section  9, 
the  whole  containing  about  two  hundred  acres  of  land  lying 
in  one  body  and  in  one  enclosure,  and  all  cultivated  alike  by 
him-;  and  with  his  wife,  Sophia  Cown,  he  resided  on  the  land, 
and  had  a  right  of  homestead  therein.  The  house  in  which  he 
lived  was  on  the  quarter-quarter  section  here  in  dispute,  which 
was  not  in  any  way  separated  from  the  rest  of  the  farm;  and 
otherwise  than  by  placing  his  house  there  he  never  made  any 
selection  of  his  homestead  out  of  said  farm.  On  the  day  above 
Vol.  XLVni.  — 17 
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named,  Cown  executed  a  warranty  deed  (recorded  the  same 
day)  of  the  whole  two  hundred  acres  to  William  Lasley,  in 
which  deed  his  wife  did  not  join.  In  1852  or  1853,  said  Cown 
and  wife  removed  from  said  lands,  and  thereafter,  until  18G0, 
resided  in  Shawano  county,  still  farming  said  lands  by  his 
tenants.  During  the  years  1856  to  1860,  he  resided  with  his 
wife  in  the  town  of  Richmond,  in  Shawano  county,  where  he 
voted  in  each  of  said  years,  and  where  he  held  the  office  of 
chairman  of  the  board  of  supervisors  in  1859,  and  where  he 
owned  in  fee  simple  forty  acres  of  land,  which  constituted  his 
homestead  during  all  that  period.  On  th6  7th  of  Septem- 
ber, 1857,  he  and  his  wife  mortgaged  the  200  acres  first  above 
described  to  one  Halstead,  to  secure  payment  of  his  promis- 
sory note  of  the  same  date  for  $3,000;  and  this  mortgage  was 
recorded  November  17, 1857.  On  the  17th  of  February,  1859, 
Cown  and  wife  mortgaged  the  same  200  acres  to  the  plaintiflf, 
William  Kent^  to  secure  payment  for  such  goods  as  Cown 
might  thereafter  purchase  of  Kent;  and  this  mortgage  was 
afterwards  duly  foreclosed,  but  neither  the  defendants  herein 
nor  those  through  whom  they  claim,  excepting  Cown  and  wife, 
nor  Halstead  nor  any  one  holding  his  mortgage,  were  made 
defendants  to  that  suit. .  At  the  sale  on  such  foreclosure,  plaint- 
iff purchased  the  whole  of  the  two  hundred  acres,  and  the 
referee's  deed  of  the  same  to  him  was  duly  executed  April  3, 
1865,  and  duly  recorded  on  the  17th  of  August  following.  On 
the  10th  of  August,  1867,  an  action  was  commenced  by  this 
plaintiff  against  these  defendants  to  declare  the  conveyance  to 
William  Lasley  to  be  a  mortgage,  and  to  have  been  paid; 
which  action  resulted  in  a  judgment  March  16,  1869,  declar- 
ing such  conveyance  to  be  an  absolute  deed.  On  the  10th  of 
January,  1874,  plaintiff  declared  as  his  selection  of  the  home- 
stead of  said  Cown  in  said  200  acres,  the  quarter-quarter  sec- 
tion here  in  dispute;  and  this  declaration  was  duly  recorded 
January  12,  1874,  and  a  copy  thereof  was  served  on  each  of 
the  present  defendants  a  year  before  the  commencement  of 
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this  action.     The  defendants,  excepting  Amaile  Cown,  are  the 
wife  and  children  and  only  heirs-at-law  of  William  Lasley. 

Upon  these  facts  the  court  held,  1.  That  the  deed  from 
Cown  to  Lasley  was  invalid  as  to  the  homestead,  and  did  not 
acquire  validity  in  that  respect  by  the  subsequent  acts  of  Cown 
in  removing  from  the  land  and  acquiring  a  homestead  else- 
where, before  making  the  ITent  mortgage.  2.  That  Cown  did 
not  lose  his  right  to  select  a  homestead  in  said  two  hundred 
acres  as  against  the  deed  to  Lasley,  by  securing  another  home- 
stead before  such  selection.  3.  That  such  right  of  selection 
did  not  pass  to  Ilalstead  by  the  mortgage  to  him,  but  passed 
to  plaintiff  as  purchaser  on  foreclosure  of  his  mortgage. 
4.  That  plaintiff  is  the  owner  in  fee  and  entitled  to  the  pos- 
session of  the  tract  here  in  dispute.  5.  That  no  demand  other 
than  notice  of  his  selection  was  necessary  to  entitle  plaintiff 
to  maintain  this  action. 

From  a  judgment  for  the  plaintiff  pursuant  to  these  conclu- 
sions, the  defendants  appealed. 

Moses  Hooper^  for  appellants,  contended,  1 .  That  the  clause 
of  the  statute  restraining  alienation  of  a  homestead  is  a  consid- 
erable impairment  of  common-law  right,  and  should  be  strictly 
confined  to  the  purpose  intended,  which  is  to  enable  the  wife  to 
protect  her  family  in  the  possession  and  enjoyment  of  a  home- 
stead after  one  has  been  acquired  by  the  husband.  Bield  v.  Bm- 
genheimery  28  Wis.,  84:;  Goodell  v.  SZwmer,  41  id.,  436;  Bar- 
ker V.  DaytOTiy  28  id.,  867;  Wochoska  v.  Wochoskaj  45  id,  423. 
2.  That  this  object  would  be  fully  attained  by  such  a  con- 
struction as  validates  the  deed  of  one  homestead,  though 
lacking  the  wife's  signature,  upon  the  acquisition  of  another  by 
the  husband;  and  the  cases  holding  this  construction  are  nu- 
merous, uniform  and  respectable.  Stewart  v.  McKey^  16 
Tex.,  56;  Jordan  v.  Godmam,^  19  id.,  278;  Allison,  v.  ShU- 
lingy  27  id.,  450;  Gee  v.  Moore^  14  Cal.,  472;  McQuade  v. 
Whaley^  81  id.,  526;  Bowman  v.  Norton^  16  id.,  213;  Eirrkn 
melrruinn  v.  Schmidt^  23  id.,  117;  Howe  v.  AdamSj  28  Vt., 
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541;  Davis  v.  Andrews^  30  id.,  678;  Ilorn  v.  TuftSy  39  K 
H.,  478;  Hewitt  v.  Templeton^  48  111.,  367;  Vdsey  v.  Board 
of  Trustees,  59  id.,  188;  Black  v.  Ourrauy  14  Wall.,  463. 
3.  The  deed  to  Lasley,  by  all  the  authorities  and  by  the  de- 
cision of  this  court  in  Kent  v.  Agard,  22  Wis.,  150,  con- 
struing the  same,  was  valid  except  as  against  the  right  of 
selection  by  Cown.  The  latter,  at  the  time  of  the  conveyance 
to  Kent,  had  no  right  of  selection,  because  he  was  occupying 
another  homestead  in  Shawano  county.  He  could  not  hold 
one  homestead,  and  at  the  same  time  have  the  right  of  select- 
ing another;  and,  having  no  such  right  himself,  he  could  con- 
vey none  to  Kent,  4.  Again,  if  the  mortgage  to  Kent  car- 
ried the  right  of  selection,  what  shall  be  said  of  the  prior 
mortgage  to  Halstead?  Has  he  not  also  the  right  of  selection, 
and  may  he  not  locate  this  floating  right  on  some  other  forty 
acres?  It  would  seem  that,  before  making  selection  and  dis- 
possessing the  Lasleys,  Kent  ought  to  subject  Halstead's 
prior  right  of  selection  to  his  will. 

Gahe  Bouck,  for  respondent,  argued,  in  substance,  1.  That 
the  deed  to  Lasley,  without  the  wife's  signature,  was  not 
merely  voidable,  but  utterly  void,  as  to  the  homestead;  and 
the  fact  that  Cown  afterward  abandoned  such  homestead,  did 
not  change  his  status  as  owner,  or  make  valid  the  void  deed. 
Williams  v.  Starr,  5  Wis.,  534;  Phelps  v.  Rooney,  9  id.,  70; 
Hait  V,  Houle,  19  id.,  472;  Amphlett  v.  RiJbhard,  29  Mich., 
298;  Bamett  v.  Mendenhall,  42  Iowa,  296;  Richards  v. 
Greene,  73  III.,  54.  2.  That  as  the  statute  gives  the  right  of 
selection  to  the  "owner,"  the  claim  that  Halstead,  as  first 
mortgagee,  acquired  that  right,  not  only  conflicts  with  the 
doctrine  that  the  legal  title  rests  in  the  mortgagor  until  sale 
on  foreclosure,  but  places  the  latter  and  his  subsequent  grant- 
ees or  mortgagees  completely  at  the  mercy  of  the  first  mort- 
gagee, who  may  select  to  their  injury  or  even  refuse  to  select 
at  all,  and  thereby  deprive  them  of  the  benefit  of  the  statute 
entirely.     3.  That  Kent,  as  purchaser  at  the  foreclosure  sale, 
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became  the  owner  within  the  meaning  of  the  statute,  and 
acquired  thereby  the  right  of  selection,  and  of  redeeming  from 
the  prior  mortgage.    Kent  v.  Agard^  22  Wis.,  150. 

Ryan,  0.  J.  This  is  the  same  controversy  involved  in 
Kent  V.  Agardy  22  Wis.,  150.  The  plaintiff  in  that  case  is 
plaintiff  here;  but  the  defendants  are  different.  There  the 
defendants  were  tenants  of  the  defendants  here.  The  judg- 
ment there  is,  therefore,  not  binding  here.  Smith  v.  Pretty^ 
22  Wis.,  655;  Towle  v.  Smithy  27  Wis.,  268.  And  the  views 
on  whioh  the  judgment  rested  in  that  case  are  not  res  adjudi- 
eata  in  this.  The  soundness  of  that  decision  is  therefore  as 
far  open  to  question  in  this  case  as  if  the  two  cases  related  to 
different  premises,  between  different  parties. 

In  Kent  v.  Agardy  it  was  held  that,  where  one  owns  and 
lives  on  more  than  forty  acres  of  agricultural  land,  or  more 
than  a  quarter  of  an  acre  in  a  city  or  village,  although 'his 
dwelling-house  be  upon  a  legal  subdivision  of  land  exactly 
commensurate  with  the  right  of  homestead  given  by  the 
statute,  the  limits  of  his  homestead  remain  undetermined 
until  fixed  by  his  selection.  Such  now  appears  to  the  court 
an  unsound,  inconvenient  and  dangerous  construction  of  the 
statute. 

So  far  as  it  bears  on  the  question  in  this  case,  the  statute 
in  relation  to  homesteads  has  remained  the  same  from  1848, 
when  it  was  first  adopted,  to  the  present  time.  It  has  relation 
to  a  homestead  not  exceeding  forty  acres  in  the  country,  or 
a  quarter  of  an  acre  in  a  city  or  village,  to  be  selected  by  the 
owner;  and  the  rule  in  Kent  v.  Agard  is,  that  the  homestead 
right  does  not  attach  to  any  particular  land  until  the  selection 
be  made.  The  right  is,  however,  limited  to  the  land  on  which 
the  dwelling-house  and  its  appurtenances  are  situate;  and 
when  the  dwelling-house,  which  is  the  controlling  quality  of 
the  right,  is  situate  upon  a  legal  subdivision  of  land  precisely 
equal  to  the  statutory  measure  of  the  right,  and  when  the 
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owner  of  it,  owning  also  adjoining  land,  has  made  no  diflFerent 
selection,  he  ought  to  be  held  to  a  tacit  selection  of  the  legal 
subdivision  on  which  his  dwelling-house  stands.  Practically 
this  has  been  the  construction  of  the  statute  in  all  or  almost 
all  cases  except  Kent  v.  Agard;  and  this  now  appears  to  the 
court  to  be  not  only  an  admissible  construction  of  the  statute, 
but  better  in  accord  with  its  spirit  and  purpose,  most  conven- 
ient, and  essential  to  the  certainty  of  the  right  of  homestead; 
for.  under  the  construction  of  Kent  v.  Agardy  when  one  owns 
in  one  body  more  than  the  legal  extent  of  the  right  of  home- 
stead, and  fails  to  make  a  selection,  he  might,  in  many  contin- 
gencies, be  held  to  have  waived  and  lost  the  right  itself. 

Doubtless,  when  the  owner's  estate  exceeds  the  statutory 
limit,  there  is  a  right  of  selection  given  by  the  statute,  beyond 
the  limits  of  the  legal  subdivision  on  which  the  dwelling- 
house  stands.  But  this  right  must  be  held  waived  by  failure 
to  fexercise  it,  except,  perhaps,  in  the  particular  case  expressly 
provided  for  in  the  statute.  It  might  not,  perhaps,  be  a  forced 
construction  of  the  statute  to  limit  the  right  of  selection  to 
that  particular  case.  But  this  court  has  uniformly  held  that 
the  statute  should  receive  a  liberal  construction  in  favor  of 
the  right  of  homestead;  and  it  is  safer  and  better  to  hold  the 
right  of  selection  to  be  general. 

The  one  case  for  which  the  statute  expressly  provides,  is 
the  levy  of  an  execution  upon  a  body  of  land  greater  than  the 
right,  within  which  the  owner  has  not  selected  his  homestead. 
The  effect  of  that  provision  is  not  involved  in  this  case,  and 
need  not  be  considered. 

The  terms  of  the  statute,  "  to  be  selected  by  the  owner,"  apply 
equally  to  all  homesteads,  whether  the  owner's  seizin  of  land 
in  one  body,  including  the  dwelling-house,  be  greater  or  less 
than  the  statutory  limit  of  the  right,  or  precisely  equal  to  it 
And  if,  by  the  terms  of  the  statute,  selection  be  necessary  to 
determine  the  precise  limits  of  the  homestead  in  any  case,  it 
is  equally  necessary  in  all  cases.    Though  the  selection,  if 
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selectioa  be  essential,  cannot  exceed  the  statutory  limit,  it  may 
be  less.  People  v.  Plumstedy  2  Mich.,  465.  And  if  selection 
be  essential,  courts  cannot  recognize  the  limits  of  any  home- 
stead without  it. 

This  court  has,  in  a  great  number  of  cases,  recognized  the 
extent  of  the  right,  without  selection,  where  the  dwelling- 
house  stood  upon  a  legal  subdivision  of  land  not  exceeding 
the  statutory  limit.  Williams  v.  Starr^  5  Wis.,  534;  Phelps 
V.  Booneyy  9  Wis.,  70;  Ih^eutzerv.  Bellj  11  Wis.,  114;  Gree?i 
V.  LyndeSy  12  Wis.,  404;  Platto  v.  CSa^y,  id.,  461 ;  Bull  v. 
Conroey  13  Wis.,  233;  McCahe  v.  Mazziichelliy  id.,  478;  Sim- 
mons V.  Johnsoriy  14  Wis.,  623;  Bunker  v.  Lackey  15  Wis., 
635;  Spencer  v.  Fredendally  id.,  666;  Be  Phelauy  16  Wis., 
76;  Casselman  v.  Packardy  id.,  114;  Trustees  v,  Schelly  17 
Wis.,  308;  Jones  v.  DoWy  18  Wis.,  241;  Borrman  v.  Schoher, 
id.,  437;  Bennett  v.  Child,  19  Wis.,  362;  Myers  v,  Fordy  22 
Wis.,  139;  Murphy  v.  Grouchy  24  Wis.,  365;  Howe  v.  Mc- 
Givemy25  Wis.,  525;  Camplell  v.  Bdbcocky^l  Wis.,  512; 
Anderson  v.  CohurUy  id.,  558 ;  Riehl  v.  BingenheimeVy  28  Wi?., 
84;  Hihhen  v,  SoyeTy  33  Wis.,  319;  Hanson  v.  Edgar y  34 
Wis.,  653;  Bridge  v.  Wardy  35  Wis.,  687;  Weisbrod  v. 
I)ae7iickey  36  Wis.,  73;  Krueger  v.  Piercey  37  Wis.,  269; 
Massing  v.  AmeSy  id.,  645;  Jarvais  v.  Moe,  38  Wis.,  440; 
Watkinsv.  Blatschinskiy  40  Wis.,  347;  Johnson  v.  Harrisoiiy 
41  Wis.,  381;  Goodell  v.  ^lumeTy  id.,  436;  Wochoska  v. 
Wochoska,  45  Wis.,  423;  Godfrey  v.  Thorntony  46  Wis.,  677. 
So  where  the  sheriflE  levied,  and  the  owner  made  no  selection 
as  provided  in  the  statute.  Herrick  v.  GraveSy  16  Wis.,  157; 
Smith  V.  OmxznSy  17  Wis.,  395.  So,  even,  where  the  owner 
owned  adjoining  land  in  excess  of  the  statutory  limit,  and  had 
made  no  selection.  Hait  v.  Houlcy  19  Wis.,  472;  Pike  v. 
MileSy  23  Wis.,  164;  Lloyd  v.  Franky  30  Wis.,  306  — cases 
expressly  sanctioning  the  rule  now  adopted. 

The  judgment  of  the  court  in  all  these  cases  is  inconsistent 
with  the  rule  in  Kent  v.  Agard.    No  other  case  is  found  to 
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support  the  latter,  and  dicta  sanctioning  it  in  verj  few  cases. 
Iloyt  V.  Howe,  3  Wis.,  762;    White  v.  Polleya,  20  Wis.,  603. 

It  is  quite  true  that  the  statute  applies  the  homestead  right 
to  the  land  on  which  the  dwelling-house  and  its  appurtenances 
are  situated ;  and  the  late  Mr.  Justice  Paine,  in  ire7it  v.  Agard, 
illustrates  his  position  by  instancing  the  case  of  the  dwelling- 
house  on  one  40-acre  lot,  and  the  barns,  outhouses,  gardens, 
etc.,  on  another;  and  he  remarks  that  it  was  the  design  of  the 
statute,  in  such  a  case,  to  allow  the  owner  to  select  anj  40 
acres,  in  reasonable  shape,  that  would  include  the  dwelling- 
house.  Of  this  there  can  be  no  doubt;  but  it  was  not  the  in- 
tention of  the  statute  to  force  the  owner  to  make  such  selec- 
tion. The  right  rests  primarily  on  the  dwelling-house,  not  on 
its  appurtenances;  and  if  the  owner  fail  to  make  the  statutory 
selection,  so  as  to  include  the  appurtenances  of  the  dwelling- 
house,  he  must  be  held  to  limit  his  homestead  to  the  legal  sub- 
division, corresponding  with  the  statutory  limit,  on  which  his 
dwelling-house  stands.  It  is  his  business  to  make  the  se- 
lection, when  he  considers  it  necessary  to  his  right;  and  it  is 
not  the  business  of  courts  to  make  it  for  him,  or  to  force  him 
to  make  it,  or  to  aid  his  defect  of  right  arising  by  his  own 
laches. 

It  is  held  in  Kent  v.  Agard  that  the  husband's  conveyance, 
without  the  signature  of  the  wife,  is  invalid  to  the  extent  of 
the  unselected  homestead;  that  jp  to  say,  is  valid  as  to  an  un- 
certain part  of  the  grant,  and  invalid  as  to  another  uncertain 
part;  and  that  the  husband's  conveyance,  with  the  wife's  sig- 
nature, operative  to  convey  the  unselected  homestead,  vests  in 
the  grantee  the  right  of  selection,  after  the  right  itself  of  the 
grantor  has  ceased.  Such  a  rule  appears  to  work  a  solecism 
in  the  law  of  conveyancing,  making  valid  grants  without  cer- 
tainty of  the  thing  granted,  and  to  be  productive  of  great  and 
needless  confusion.  The  rule  adopted  on  the  present  appeal 
appears  to  avoid  all  this,  and  to  rest  more  securely  on  well- 
settled  principles.    The  result  to  the  parties  here  is  precisely 
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the  same  as  if  the  conrt  had  followed  the  rule  of'  Kent  v. 
Agard;  and  the  court,  the  profession  and  the  public  gain  a 
certain  and  uniform  rule,  already  sanctioned  by  so  great  a 
number  of  adjudications.  The  truth  is  that  Kent  v.  Agard 
is  an  exceptional  case,  not  resting  on  sound  principle,  and 
ought  to  be  overruled,  as  it  is,  for  the  sake  of  uniformity  of 
decision. 

The  dwelling-house  of  Cown,  the  common  grantor  of  the 
parties,  stood  on  the  40-acre  lot  for  which  this  action  is 
brought;  and,  in  the  absence  of  other  selection,  constituted 
his  homestead  when  his  conveyances  were  executed.  The 
respondent  claims  under  a  conveyance  executed  by  Cown  and 
his  wife;  the  appellants  under  a  conveyance  executed  by  Cown 
only,  without  the  signature  of  his  wife.  The  conveyance 
under  which  the  appellants  claim,  w.ithout  the  wife's  signature, 
was  inoperative  to  convey  the  homestead;  and  the  respondent's 
title  to  the  lot  on  which  Cown's  dwelling-house  stood  must 
therefore  prevail. 

By  the  Court.  —  The  judgment  of  the  court  below  is 
affirmed. 


Morton  vs.  Smith  and  another,  imp. 
September  25,  ISJB—F^ruaf-y  5, 1880, 

Highway:  Court  akd  Jxjry:  Evidence.  (1)  LidbilUy  of  lot-owner 
under  city  charter  for  condition  of  sidewalk.  (2)  Questions  of  knowl- 
edge or  notice  for  the  jury.  (3)  Proof  of  cliange  in  condition  of  side^ 
walk  brfore  a  view  by  the  jury. 

1.  A  city  charter  requires  each  lot-owner  to  keep  his  sidewalk  "in  a  good 
and  safe  condition  for  use/*  and  provides  that  for  injuries  occurring  to 
any  person  "by  reason  of  a  defective  sidewalk,**  the  lot-owner  shall  be 
lii^le.  Held,  that  such  liability  attaches  for  injuries  resulting  from  a 
smooth  and  slippeiy  condition  of  the  walk,  rendering  it  unsafe,  whether 
such  condition  result  from  the  wearing  of  the  surface  by  use,  or  from 
slippeiy  substances  placed  thereon  with  the  lot-owner's  consent,  or 
suffered  to  remain  through  his  neglect. 
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2.  As  to  a  slippeiy  and  unsafe  condition  of  defendants'  sidewalk,  resulting 
from  paint  placed  thereon  by  other  persons,  there  was  no  error  in  sub- 
mitting to  the  jury  the  question  whether  defendants  knew  of  it,  or,  in 
view  of  the  nature  of  the  defect  and  the  length  of  its  continuance,  were 
charireable  with  notice. 

8.  Where  the  jury  had  viewed  the  walk  whose  defective  condition  is  alleged 
to  have  caused  the  iojury,  there  was  no  error  in  admitting  evidence  that 
changes  had  been  made  in  its  condition  after  the  accident  and  before 
the  view. 

APPEAL  from  the  Circuit  Court  for  Rock  County. 

Action  for  injuries  to  the  plaintiff  resulting  from  the  unsafe 
condition  of  a  sidewalk  in  the  city  of  Janesville.  The  owners 
of  the  lot  upon  which  the  walk  is  constructed,  were  made 
defendants  together  with  the  city;  and  from  a  judgment,  upon 
verdict,  in  favor  of  the  plaintiff,  said  lot-owners  appealed. 
The  case  is  stated  in  the  opinion. 

For  the  appellants,  there  was  a  brief  by  CoBsoday  &  Car- 
penter^ and  oral  argument  by  Mr.  Cassoday. 

For  the  respondent,  there  was  a  brief  by  Bennett  ds  SaUy 
and  oral  argument  by  Mr.  Bennett. 

Cole,  J.  The  charter  of  the  city  of  Janesville  imposes 
upon  the  owner  of  a  lot  fronting  on  any  street  in  the  city  the 
duty  of  keeping  the  sidewalk  in  front  of  his  lot  in  a  good  and 
safe  condition  for  use;  and  in  case  an  injury  shall  occur  to  any 
person  by  reason  of  a  defective  sidewalk,  the  owner  i&i  made 
liable  for  the  damages  thus  sustained.  Section  9,  ch.  298, 
P.  &  L.  Laws  of  1869.  This  action  is  brought  upon  this  pro- 
vision of  the  charter.  The  gravamen  of  the  complaint  is, 
that  the  defendants  laid  a  sidewalk  of  limestone  along  Main 
street  in  front  of  their  building  and  lot,  which  walk,  at  the 
time  the  plaintiff  was  injured,  had  by  use  become  smooth  and 
unsafe  to  walk  on;  and  that,  with  the  knowledge  of  the  de- 
fendants, some  person  had  covered  a  part  of  the  sidewalk  at 
this  point  with  red  paint,  mixed  with  oil  or  other  liquid, 
thereby  negligently  and  unlawfully  adding  to  the  insecurity 
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of  the  walk,  and  rendering  the  same  unsafe  and  dangerous  to 
walk  on  by  reason  of  its  slippery  condition. 

There  was  evidence  given  on  the  trial  which  tended  to  sus- 
tain this  cause  of  action.  A  great  number  of  exceptions  were 
taken  to  the  rulings  of  the  court  below,  which  cannot  be  con- 
veniently noticed  in  detail.  The  principal  questions  in  the 
case  arise  on  exceptions  to  the  charge  of  the  court  as  given, 
and  to  the  refusal  of  the  court  to  give  the  instructions  asked 
on  the  part  of  the  defendants.  The  charge  is  quite  lengthy, 
and  seems  to  cover  every  possible  aspect  of  the  case. 

The  learned  circuit  judge,  among  other  things,  charged  in 
effect,  that  the  law  cast  upon  the  defendants  the  duty  and 
obligation  of  keeping  the  sidewalk  in  froftt  of  their  building 
in  a  reasonably  good  and  safe  condition  for  public  use;  and 
that  if  the  plaintiff  was  injured,  while  passing  over  the  walk 
with  due  care,  by  reason  of  its  being  dangerous,  they  were 
liable  for  the  damages  sustained.  The  circuit  judge  further 
told  the  jury  that  the  defendants  were  under  no  obligation  to 
keep  the  sidewalk  in  such  extraordinary  and  unusually  good 
and  safe  condition  as  to  render  an  accident  to  one  traveling 
npon  it  impossible,  but  were  simply  bound  to  keep  it  in  an 
ordinarily  and  reasonably  good,  safe  and  suitable  condition  for 
public  use;  and  that  the  jury  were  to  determine  from  their 
own  view  of  the  premises,  and  from  the  testimony  in  the  case, 
whether  this  was  the  condition  of  the  walk.  In  respect  to 
the  particular  defect  in  the  walk  complained  of,  namely,  great 
smoothness  and  slipperiness  of  surface,  the  court  said:  ^'If 
this  walk,  by  use,  had  become  so  smooth  and  slippery  as  to  be 
dangerous  and  not  safe  for  public  use;  or  if,  by  being  painted, 
it  was  made  so  smooth  and  slippery  as  to  be  dangerous  and 
not  safe  for  such  use  —  such  condition  was  one  against  which 
the  defendants  were  bound  to  provide." 

Kow  it  is  insisted  by  the  learned  counsel  for  the  defendants, 
that  the  propositions  embraced  in  this  charge  are  not  law. 
The  contention  is,  that  the  words  "  defective  "  and  "defect," 
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as  used  in  the  charter,  clearly  imply  that  there  can  be  no  lia- 
bility unless  there  be  something  wanting,  something  omitted, 
some  imperfection  or  defect  in  the  nature  or  quality  of  the 
material  of  which  the  walk  is  constructed,  or  some  defect  in 
the  manner  of  making  the  walk;  and  that  the  language  does 
not  refer  to  smoothness  of  the  walk  arising  from  use,  or  to 
something  which  happens  to  be  upon  the  walk  without  the 
knowledge  or  consent  of  the  owner  of  the  lot 

We  do  not  think  this  construction  of  the  charter  is  correct 
A  walk,  within  the  meaning  of  the  charter,  may  be  defective 
because  of  imperfection  or  fault  in  the  materials  of  which  it 
is  made;  or  from  defect  or  fault  in  constructing  it;  or  it  may 
become  defective  and  dangerous  from  use,  or  in  consequence  of 
things  placed  upon  it  Snppose  that  a  walk,  originally  con- 
structed of  good  materials  and  in  a  proper  manner,  decays  or 
wears  out  by  use  so  as  to  be  dangerous  and  unsafe:  is  it  not 
clear  that  a  walk  in  such  a  condition  is  defective?  That  it  may 
become  defective,  or,  more  properly  speaking,  may  become 
unsafe,  by  reason  of  things  placed  upon  it,  would  seem  to  be 
a  proposition  too  plain  for  argument  If,  upon  a  walk  con- 
structed properly  and  with  good  materials,  some  slippery 
foreign  substance,  like  paint  or  grease,  is  placed,  which  ren- 
ders the  walk  slippery  and  dangerous  to  travelers  upon  it,  it 
would  be  idle  to  say  that  such  a  walk  was  in  a  "  good  and 
safe  condition  for  use;"  and  where  the  slippery  foreign  sub- 
stance is  placed  upon  the  walk  with  the  consent  of  the  owner 
of  the  lot,  or  is  suffered  to  remain  upon  the  walk  through  the 
owner's  neglect  to  remove  it  when  notified  of  its  existence,  in 
these  cases  the  owner's  responsibility  would  seem  to  be  clear, 
to  a  person  injured  in  consequence  of  this  slippery  substance; 
but  at  first  blush  there  would  seem  to  be  less  ground  for  hold- 
ing the  lot-owner  liable  where  the  injury  occurred  by  reason 
of  the  walk  becoming  smooth  and  slippery  by  public  use. 
Still  the  owner  is  under  a  legal  obligation  to  keep  the  walk 
in  front  of  his  lot  in  "  good  and  safe  condition  for  use."  This 
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is  the  measure  of  responsibility  imposed  by  the  charter;  and 
therefore,  whether  the  walk  becomes  unsafe  and  dangerous  by 
reason  of  being  made  smooth  and  slippery  by  public  use,  or 
from  some  other  cause,  as  the  decay. or  wearing  out  of  the 
material  of  which  it  is  constructed,  still  the  defect  is  one 
coming* within  the  provision  of  the  charter,  and  for  which  the 
lot-owner  is  liable  to  an  injured  party. 

It  is  apparent  that  slipperiness  caused  by  use  is  a  defect 
which  care  and  diligence  on  the  part  of  the  lot-owner  can 
remedy  or  guard  against.  It  is  not  like  slipperiness  caused 
by  ice  or  the  action  of  the  elements,  which  no  degree  of  dili- 
gence can  prevent.  We  therefore  hold  that  there  was  no  error 
in  the  above  charge  as  given. 

Again,  the  court  charged  that  "  in  respect  to  the  liability 
of  the  defendants  in  another  regard,  it  depends  upon  this:  If 
you  find  that  this  walk  was  in  a  bad  and  unsafe  condition, 
by  the  paint  placed  upon  it,  or  by  having  been  worn  down 
smooth  by  use,  you  must  find  either  th^t  they  had  actual  notice 
of  this  condition,  or  you  must  find  further  that  the  defects 
complained  of  were  of  such  a  nature  and  had  existed  for  such 
a  length  of  time  as  that  they  must  have  known,  or  were  bound 
to  know,  that  it  was  in  this  condition.  Their  liability  depends 
upon  that  —  not  that  they  must  of  necessity  actually  have 
known  that  it  was  in  this  condition;  but  they  must  have 
actually  known,  or  you  must  find  that  the  defects  complained 
of  were  of  such  a  nature  and  had  existed  for  such  a  length  of 
time  that,  considering  the  residence  of  the  defendants,  the 
fact  of  the  location  of  the  premises,  and  their  familiarity  with 
them,  they  must  necessarily  be  chargeable  Vith  notice  of  their 
actual  condition.^^  This  charge,  as  bearing  on  the  question 
of  notice  to  the  defendants  of  the  existence  of  paint  on  the 
walk  or  its  smoothness  by  use,  would  seem  to  be  unexception- 
able. For  if  the  defect  in  the  walk  —  if  any  defect  there 
was  —  had  existed  for  a  considerable  time,  then,  under  the 
circumstances,  the  defendants  would  be  presumed  to  have  had 
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notice  of  it.  The  walk  was  along  one  of  the  principal  streets 
of  the  city,  and  the  nature  of  the  defect  was  well  calculated 
to  arrest  the  attention  of  every  person  passing  over  it. 

The  question  whether  the  walk  was  in  fact  dangerous  or 
defective,  within  the  rule  laid  down  by  the  court  in  the  charge, 
as  well  as  the  question  of  contributory  negligence,  seems  to 
have  been  fairly  submitted  to  the  decision  of  the  jury. 

The  above  remarks,  we  think,  dispose  of  all  the  material 
questions  arising  upon  the  charge  as  given,  and  the  refusal 
of  the  court  to  give  the  instructions  asked.  Consequently 
nothing  further  will  be  said  on  these  points. 

While  the  witness  Frank  Parker  was  being  examined  by 
plaintiflE's  counsel,  he  was  permitted  to  testify,  under  objec- 
tion by  the  defendants,  that  he  saw  Charles  Eiley  pick  holes 
in  the  walk,  where  it  was  painted,  after  the  accident.  The 
admission  of  this  testimony  is  assigned  for  error.  The  testi- 
mony was  admissible  under  the  circumstances.  As  we  under- 
stand the  case,  there  was  a  view  of  the  walk  by  the  jury.  The 
testimony  in  question  was  proper  and  competent  to  show  that 
the  surface  of  the  walk  had  been  changed  after  the  accident 
and  before  the  jury  saw  it.  In  the  absence  of  this  testimony 
the  jury  might  have  been  misled  as  to  the  real  condition  of 
the  walk  when  the  injury  occurred.  In  any  view  we  have 
been  able  to  take  of  the  case,  we  think  the  judgment  is  correct, 
and  must  be  affirmed. 

By  the  Court.  —  Judgment  affirmed. 
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Mack  vs.  The  State. 
November  12,  ISTtO —February  3, 1880. 

Cbimtnal  Law  and  Practice:  Evidencs:  Court  and  Jury.  (1)  Re- 
fusal of  defendants  testimony  as  to  conversations ,  after  admitting  that 
against  her.  (2)  When  u^ords  spoken  admissible  as  parts  of  the  res 
gestae.  (3)  Drfendant's  right  to  show  facts  to  repel  unfavorable  infer- 
ences arising  from  other  facts  shown  by  the  state.  (4)  Admission,  in 
prosecution  for  murder,  of  defendant's  testimony  before  coroner's  jury. 
(5)  Credibility  of  witness;  court  and  jury. 

1.  Where,  on  trial  of  an  information  for  marder,  acts  and  conversations  be- 

tween the  accosed  and  the  deceased,  which  occurred  a  short  time  before 
the  death,  were  admitted  in  evidence  on  behalf  of  the  state,  and  were 
both  material  as  tending  to  show  the  state  of  mind  of  the  accused  toward 
the  deceased,  it  was  error  to  reject  evidence  for  the  defense  as  to  the 
same  conversations;  and,  the  accused  being,  by  the  law  of  this  state,  a 
competent  witness  in  her  own  behalf,  it  was  error  to  reject  her  testimony 
as  to  such  conversations;  and  the  fact  that  there  was  othe^'  testimony  by 
and  for  the  accused  to  the  point  that  after  such  acts  and  conversations 
the  parties  had  been  reconciled  and  their  relations  were  apparently  pleas- 
ant, does  not  relieve  the  error. 

2.  When  the  acta  of  a  party  ore  admissible  in  evidence,  what  was  said  at  the 

time  of  doing  the  acts,  being  a  yaxi  of  the  transaction,  explaining  and 
characterizing  it,  and  deriving  credit  from  it,  is  also  admissible  as  part 
of  the  res  gestw;  and  under  the  circumstances  of  this  case  (for  which  see 
the  opinion),  after  the  state  had  properly  put  in  evidence  the  acts  of  the 
parties  a  short  time  before  the  death,  the  defense  would  have  been  enti- 
tled to  show  the  conversation  between  them  occurring  at  the  same  time, 
even  if  the  state  had  not  introduced  evidence  of  such  conversation. 

3.  The  state  introduced  evidence  to  show  (as  a  motive  for  the  murder)  that 

the  accused,  being  the  wife  of  the  deceased,  had  a  criminal  intimacy 
with  one  X,  who  was  in  the  employ  of  the  deceased;  and  such  evidence 
tended  to  show  that  X  had  been  discharged  by  the  deceased,  and,  after 
being  reemployed,  had  agsun  been  dischai^ged  by  him  after  one  day's 
service.  Held,  that  it  was  error  to  reject  evidence  for  the  defense  to 
show  why  X  left  such  employment,  offered  to  repel  the  inferences  unfav- 
orable to  the  accused  sought  to  be  derived  from  the  staters  evidence. 
4  There  was  no  error  in  permitting  the  state  to  put  in  evidence  the  testi- 
mony of  the  accused,  given  at  the  coroner's  inquest,  before  the  arrest 
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5.  The  credibility  of  a  witness  is  a  question  for  the  jury,  under  proper  instruc- 
tions and  cautions  from  the  court,  notwithstanding  he  may  have  made 
contradictory  statements  under  oath,  or  be  an  accomplice  of  the  ac- 
cused. 

ERROR  to  the  Circuit  Court  for  liock  County. 

For  the  plaintiff  in  error,  there  was  a  brief  by  Winana  <& 
McElroy^  her  attorneys,  with  Ogden  H,  Fethers^  of  counsel, 
and  oral  argument  by  Mr,  Winans  and  Mr.  F ethers. 

For  the  state,  there  was  a  brief  by  Alex.  WiUon^  the  Attor- 
ney General,  and  oral  argument  by  II.  W.  Chynowethj  Assist- 
ant Attorney  General. 

Taylor,  J.  The  plaintiff  in  error  was  tried  in  the  circuit 
court  for  Rock  county  upon  an  information  for  the  murder  of 
her  husband,  convicted  of  murder  in  the  first  degree,  and  judg- 
ment entered  against  her  that  she  be  imprisoned  for  life  in  the 
state  prison.  A  bill  of  exceptions  was  regularly  settled  and 
filed  in  said  court,  and  a  writ  of  error  issued,  bringing  the 
record  to  this  court  for  a  review  of  the  exceptions  taken  on 
the  trial  by  the  plaintiff  in  error.  The  exceptions  taken,  and 
upon  which  she  relies  in  this  court  for  a  reversal  of  the  judg- 
ment against  her,  are  mainly  exceptions  to  the  introduction  of 
evidence  against  her,  and  to  the  rejection  of  evidence,  offered 
by  her. 

The  record  shows,  with  such  a  degree  of  certainty  that  it  is 
hardly  controverted  by  the  plaintiff  in  error,  that  on  the  night 
of  the  13th  day  of  July,  1878,  at  his  residence  in  the  town  of 
Turtle,  in  Rock  county,  the  husband  of  the  plaintiff  in  error  was 
murdered;  and  that  early  in  the  morning  of  the  14th  of  July 
his  dead  body  was  found  by  his  hired  boy  in  the  horse  stable 
in  his  barn,  lying  behind  one  of  the  horses.  There  was  a  large 
wound  upon  the  side  of  his  head,  cutting  through  the  scalp, 
but  not  apparently  fracturing  the  skull;  and  subsequent  exam- 
ination showed  that  he  had  received  fatal  injuries  about  the 
chest,  and  several  of  the  ribs  were  fractured. 
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The  evidence  also  shows  that  she  was  living  with  him  in 
the  same  hoase  at  the  time  of  his  death,  bnt  that  she  had  not 
slept  in  the  same  room  or  bed  with  him  for  a  considerable 
time  before  his  death.  The  only  other  persons  at  the  deceased's 
house  on  the  night  of  his  death  were  a  boy,  Joseph  "Watsic, 
who  was  about  nineteen  years  old;  a  man,  Frank  Dickcrson, 
about  twenty-three  years  old,  who  was  charged  with  assisting 
in  the  murder;  and  Ettie  Mack,  aged  fourteen  years,  Bernice, 
aged  six  years,  and  Beatrice,  aged  three  years,  children  of  the 
deceased  and  the  accused. 

On  the  night  of  the  murder,  Joseph  "Watsic  slept  up  stairs, 
in  the  same  room,  but  not  in  the  same  bed,  with  the  man 
Dickerson.  All  the  children  slept  up  stairs.  The  deceased 
slept  below,  and  the  accused  was  accustomed  to  sleep  below, 
but  swears  that  on  this  night  she  slept  up  stairs  with  her  old- 
est daughter.  The  youngest  child  had  slept  with  the  deceased, 
but  on  this  night  she  had  been  put  to  bed  up  stairs,  as  the 
accused  said,  because  it  was  warm  and  she  tliought  the  child 
might  disturb  her  husband. 

It  appears  that  Watsic  and  the  children  heard  no  noise  or 
disturbance  of  any  kind  about  the  house  during  the  night; 
that  the  accused  called  Watsic  to  get  up  about  sunrise  on  Sun- 
day morning,  whidi  was  earlier  than  he  was  accustomed  to 
rise;  that  when  he  got  up  Dickerson  requested  him  to  go  to 
the  barn  and  feed  the  horses,  though  Dickerson  usually  fed 
and  took  care  of  them ;  and  that  Watsic  got  up  and  went  to 
the  bam,  and  found  the  dead  body  of  the  deceased  in  the  sta- 
ble behind  one  of  the  horses. 

The  evidence  further  showed  that  the  deceased  was  jealous 
of  Dickerson,  and  suspected  him  of  having  improper  inter- 
course with  his  wife;  that  on  the  night  previous  to  the  mur- 
der he  and  the  accused  had  had  a  quarrel  about  midnight, 
during  which  she  had  struck  him  with  considerable  violence 
on  the  head  with  a  heavy  pitcher;  that  after  she  struck  him 
over  the  head  he  went  out  of  the  house  to  the  barn,  and  she 
Vol.  XLVm.  — 18 
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followed  him  ont;  and  that  Frank  Dickerson  saw  them  when 
they  came  out  of  the  house  on  that  nij;ht,  and  claims  to  have 
heard  what  was  said  between  the  deceased  and  his  wife  on  that 
occasion. 

The  accused  denies  all  knowledge  of  how  the  deceased  came 
to  his  death,  and  says  she  did  not  awake  after  she  went  to  bed 
that  night  until  the  morning,  and  heard  no  disturbance  or 
noise  of  any  kind  about  the  house. 

The  evidence  also  shows  that  not  long  before  this  the  de- 
ceased had  purchased  a  pistol  and  brought  it  to  the  house,  and 
that  the  accused  had  got  it  in  her  possession  and  hid  it  from 
him;  and  that  is  alleged  to  have  been  the  cause  of  the  quarrel 
on  Friday  night. 

Dickerson  swore,  on  the  trial,  that  there  had  been  illicit  in- 
tercourse between  himself  and  the  accused  frequently  while 
he  was  in  the  employ  of  the  deceased;  that  the  deceased  had  dis- 
charged him,  and  that  he  was  reemployed  at  the  solicitation 
of  the  accused;  that  on  the  night  of  the  murder  the  accused 
came  to  the  door  of  the  room  where  he  slept,  but  said  nothing 
at  first;  that  about  an  hour  after,  she  came  up  stairs  to  the 
door  again,  and  then  he  heard  the  deceased  open  his  door  down 
stairs  and  come  up;  that  she  had  the  revolver  in  her  hand; 
that  she  turned  and  followed  deceased  down  stairs,  and  said, 
"Frank,  come  down  stairs;"  that  he  then  got  up  and  went 
down  stairs,  and  as  he  stepped  from  the  dining  room  to  the 
kitchen  door  they  were  talking  pretty  loudly,  and  the  accused 
took  a  club  from  the  wood-box  and  struck  the  deceased  on  the 
side  of  his  head,  and  he  fell  and  did  not  move;  that  at  the  in- 
stigation of  the  accused  he  helped  her  carry  the  body  to  the 
barn,  and  placed  it  behind  the  horse,  where  it  was  found  in 
the  morning;  that  the  accused  took  the  horse  by  the  head  and 
backed  her  up  in  order  to  make  her  step  on  the  body.  He 
details  with  great  particularity  what  conversations  took  place 
between  them;  that  she  made  him  take  off  his  shirt,  which 
had  some  blood  on  it,  and  that  they  took  some  cloths  which 


Digitized  by  LjOOQiC 


AUGUST  TERM,  1879.  275 

Mack  Ys.  The  State. 

had  been  wrapped  around  the  head  of  deceased  when  they 
carried  him  to  the  bam,  and  were  bloody,  and  hid  them  under 
the  privy;  and  that  it  was  arranged  that  ahe  should  call  Wat- 
sic  in  the  morning,  and  that  he  should  tell  Watsic  to  go  out 
and  feed  the  horses,  so  that  he  might  discover  the  dead  body. 
When  first  asked  by  one  of  the  neighbors,  who  had  assembled 
there  on  Sunday  morning,  how  he  was  killed,  she  said  that 
"  the  horse  killed  him;  she  found  him  behind  the  horse." 

The  record  also  shows  that  Dickerson  had  at  first,  when  be- 
fore the  coroner,  denied  all  knowledge  of  how  the  death  oc- 
curred, and  denied  all  criminal  intercourse  with  the  accused; 
and  that  he  boldly  admitted  on  the  trial  that  he  had  sworn 
falsely  on  these  occasions. 

I  have  made  this  brief  statement  of  some  of  the  principal 
things  connected  with  the  murder,  as  sworn  to  by  the  wit- 
nesses, not  for  the  purpose  of  conveying  the  idea  that  it  is  a 
summary  of  the  evidence  given  on  the  trial  —  the  trial  occu- 
pied several  weeks,  and  the  whole  testimony,  as  taken  by  the 
reporter,  covers  over  2,000  written  pages,  —  but  for  the  pur- 
pose of  showing  the  materiality  of  some  of  the  evidence 
which  was  offered  by  the  accused  and  ruled  out  by  the  court. 

It  will  be  seen,  from  the  foregoing  statement,  that  the  only 
witness  who  gives  any  direct  evidence  of  the  killing  of  the 
deceased  by  the  accused,  is  the  witness  Dickerson;  and  it  is 
evident,  from  the  statement,  that  his  connection  with  the 
murder  is  such  as  to  render  his  evidence  subject  to  very 
great  suspicion,  and  that  his  former  contradictory  statements 
as  to  the  most  nlaterial  facts,  under  oath,  so  impeached  his 
credibility  that  the  jury  would  have  been  justified  in  disbe- 
lieving his  testimony,  unless  corroborated  by  the  other  evi- 
dence in  the  case.  The  conviction,  if  sustained,  must  be 
sustained  mainly  upon  the  circumstantial  evidence  produced 
against  her;  and  it  is  this  view  of  the  case  which  has  com- 
pelled us  to  the  conclusion  that  the  court  erred  in  excluding 
evidence  which  might  have  explained  some  of  the  strongest 
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points  which  the  circamstantial  evidence  makes  against  the 
accused. 

In  the  absence  of  satisfactory  direct  evidence  of  the  com- 
mission of  the  crime  by  the  accused,  it  was  necessary  for  the 
state  to  strengthen  the  circumstantial  proofs  of  facts  existing 
at  the  time  of  the  murder,  tending  in  some  degree  to  fasten 
the  guilt  upon  her,  by  showing,  if  possible,  some  adequate  im- 
pelling motive  which  might  induce  her  to  commit  the  murder. 
This  the  state  undertook  to  do,  first,  by  showing  that  the 
aflTectionate  and  kindly  feelings  which  ordinarily  exist  between 
husband  and  wife,  had  long  since  ceased  to  exist  between  the 
deceased  and  the  accused;  that  in  place  thereof  the  accused 
had  come  to  look  upon  her  husband  with  feelings  of  hatred 
and  contempt,  and  the  husband  was  filled  with  jealousy,  and 
possibly  harbored  thoughts  of  revenge,  and  the  peace  and 
harmony  which  should  surround  the  home  had  given  place  to 
disgraceful  quarrels,  resulting  in  personal  violence.  Having 
shown  that  the  affectionate  relations  of  husband  and  wife  no 
longer  existed,  the  state  then  undertook  to  show  that  the 
accused,  impelled  by  her  passions,  had  violated  her  marital 
vows,  and  carried  on  an  adulterous  intercourse  with  the  man 
Dickerson  in  the  house  of  her  husband.  By  this  evidence  the 
state  laid  the  foundation  for  the  argument  that  the  hatred  of 
her  husband  and  her  unhallowed  desire  for  her  paramour 
would  be  an  irresistible  motive  impelling  her  to  remove,  by 
the  terrible  crime  of  murder,  the  object  of  her  hatred,  and 
thus  open  the  way  to  the  full  gratification  of  her  lustful  pas- 
sion for  Dickerson. 

Every  part  of  the  evidence,  therefore,  which  tended  to  show 
her  hostility  towards  her  husband  or  her  passion  for  Dicker- 
son,  became  most  material  in  the  case. 

The  evidence  of  the  transaction  about  midnight  on  the  Fri- 
day night  before  the  murder^  in  which,  it  is  admitted,  the 
accused  struck  the  deceased  a  violent  blow  upon  the  head  with 
a  heavy  pitcher,  was  peculiarly  pertinent  in  showing  the  feel- 
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ing  of  enmity  existing  on  her  part  at  the  time.  And  it  is  in 
connection  with  the  evidence  given  and  the  evidence  offered 
in  regard  to  this  transaction,  that  we  think  the  learned  circuit 
judge  committed  an  error  which  may  have  prejudiced  the 
accused,  and  which  this  court  cannot  overlook.  The  record 
shows  that  the  witness  Dickerson  had  testified,  on  the  part  of 
the  state,  that  he  saw  a  part  of  this  transaction,  and  was  per- 
mitted to  testify  to  the  conversation  which  he  heard  between 
the  deceased  and  the  accused  at  the  time. 

Afterwards,  when  the  accused  was  called  as  a  witness  in  her 
own  defense,  her  counsel  offered  to  show  her  version  of  the 
conversation  at  that  time;  and,  upon  the  objection  of  the  dis- 
trict attorney,  the  court  excluded  it,  and  the  defendant  duly 
excepted.  We  are  unable  to  understand  upon  what  rule  of 
law  this  offer  was  excluded.  The  state  considered  the  conver- 
sation material,  and  there  can  be  no  doubt  of  its  materiality. 
If  the  conversation  showed  that  the  accused  accompanied  her 
acts  of  personal  violence  with  language  which  indicated  a 
wicked  intent  and  a  state  of  mind  which  would  be  likely  to 
impel  her  to  other  acts  of  violence,  or  if  the  acts  of  violence 
were  accompanied  with  threats  of  future  violence,  there  can 
be  no  doubt  of  its  competency  on  the  part  of  the  state  as 
against  her.  The  evidence  being  clearly  competent,  and  having 
been  introduced  by  the  state,  it  would  seem  to  be  equally 
clear  that  the  accused  should  have  been  permitted  to  prove 
the  same  conversation  by  any  other  witness  who  was  present 
and  heard  the  same.  She  would  not  be  concluded  by  the  ver- 
sion of  it  given  by  the  witness  Dickerson.  She  looked  upon 
him  as  prejudiced,  and  claimed  that  he  had  not  given  a  true 
version  thereof.  The  law  having  made  her  a  witness  in  her 
own  behalf,  she  was  as  competent  to  testify  upon  the  subject 
as  any  other  person  who  might  have  been  present  and  heard 
the  same.  It  is  unnecessary  to  cite  authorities  to  show  that 
when  one  party  has  given  a  conversation  in  evidence,  or  a  part 
thereof,  which  is  material  in  the  case,  the  other  has  the  right 
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to  give  his  version  of  the  same  conversation  by  other  wit- 
nesses who  were  present  and  heard  it. 

The  offer  on  the  part  of  the  defendant  in  relation  to  this  mat- 
ter was  as  follows:  Counsel  for  the  accnsed  said,  "  I  desire  to 
show  what  was  said  between  the  parties  when  he  went  out  of 
the  house  on  that  Friday  evening,  and  she  followed  him;  after 
they  returned,  what  was  said;  and  all  that  was  said  as  to  that 
matter  during  that  night." 

To  this  offer  the  learned  circuit  judge  made  the  follow- 
ing remark:  "It  being  twenty-four  hours  before  the  death 
of  Mack,  and  as  after  this  the  matter  was  arranged,  compro- 
mised between  them,  so  that  they  were  good  friends,  I  don't 
think  it  is  proper  at  all  to  open  the  subject  by  showing  what 
was  said  between  the  parties  this  Friday  night." 

Counsel  for  the  defendant  then  answered:  "  If  the  fact  is 
that  they  both  agreed  to  bury  their  domestic  difficulties  on 
that  Friday  night,  and  hide  them  from  the  public  gaze,  and 
make  up  from  that  time  until  the  time  of  his  death,  and 
everything  was  pleasant  between  the  parties,  it  seems  to  me 
that  in  that  view  it  is  competent." 

The  court  replied:  "  You  have  the  direct  testimony  of  the 
witness  already  that  those  matters  were  fully  adjusted  be- 
tween them,  and  you  have  the  testimony  of  the  daughter  to 
the  effect  that,  on  Saturday  following  the  Friday  night,  their 
relations  were  extremely  pleasant.  The  bearing  and  conduct 
of  each  to  the  other  was  so.  It  stands,  as  I  understand,  as 
domestic  discord,  to  be  treated  on  either  side  as  the  circum- 
stances under  which  it  occurred  seems  to  suggest  that  it  would 
be  proper  on  each  side." 

In  the  testimony  given  by  Dickerson  in  regard  to  the  trans- 
actiop,  he  swears  as* follows:  "It  was  about  12  o'clock  at 
night;  ...  as  I  was  going  out  again  to  the  barn  to  call 
Joe  Watsic,  I  heard  Mack  come  through  into  the  kitchen, 
and  heard  Mrs.  Mack  say,  *  Do  you  see  that? '  and  Mack  re- 
plied, *Yes;  keep  it 'if  you  want  to.'    When  Mack  came 
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arouncj  the  corner  of  the  house,  Mrs.  Mack  came  around  the 
comer,  and  was  looking  towards  the  kitchen  door  that  Mack 
came  out  of;  and  I  thou^t  I  heard  her  cocking  a  revolver, 
and    he  (Mack)  said,  *Sh^t.me,  will  you,  you  d — —  m 

b h,'  and  started  and  ran  towards  the  barn;  and  Mrs. 

Mdck  said,  *  Run,  you  coward,'  or  something  like  that.  Mrs. 
Mdck  came  out  to  the  bam  and  said,  'George,  come  here.' 
He  said,  '  What  do  you  want? '  She  asked  him  '  what  he  was 
afraid  of — I  am  not  going  to  touch  you.'  Mack  said,  *The 
boys  are  come;' and  she  said, 'Let  us  make  up.'  He  says, 
' The  boys  are  coming  —  we  had  better  go  into  the  house;' 
and  I  saw  Mrs.  Mack  go  towards  the  house,  and  did  not  seo 
where  Mack  went  to." 

This  is  all  the  evidence  which  was  given  as  to*  what  was 
said  by  the  parties  at  the  time.  The  court,  however,  permit- 
ted full  evidence  to  be  given  as  to  what  was  done  by  tiie  re- 
spective parties,  but  excluded  all  further  evidence  as  to  what 
was  said  by  them  during  the  transaction  and  relating  to 
the  same.  This  evidence  did  not  show  any  reconciliation  of 
the  parties;  and,  although  the  court  permitted  the  accused  to 
state  what  was  done,  and  to  make  a  general  statement  that  they 
had  made  up  and  become  reconciled  after  this  violent  and  dis- 
graceful scene,  we  think  the  accused  had  the  right  to  lay  be- 
fore the  jury  what  was  said  by  the  parties,  from  which  she 
drew  the  conclusion  that  a  reconciliation  had  taken  place.  If 
she  had  been  permitted  to  detail  all  that  was  said,  the  jury 
might  have  come  to  the  conclusion  that  her  general  statement 
that  they  had  made  up,  and  that  the  angry  passions  arising  out 
of  this  disgraceful  personal  conflict  had  passed  away  and  given 
place  to  kinder  feelings,  was  a  truthful  one;  but  without  such 
detail  they  may  have  disbelieved  her  general  conclusion  alto- 
gether. 

The  state  having  opened  the  door  to  admit  what  was  said 
by  the  parties  on  this  occasion,  for  the  purpose  of  prejudic- 
ing the  cause  of  the  accused,  the  court  could  not  justly  close 
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it  against  a  full  and  complete  statement  of  all  the  details  of  tbe 
conversation  attending  it*  If  she  admitted  herself  in  fault, 
and  sought  forgiveness  and  reconciliation,  she  was  entitled  to 
lay  before  the  jury  what  she  said  /S  well  as  what  she  did,  so 
that  they  might  judge  from  her  words,  as  well  as  from  her 
acts,  whether  she  regretted  and  repented  of  what  had  been  done. 
It  was  not  for  the  court  to  say  that,  as  the  evidence  of  what 
was  done  was  before  the  jury,  and  a  general  stateuaent  as  to 
the  conclusion  which  resulted  from  their  conversation,  it 
was  of  no  importance  to  the  accused  to  show  all  the  details  of 
what  was  said,  either  for  the  purpose  of  giving  character  to 
what  was  done,  or  of  convincing  the  jury  that  her  statement 
of  the  conclusion  which  was  reached  was  a  truthful  statement. 

"We  think  that  the  learned  circuit  judge  erred  in  holding  as 
a  rule,  in  the  trial  of  this  case,  that  although  acts  done  might 
be  given  in  evidence  when  such  acts  tended  to  prove  any  ma- 
terial issue  in  the  case,  yet  what  was  said  at  the  time  by  the 
person  doing  the  acts  must  be  excluded.  After  a  careful  ex- 
amination of  the  authorities  we  think  they  are  almost  uniform 
in  holding,  that  when  the  act  of  a  person  may  be  given  in  evi- 
dence and  is  pertinent  proof,  what  was  said  at  the  time  of  the 
doing  of  the  act  may  also  be  given  in  evidence  as  a  part  of  the 
res  gestae;  it  becomes  a  part  of  the  act  itself,  is  explanatory  of 
it,  and  gives  it,  to  a  great  extent,  its  character. 

The  fact  that  the  acts  given  in  evidence  occurred  previous  to 
the  time  when  the  murder  was  committed,  can  make  no  dif- 
ference as  to  the  rule.  If  the  acts  of  the  accused  done  before 
the  commission  of  the  crime  with  which  she  is  charged  are 
competent  evidence  tending  to  show  that  she  cx)mmitted  such 
crime,  then  what  was  said  at  the  time  the  act  was  done  is  also 
admissible,  as  explanatory  of  the  same,  and  as  indicative  of  the 
intent  or  object  of  the  act.  The  reason  for  this  rule  is  very 
forcibly  stated  by  the  court  in  Wiggin  v.  Plumer,  11  Foster 
(N.  H.),  251-267:  "*  Where  evidence  of  an  act  done  by  a 
party  is  admissible,  his  declarations  made  at  the  time  having 
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a  tendency  to  elucidate  or  give  character  to  the  act,  and  which 
may  derive  a  degree  of  credit  from  the  act  itself,  are  also  ad- 
missible as  part  of  the  re%  gestce.^  And  the  rule  is  substan- 
tially stated  in  the  same  way  in  Gordon  v.  Shurtlefy  8  N.  H., 
260;  Plumer  v,  French^  2  Foster,  454;  and  Hersom  v,  Hen- 
deraouj  3  Foster,  498. 

"When  a  fact  is  offered  in  evidence,  the  whole  transac- 
tion, if  it  consists  of  many  particulars,  may  and  ought  to  be 
proved.  Every  additional  circumstance  proved  may  vary  the 
effect  of  the  evidence — may  neutralize  it  or  give  it  point. 
What  is  then  said  by  the  parties,  and  what  is  said  by  others 
to  them,  relative  to  the  subject  of  the  transaction,  is  a  part  of 
the  transaction  itself.  It  is  admissible  on  the  same  principle 
that  Qverj  other  part  of  it  is,  that  the  whole  matter  may  be 
seen  by  the  jury  —  upon  the  same  principle  which  disallows 
extracts  of  written  papers,  that  their  effect  may  be  materially 
varied  by  the  p»art  omitwd.  Contemporaneous  but  otherwise 
unconnected  conversation  is  rejected  on  the  same  ground  as 
other  unconnected  facts.  If  the  statement  offered  in  evidenqo 
does  not  tend  to  elucidate  or  give  character  to  the  acts  proved, 
it  is  to  be  rejected.  If  it  is  upon  the  same  subject  and  relative 
to  the  act  in  proof,  it  should  be  received." 

The  case  of  Wiggin  v,  Plumer^  su^^a^  was  referred  to  by 
the  late  learned  Justice  Paine  in  the  case  of  Ranger  v.  Good- 
richy  17  Wis.,  78-85,  and  approved  as  stating  the  true  rule  in 
cases  of  this  kind.  The  same  rule  is  stated  by  the  court  in 
Lund  V.  Tyngsboroughj  9  Cush.,  36-41,  as  follows: 

"  If  a  declaration  has  its  force  by  itself  .as  an  abstract  state- 
ment, detached  from  any  particular  fact  in  question,  depend- 
ing for  its  effect  on  the  credit  of  the  person  making  it,  it  is 
not  admissible  in  evidence.  Such  a  declaration  would  be  mere 
hearsay.  As  when  the  holder  of  a  check  went  into  a  bank, 
and  when  he  came  out  said  he  had  demanded  its  payment; 
this  declaration  was  held  inadmissible  to  prove  a  demand,  as 
being  no  part  of  the  res  gestce.    This  statement  was  a  mere 
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narrative,  wholly  detached  from  the  act  of  demanding  payment, 
which  was  the  fact  to  be  proved.  But  where  the  act  of  a 
party  may  be  given  in  evidence,  his  declaration  made  at  the 
time,  and  calculated  to  elucidate  and  explain  the  character  and 
quality  of  the  act,  and  so  connected  with  it  as  to  constitute 
one  transaction,  and  bo  as  to  derive  credit  from  the  act  itself, 
are  admissible  in  evidence.  The  credit  whicli  the  act,  or  fact, 
gives  to  the  accompanying  declarations  as  a  part  of  the  trans- 
action, and  the  tendency  of  the  contemporary  declarations,  as 
a  part  of  the  transaction,  to  explain  the  particular  fact,  dis- 
tinguish this  class  of  declarations  from  mere  hearsay. 

<'  Such  a  declaration  derives  credit  and  importance  as  form- 
ing a  part  of  the  transaction  itself,  and  is  included  in  the 
surrounding  circumstances,  which  may  always  be  given  in 
evidence  to  the  jury  with  the  principal  fact.  .  .  .  Perhaps 
tlie  most  common  and  largest  class  of  cases  in  which  declara- 
tions are  admissible,  is  that  in  whidi  the  state  of  mind,  or 
motive,  with  which  any  particular  act  is  done,  is  the  subject 
of  inquiry.  Thus,  where  the  question  is  as  to  the  motives  of 
a  debtor  in  leaving  his  house  and  going  and  remaining  abroad, 
so  as  to  determine  whether  or  not  an  act  of  bankruptcy  has 
been  committed,  his  declarations  when  leaving  his  house  and 
while  remaining  abroad  are  admissible  in  evidence.  Such 
declarations  accompanying  the  act  belong  to  the  res  gestce. 
They  are  calculated  to  elucidate  and  explain  the  act,  and  thay 
derive  a  degree  of  credit  from  the  act." 

This  court,  in  the  case  of  Bates  v.  AhUman^  13  Wis., 
644-650,  admits  the  justice  of  the  rule  as  stated  in  the  latter 
part  of  the  above  quotation,  in  the  following  language:  "  It  is 
undoubtedly  true  that  where  the  intent  of  a  party  to  a  sale  is 
in  issue,  his  statements  at  the  time,  and  so  connected  with  the 
transaction  as  to  be  a  part  of  the  res  gestcBy  are  competent  evi- 
dence to  show  such  intent,  even  though  the  person  is  not  a 
party  to  the  suit."  In  the  case  of  Sorenson  v.  Dundas,  42 
Wis.,  642,  the  rule  is  stated  very  briefly:    "  Declarationg  are 
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verbal  pafts  of  the  res  gestm  only  when  they  are  contempora- 
neous. The  respondent's  narrative  after  the  occurrence  be- 
longed no  more  to  the  res  gestm  than  his  evidence  on  the  trial." 
FeU  V.  Amidon,  43  Wis.,  467. 

In  Hamilton  v.  State^  36  Ind.,  280,  it  is  said:  "It  is  well 
established  by  the  authorities,  that  in  all  cases,  civil  or  crim- 
inal, where  evidence  of  an  act  done  by  a  party  is  admissible, 
his  declarations  made  at  the  time,  having  a  tendency  to  eluci- 
date, explain  or  give  character  to  the  act,  are  admissible. 
They  are  a  part  of  the  transaction,  and  for  that  reason  are 
admissible,  and  it  makes  no  difference,  so  far  as  the  admissi- 
bility of  the  declaration  is  concerned,  whether  it  be  in  favor 
of  or  against  the  party  making  it.  If  the  act  was  one  of 
alleged  criminality,  and  the  accompanying  declaration  tends  to 
show  it  to  be  innocent,  it  is  equally  admissible  as  when  the 
tendency  is  to  show  the  criminality  of  the  act;  and  it  may  be 
given  in  evidence  by  the  defendant  as  well  as  by  the  state."  See 
also,  upon  this  subject,  Parsons  v.  State^  43  Ga.,  197;  Comfort 
V.  People,  54  111.,  404;  Head  v.  State,  44  Miss.,  731 ;  McKee  v. 
People,  36  K  Y.,  113;  Bussell  v.  Frishie,  19  Conn.,  206. 

Within  the  rule  of  these  decisions  as  to  what  conversations 
may  be  given  in  evidence  as  a  part  of  the  res  gestce,  the  ac- 
cused had,  as  we  think,  the  right  to  give  the  jury  the  conver- 
sation which  took  place  between  herself  and  her  husband  on 
the  Friday  evening  during  the  continuance  of  the  transactions 
which  were  given  in  evidence  against  her,  even  though  the 
state  had  not  given  any  part  of  such  conversation  in  evidence 
on  its  part.  She  had  the  right  to  have  the  whole  transaction 
laid  before  them,  including  the  conversation ;  and  it  was  error 
to  restrict  her  to  a  bare  statement  of  what  was  done.  The 
conversation,  if  detailed  to  the  jury,  might  or  might  not  have 
benefited  her  case.  Of  that  she  had  the  right  to  judge,  and 
neither  the  judge  of  the  court  below  nor  the  judges  of  this 
court  can  say  that  she  would  not  have  been  benefited  by  a  full 
disclosure  of  all  that  was  said  at  the  time. 
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This  rule  of  permitting  acts  to  be  given  in  evMence  and 
excluding  all  conversations  and  statements  which  accompanied 
the  doing  of  such  acts,  was  carried  through  the  entire  trial. 
The  authorities  clearly  show  that  such  rule  was  erroneous. 

An  instance  of  the  prejudicial  operation  of  this  rule  against 
the  accused  will  be  found  in  that  part  of  the  evidence  offered 
by  the  state  tending  to  show  that  she  had  formed  a  violent 
passion  for  Dickerson,  and  that  she  desired  to  retain  him  in 
the  employ  of  her  husband  for  the  purpose  of  gratifying  such 
passion.  The  state  had  shown  that,  on  the  Friday  night 
before  the  murder  and  before  the  trouble  at  midnight,  there 
had  been  some  other  trouble  between  the  accused  and  the 
deceased,  and  Dickerson  then  told  her  he  was  going  to  leave, 
and  she  replied  that  ^^  if  he  did,  she  would  go  to  the  old  well," 
and  that  she  started  towards  the  well.  The  oldest  daughter 
also  testified  that  her  mother  did  go  towards  the  old  well,  and 
that  she  saw  her  mother  crying  as  she  went;  that  she  followed 
her  to  the  well,  and  her  father  came  there  soon  after. 

The  counsel  for  the  accused  asked  the  court  whether  he 
could  ask  the  daughter  what  her  mother  said  to  her  when  she 
came  up  to  her  on  her  way  to  the  old  well.  The  court 
refused  to  permit  the  question  to  be  asked,  and  exception  was 
duly  taken.  The  inference  the  state  sought  to  draw  from  this 
evidence  was,  that  the  accused  was  so  completely  under  the 
control  of  her  passion  for  adulterous  intercourse  with  Dicker- 
son,  that  she  seriously  meditated  suicide  in  case  he  left  her, 
or  else  that  she  made  the  threat  with  the  purpose  of  inducing 
him  to  remain.  It  was  only  in  this  view  of  the  case  that  the 
evidence  was  material,  and  in  this  view  it  was  very  damaging 
evidence  against  the  accused;  yet  the  court  refused  to  let  her, 
through  her  witnesses,  give  in  evidence  her  declaration,  made 
in  the  very  act  of  going  to  the  well,  as  to  her  purpose  in  going 
there.  The  evidence,  we  think,  was  clearly  competent  If 
the  act  of  going  to  the  well  was  competent,  her  statement  at 
the  time  as  to  why  she  was  going,  made  while  going,  should 
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have  been  admitted.  The  jury  are  to  say  whether  they  would 
believe  the  statement,  made  at  the  time  to  the  daughter,  or 
whether  they  would  give  credit  to  the  statement  made  by  the 
discredited  witness,  Dickerson. 

If  the  witness  had  been  allowed  to  give  the  statement  of 
the  accused,  made  at  the  time,  it  might  have  satisfied  the 
jury  that  the  weeping  of  the  accused  was  not  occasioned  by 
her  grief  at  the  anticipated  desertion  of  her  alleged  paramour, 
and  that  her  going  to  the  well  was  for  an  entirely  innocent 
purpose;  and  might  have  repelled  the  inference  that  she  was 
willing  to  commit  suicide  rather  than  be  parted  from  him. 

The  rule  of  excluding  what  was  said  at  the  time  acts  were 
done,  and  yet  permitting  the  acts  themselves  to  be  proved, 
being  clearly  erroneous,  it  necessarily  led  to  the  exclusion  of 
evidence  which  might  have  had  weight  writh  the  jury,  and 
have  impressed  them  in  her  favor;  and  for  this  reason  we  feel 
compelled  to  reverse  the  judgment  and  direct  a  new  trial. 

There  was  another  exception  taken  by  the  accused,  which 
we  think  was  well  taken.  Evidence  was  given  that  Dickerson 
had  been  discharged  by  the  deceased;  and  that  he  was  reem- 
ployed, but  left  again  after  one  day's  service.  This  evidence 
was  given  by  the  state  as  a  circumstance  tending  to  show  that 
the  deceased  discharged  him  the  second  time  for  the  reason 
that  he  had  discovered  improper  intercourse  between  him  and 
his  wife.  The  accused  offered  to  show  why  Dickerson  left  at 
this  time,  and  the  evidence  was  rejected.  We  are  clearly  of 
the  opinion  that,  within  the  rule  before  stated,  the  evidence 
was  competent.  It  seems  to  us  very  clear,  that  if  the  fact 
that  he  left  the  employment  of  the  deceased  was  material  evi- 
dence for  the  state,  the  accused  had  the  right  to  show  the 
reason  of  his  leaving.  If  the  evidence  had  been  admitted,  it 
might  have  appealed  that  his  leaving  had  no  relation  to  his 
supposed  improper  intimacy  with  the  accused.     ^ 

The  objection  to  the  introduction  in  evidence  of  what  the 
accused  said  as  a  witness  under  oath  before  the  coroner,  is 
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fully  answered  in  the  opinion  filed  in  the  case  of  Dickeraon  v. 
The  StaUj  and  the  answer  need  not  be  repeated  here. 

We  are  not  prepared  to  say  that  the  court  committed  any 
error  in  refusing  to  give  the  instructions  asked  by  the  learned 
counsel  for  the  accused  as  to  the  credit  which  the  jury  should 
give  to  the  evidence  of  the  witness  Dickerson,  either  on 
account  of  his  contradictory  statements  made  under  oath,  or 
on  account  of  his  alleged  participation  in  the  murder  as  an 
accomplice  of  the  accused.  We  think  the  tendency  of  the 
recent  opinions  of  the  most  learned  courts  is  to  leave  this 
subject  of  the  credibility  of  the  witness  to  the  jury,  under 
proper  instructions  and  cautions  from  the  court,  notwithstand- 
ing he  may  have  made  contradictory  statements  under  oath,  or 
be  an  accomplice  of  the  accused.  The  reasons  for  holding  to 
this  rule  would  be  as  potent  in  this  state  as  in  any  other,  since 
the  legislature  has  seen  fit  to  declare  that  even  a  man  convicted 
of  perjury  shall  be  a  competent  witness,  leaving  his  credibility 
to  the  jury  under  all  the  circumstances  of  the  case. 

The  old  rule,  "jfaUics  m  unOy  faUuB  in  omnibvSy^  was  ap- 
parently founded  upon  the  other  rule,  that  the  person  who  had 
been  indicted  and  convicted  of  willful  perjury  was  not  a  com- 
petent witness  in  any  case;  and  the  courts,  in  analogy  to  this 
rule,  were  inclined  to  hold  that  when  it  appeared  in  the  course 
of  the  trial  that  a  witness  had  been  guilty  of  perjury,  his  tes- 
timony ought  to  be  excluded  in  the  same  manner  as  though 
he  had  been  indicted  and  convicted  of  such  perjury.  The 
rule  that  the  person  convicted  of  perjury  is  not  a  competent 
witness,  having  been  abolished  by  the  statute,  and  his  compe- 
tency restored,  his  credibility  is  necessarily  a  question  for  the 
jury;  and  it  would  seem  to  follow  that  the  witness  who  may 
have  made  false  statements  under  oath,  of  which  he  had  not 
been  formally  convicted,  would  not  become  thereby  an  incom- 
petent witness  for  all  purposes,  any  more  than  the  witness 
who  had  been  convicted  of  perjury,  and  his  credibility  must 
alsa  be  left  to  the  jury,  under  all  the  circumstances  connected 
with  his  testimony. 
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From  an  examination  of  the  record  in  this  case,  we  are 
strongly  impressed  with  the  idea  that  the  learned  attorney  for 
the  state  was  unnecessarily  technical  in  his  objections  to  the 
introduction  of  evidence,  and  that  the  court  adopted  too  rig- 
orous a  rule  upon  that  subject.  Though  it  be  true  that  the 
judge,  upon  the  trial  of  a  criminal  case,  should  not  permit 
the  time  of  the  court  to  be  wasted  in  hearing  evidence  which 
is  entirely  disconnected  \^ith  and  immaterial  to  the  real  issues, 
and  which  may  mislead  and  confuse  the  jury,  yet,  on  the 
other  hand,  for  the  furtherance  of  justice  and  the  protection 
of  the  state,  a  liberal  rule  should  be  adopted  in  the  admission 
of  evidence,  and  no  evidence  offered  by  the  accused  should  be 
rejected  when  its  immateriality  is  not  clearly  apparent.  The 
evil  of  admitting  evidence  in  a  criminal  action  which  may, 
upon  a  more  mature  examination  than  it  is  possible  to  give  to 
it  upon  the  trial  before  the  jury,  be  held  irrelevant  and  im- 
material, is  comparatively  slight  when  contrasted  with  the 
evil  result  which  must  follow  the  rejection  of  such  evidence  if 
upon  more  mature  consideration  it  be  seen  that  the  evidence 
was  material  and  should  have  been  admitted. 

The  admission  of  such  evidence,  if  in  fact  immaterial,  will 
not  be  very  likely  to  prejudice  the  state  with  an  intelligent 
jury;  whereas  its  rejection,  if,  upon  more  deliberation,  it  is 
seen  to  be  in  fact  material,  may,  as  in  this  case,  work  a  re-* 
versal  of  the  conviction,  and  involve  the  delay  and  expense  of 
a  retrial,  without  any  possible  benefit  to  the  state,  and  impose 
the  expense  and  all  the  harrowing  anxieties  of  a  second  trial 
upon  the  accused,  with  slight  chance  of  procuring  a  more 
favorable  result  than  was  reached  on  the  first.  It  seems  to  us 
that  in  every  aspect  of  the  case  it  is  better  for  the  state,  as 
well  as  for  the  accused,  that  the  trial  court  should  adopt  a  lib- 
eral course  in  the  receipt  of  evidence  offered  by  the  defense; 
and  that,  if  the  court  errs,  it  should  err  in  liberality  rather 
than  in  the  application  of  technical  and  rigorous  rules,  exclud- 
ing all  evidence  which  is  not  clearly  seen  to  be  material. 
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On  account  of  the  errors  above  stated,  in  the  rejection  of 
evidence  offered  by  the  accused,  the  judgment  of  the  circuit 
court  must  be  reversed,  and  the  cause  remanded  for  a  new  triaL 

By  the  Court. —  So  ordered. 
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DiCKERSON  VS.  The  State. 
November  13, 1S79  ^  Februaty  8, 1880. 

Criminal  Law  and  Practicb:  Evidence:  Instructions:  New  Trial. 
(1)  Admission  of  defendant's  testimony  on  examination  of  another  per- 
son charged  with  same  crime,  (2)  An  instruction  construed.  (3)  An 
instruction  held  not  injurious  to  defendant.  (4)  Refusal  of  new  trial 
sustained,  on  the  evidence. 

1.  Upon  an  information  charging  the  accused,  in  separate  counts,  with  mar- 

der,  and  with  being  an  accessary  thereto,  there  was  no  error  in  adniit- 
ting  in  evidence  against  him  testimony  given  by  him  as  a  witness  for 
the  state,  while  under  arrest  upon  suspicion  of  having  committed  said 
dimes,  upon  the  examination  of  another  person  accused  of  the  same 
murder;  there  bemg  no  reason  for  believing  that  such  testimony  was 
not  entirely  voluntary. 

2.  The  court  instructed  the  jmy  as  follows,  in  reference  to  the  accused:  "By 

his  testimony  he  charges  the  murder  upon  the  wife  of  the  victim.  In  so 
doing,  has  he  kept  back  and  concealed  what  would,  if  divulged,  impli- 
cate hWself  in  the  commission  of  the  deed,  or  show  that  he  aided  and 
assisted  the  woman  in  its  commission?  Has  he  told  the  whole  truth  in 
respect  to  the  death  of  N.  ?  Has  he  satisfied  you  that  the  woman,  alone 
and  unaided,  perpetrated  the  crime?  If  you  are  satisfied  that  he  has 
not  told  the  whole  truth  in  respect  to  the  death  of  N.,  that  he  has  kept 
back  and  concealed  important  facts  and  drcumstances  connected  with 
such  death;  if,  from  the  nature  of  things,  you  are  satisfied,  from  the 
testimony  that  you  regard  as  reliable,  that  something  must  have  been 
done  in  taking  the  life  of  N.,  other  than  what  he  has  stated:  what  dees 
such  testimony  justify  you  in  believing  has  been  suppressed  by  the  de- 
fendant? And  does  what  has  been  suppressed  implicate  him  as  aiding 
and  assisting  in  the  commission  of  the  deed,  and  how?  These  and  like 
questions  are  important  for  your  consideration  in  determining  whether 
the  defendant  be  or  be  not  guilty.*^  Heldy  not  liable  to  the  objection 
that  it  left  the  jury  to  find  defendant  guiliy  upon  conjecture,  or  other- 
wise than  upon  the  evidence. 
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3.  An  instruction  that  the  jury  should  find  the  accused  *' guilty  of  murder 

in  the  first  degrree,  or  not  guilty,  according  as  they  should  find  the  fact, " 
even  if  understood  as  requiring  them  to  acquit  him  entirely  in  case  they 
should  not  find  him  guilty  of  murder  in  thi  first  degree,  held  to  contain 
no  error  usurious  to  the  defendant, 

4.  This  court  is  of  opinion  that  there  was  no  error  in  refusing  to  grant  a 

new  trial  on  the  ground  that  the  verdict  against  the  accused  was  con- 
trary to  the  evidence. 

ERROR  to  the  Circuit  Court  for  BocJk  County. 
A.  Hyatt  Smith,  for  the  plaintiflE  in  error. 
The  Attorney  General,  for  the  state. 

CoLB,  J.  At  the  April  term  of  the  circuit  court  for  Rock 
county,  1879,  the  plaintiflE  in  error  was  put  upon  trial  on  an 
information  charginj^  him,  in  apt  words,  in  one  count  with 
the  murder  of  one  George  Mack;  and  in  another  count  with 
'l)eing  an  accessary  before  the  fact  to  such  murder,  committed 
by  Belinda  Mack.  On  the  trial,  the  prosecution,  among  other 
witnesses,  called  R.  D.  Whitford,  who,  upon  being  sworn, 
among  other  things  testified  that  he  was  present  at  the  exam- 
ination of  Belinda  Mack,  at  Beloit,  in  July,  1878,  on  the 
charge  of  the  murder  of  her  husband,  George  Mack,  and  took 
minutes  of  the  testimony  given  on  such  examination,  for  the 
district  attorney;  and  that  the  plain  tiflF  in  error  was  sworn  and 
examined  as  a  witness  on  behalf  of  the  state.  The  witness 
Whitford  was  then  asked  to  state  the  testimony  which  the 
plaintiff  in  error  gave  on  that  occasion  in  relation  to  his  being 
sick  at  the  house  of  Mack;  and  also  to  state  the  testimony 
which  the  plaintiflE  in  error  gave  in  regard  to  a  conversation 
which  he  had  with  Mrs.  Mack  during  the  time  he  was  sick. 
The  counsel  for  the  plaintiff  in  error  objected  to  the  admission 
in  evidence,  on  the  trial  of  this  cause,  of  the  testimony  which 
was  given  by  him  on  the  examination  of  Belinda  Mack  on  the 
charge  of  the  murder  of  her  husband,  because  or  for  the  rea- 
son that  the  plaintiff  in  error  was  then  under  arrest  and  in 
charge  of  the  officer  at  the  time  of  his  examination.  The  ob- 
Vol.  XLVIIL  — 19 
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jection  was  overruled,  and  the  te^imony  admitted.  The  first 
error  assigned  is  this  ruling  of  the  circuit  court. 

The  learned  counsel  for  the  plaintiff  in  error  insists  that 
the  testimony  of  a  party  given  on  the  examination  while  the 
person  is  under  arrest,  as  in  this  case,  charged  with  crime,  is 
never  admissible  in  evidence  against  him  when  he  is  upon 
trial  for  the  same  oflFense;  and  he  relies  upon  the  cases  of 
HendricTcsoTh  v.  The  People^  10  K  T.,  13;  The  People  v. 
McMahon,  15  N.  T.,  384;  Teachout  v.  The  People,  41  N.  Y., 
13;  and  Schoeffler  v.  Tlie  State,  3  Wis.,  823,  in  support  of  this 
position.  The  question  as  to  whether  or  not  the  evidence  was 
admissible  is  surely  so  thoroughly  and  exhaustively  discussed, 
both  upon  principle  and  authority,  in  the  above  cases,  that  it 
seems  a  mere  work  of  supererogation  to  attempt  to  add  any- 
thing to  what  is  there  said.  In  the  first  case  Hcndrickson 
was  called  and  sworn  as  a  witness  upon  the  coroner's  inquest 
upon  the  body  of  his  wife.  The  inquest  was  held  upon  the 
same  day  the  deceased  died,  and  before  he  was  charged  with 
her  murder;  indeed,  before  it  was  ascertained  that  a  murder 
had  been  committed.  His  statements,  made  before  the  cor- 
oner, of  the  circumstances  attending  her  death,  were  held 
admissible  in  evidence  on  the  trial  of  an  indictment  chwging 
him  with  her  murder.  Judge  Parkeb  gave  the  prevailing 
opinion,  which  is  marked  by  great  learning  and  most  vigor- 
ous reasoning.    This  case  was  decided  in  April,  1854. 

The  case  of  The  People  v.  McMahon  was  decided  in  June, 
1857.  The  head  note  states  with  sufficient  accuracy  the  scope 
and  effect  of  the  decision.  It  is  as  follows:  "The  prisoner 
was  arrested  by  a  constable,  without  warrant,  on  suspicion  of 
being  the  murderer  of  his  wife.  The  constable  took  him  be- 
fore the  coroner,  who  was  holding  an  inquest  on  the  body  of 
the  murdered  woman,  by  whom  he  was  sworn  and  examined 
as  a  witness.  Held,  that  his  evidence,  as  given  before  the 
coroner,  was  not  admissible  on  the  pri3oner's  trial  for  the 
murder."    Judge  Selden  gave  the  opinion  of  the  court,  and 


Digitized  by  LjOOQiC 


AUGUST  TERM,  1879.  291 

Dickerson  ys.  The  State. 

reiterated  the  views  stated  by  him  in  his  dissenting  opinion  in 
the  Hendrickson  case.  If  his  views  were  to  be  accepted  as 
the  opinion  of  the  conrt,  it  is  very  manifest  that  the  rnle 
laid  down  in  the  previous  case  is  greatly  qualified,  if  not 
directly  overthrown.  So  the  decision  stood  when  Teachout  v. 
The  People  came  before  the  court  in  1869.  In  this  case  it 
was  decided  that  the  statements  made  by  the  prisoner  under 
oath,  at  a  coroner's  inquest  upon  the  body  of  his  wife,  are 
admissible  against  him  upon  his  trial  for  the  murder,  although 
he  knew  at  the  time  he  was  sworn  that  it  was  suspected  the 
deceased  was  poisoned,  and  that  he  himself  would  probably  be 
arrested  for  the  crime,  and  was  informed  by  the  coroner  that 
rumor  implicated  him,  and  that  he  had  a  right  to  refuse  to 
testify.  Judge  Woodkuff  gives  the  opinion,  in  which,  after 
reviewing  and  criticising  the  views  of  Judge  Selden  as  ex- 
pressed in  the  McMahon  case,  he  finally  reaches  the  conclusion 
that  the  decision  in  Hendrickson  v.  The  People  "  should  be 
regarded  as  settling  the  question  raised  in  this  case,  and  that 
no  error  in  law  was  committed  in  permitting  the  declarations 
of  the  prisoner,  made  before  the  coroner,  to  go  to  the  jury  for 
their  consideration.'' 

The  case  of  Schoeffler  v.  The  State  was  decided  at  the  Juno 
term,  1854.  It  is  quite  similar  in  its  facts  to  the  case  of 
Hendrickson,  except  that  the  deposition  was  taken  after  Sus- 
picion had  attached  to  the  defendant  in  the  neighborhood. 
The  decision  in  the  Hendrickson  case  is  referred  to  by  Mr. 
Justice -Smith  with  strong  approval,  and  the  doctrine  of  that 
case  was  adopted  as  establishing  the  correct  rule  on  the  subject. 

In  the  light  of  these  authorities  we  are  inclined  to  the  opin- 
ion that  the  ruling  of  the  court  below  admitting  the  testimony 
was  correct.  It  will  be  noticed  that  the  plaintifiE  in  error  was 
examined  as  a  witness  in  a  prosecution  against  Belinda  Mack. 
There  is  no  pretense  for  saying  that  his  testimony  on  that  ex- 
amination was  not  entirely  voluntary  in  every  legal  sense.  It 
is  quite  true  he  was  himself  at  the  time  actually  under  arrest  — 
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perhaps  resting  under  a  strong  suspicion  of  having  had  some 
agency  in  the  murder.  He  might  have  refused  to  testify  on 
that  examination,  on  the  ground  that  his  answers  would  tend 
to  criminate  himself.  But  if  he  was  willing  to  give  his  evi- 
dence and  did  voluntarily  testify,  we  cannot  see  why,  upon 
principle  and  within  the  reasoning  of  the  above  authorities,  his 
testimony  may  not  be  subsequently  used  against  him.  There 
is  another  consideration  which  tends  to  strengthen  this  conclu- 
sion. In  this  state,  by  statute,  in  all  criminal  trials  and  pros- 
ecutions, the  accused,  if  he  so  desires,  may  be  a  witness  for 
himself. '  Now  suppose  the  plaintiff  in  error  should  obtain  a 
new  trial,  and  on  that  trial  should  give  testimony  materially 
different  from  that  which  he  gave  on  the  first:  could  there  be 
a  doubt  that,  in  that  case,  his  testimony  on  the  first  trial  might 
be  given  in  evidence  on  the  second,  for  the  purpose  of  affecting 
his  credibility? 

Mr.  Greenleaf  states  the  rule  as  follows:  "But  where  the 
prisoner,  having  been  examined  as  a  witness  in  a  prosecution 
against  another  person,  answered  questions  to  which  he  might 
have  demurred  as  tending  to  criminate  himself,  and  which, 
therefore,  he  was  not  bound  to  answer,  his  answers  are  deemed 
voluntary,  and,  as  such,  may  be  subsequently  used  against 
himself  for  all  purposes;  though,  where  his  answers  are  com- 
pulsory, and  under  the  peril  of  punishment  for  contempt,  they 
are  not  received."  1  Greenleaf 's  Ev.,  §225.  There  is  no 
ground  for  claiming,  as  it  appears  to  us,  that  the  testimony 
given  by  the  plaintiff  in  error,  on  the  prosecution  against  Mrs. 
Mack,  was  compulsory,  or  was  procured  through  some  threat 
or  promise  which  could  have  influenced  him  in  giving  his  tes- 
timony. The  oflScer  who  had  the  plaintiff  in  error  in  custody 
at  the  lock-up,  says  that  he  had  this  conversation  with  him :  "  He 
(the  plaintiff  in  error)  told  me  that  he  didn't  have  anything 
to  do  with  it.  He  got  kind  of  afraid  they  were  going  to  lynch 
him.  I  told  him  if  he  hadn't  anything  to  do  with  it,  he  need 
not  be  afraid."    This  certainly  does  not  show  that  there  was 
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any  inducement  or  threat  held  out  to  the  plaintiff  in  error  to 
make  him  testify  on  that  occasion.  As  a  matter  of  course,  if 
his  testimony  was  properly  received,  there  was  no  error  in  the 
ruling  of  the  court  refusing  to  strike  it  out,  which  is  the  sec- 
ond error  assigned. 

The  next  exception  is  taken  to  this  charge  of  the  court: 
^^By  his  testimony,  he  charges  the  murder  upon  the  wife  of 
the  victim.  In  so  doing,  has  he  kept  back  and  concealed 
what  would,  if  divulged,  implicate  himself  in  the  commission 
of  the  deed,  or  show  that  he  aided  and  assisted  the  woman  in 
its  commission?  Has  he  told  the  whole  truth  in  respect  to 
the  death  of  Mack?  Has  he  satisfied  you  that  the  woman, 
alone  and  nnaided,  perpetrated  the  crime?  If  satisfied  that  he 
has  not  told  all  the  truth  in  respect  to  the  death  of  Mack,  that 
he  has  kept  back  and  concealed  important  facts  and  circum- 
stances connected  with  such  death;  if,  from  the  nature  of 
things,  you  are  satisfied,  from  the  testimony  that  you  regard 
a^  reliable,  that  something  must  have  been  done  in  taking  the 
life  of  Mack,  other  or  different  from  what  he  has  stated  — 
what  does  such  testimony  justify  you  in  believing  has  been 
suppressed  by  the  defendant?  And  does  what  has  been  sup- 
pressed implicate  him  as  aiding  and  assisting  in  the  commis- 
sion of  the  deed,  and  how?  These  and  like  questions  are 
important  for  your  consideration  in  determining  whether  the 
defendant  be  or  be  not  guilty."  The  criticism  made  upon  this 
charge  is,  that  it  was  equivalent  to  telling  the  jury  that  they 
might,  by  conjecture  or  surmise,  supply  any  fact  or  missing 
link  in  the  chain  of  evidence  offered  to  convict  the  plaintiff  in 
error  of  the  crime  of  which  he  was  charged,  and  were  not 
bound  t<i  find  a  verdict  solely  on  the  evidence  in  the  case.  But 
we  do  not  think  the  charge  is  fairly  open  to  any  such  criti- 
cism. The  jury  were,  in  effect,  told  that  they  must  be  satis- 
fied, from  the  testimony  in  the  case  which  they  regarded  as 
reliable,  that  the  plaintiff  in  error  aided  and  assisted  in  the 
commission  of  the  murder.     The  jury  could  not  have  sup- 
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posed  they  were  at  liberty  to  look  outside  of  the  evidence  in 
making  up  their  verdict. 

The  court  further  charged  the  jury:  "  Tour  verdict  will  be 
guilty  of  murder  in  the  iirst  degree,  or  not  guilty,  according 
as  you  shall  find  the  fact/'  This  was  excepted  to  on  the  part 
of  the  plaintiff  in  error. 

It  is  not  very  obvious  to  our  minds  how  the  plaintiff  in 
error  could  have  been  prejudiced  by  this  charge.  The  jury  were 
told  that  they  must  find  him  actually  guilty  of  murder  in  the 
first  degree,  or  acquit  him.  It  must  be  presumed  the  jury 
were  pro*perly  directed  upon  the  law  as  to  what  facts  must  be 
established  before  they  could  convict  him  of  murder  in  the 
first  degree.  If  they  did  not  find,  upon  the  evidence,  that  he 
was  guilty  of  that  crime,  then  they  must  acquit,  though  there 
were  facts  which  showed  that  he  was  guilty  of  a  lesser  degree 
of  homicide.  This  is  the  purport  of  the  instruction,  and  is  in 
favor  of  the  plaintiff  in  error. 

The  only  other  error  assigned  is  in  overruling  the  motion  for 
a  new  trial  because  the  verdict  was  contrary  to  the  evidence. 
We  have  not  read  all  the  manuscript  bill  of  exceptions,  which 
is  very  voluminous,  but  we  have  looked  into  it  suflSciently  far 
to  be  able  to  say  that  there  was  no  error  in  refusing  to  grant  a 
new  trial  on  the  ground  stated. 

By  the  Court.  —  The  judgment  of  tlie  circuit  court  is  af- 
firmed. 


In  the  Matter  of  the  Will  of  Sarah  M.  Blakely, 

December  18, 1879  —  February  3, 1880. 

Wills.    Evidence  on  question  of  testamentary  capacity, 

1.  In  this  case,  this  oocrt,  reversing  a  judgment  of  the  circuit  court,  holds 
that  the  testatrix  possessed  testamentary  capacity  when  the  will  was 
made;  the  questions  being  only  as  to  the  force  of  evidence. 
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2.  The  will  was  made  April  7, 1876,  and  the  incapacity  alleged  was  dementia, 

accompanied  by  insane  delusions.  Held,  that  clear,  sensible  and  per- 
fectly coherent  letters  written  by  the  testatrix  during  the  year  1875,  and 
as  late  as  February,  1876,  upon  business  and  other  matters,  are  entitled 
to  considerable  weight  in  determining  the  issue. 

3.  The  other  evidence  in  the  case,  though  showing  eccentricity,  caprice,  fret- 

fulness,  and  a  suspicious  and  irritable  temper,  held  not  sufficient  to 
establish  either  a  lack  of  mental  capacity  in  the  testatrix,  or  insane  de- 
lusions which  would  prevent  the  use  of  her  faculties  in  disposing  by 
will  of  her  property.  The  Chqfin  Will  Case,  82  Wis.,  557;  Holden  v. 
Meadows,  31  id.,  284;  and  Burnham  v.  Mitchell^  U  id.,  117  — followed 
and  approved. 

4.  The  weight  to  be  given  to  the  testimony  of  medical  experts  in  such  cases, 

somewhat  considered. 

APPEAL  from  the  Circuit  Court  for  Winnebago  County. 

The  circuit  court  reversed  an  order  of  the  county  court  of 
said  county,  admitting  to  probate  the  will  of  Sarah  M.  Blakely. 
From  the  judgment  of  the  circuit  court,  this  appeal  was  taken 
by  David  Blakely y  contestant  of  the  will. 

CKarles  E.  PUce^  for. the  appellant. 

For  the  respondent, -there  were  briefs  by  George  TF.  Bur- 
nelly  and  oral  argument  by  Mr.  Burnell  and  Charles  W. 
Felher, 

Cole,  J.  The  sole  question  in  this  case  relates  to  the  tes- 
tamentary capacity  of  Mrs.  Blakely  to  make  the  .will  executed 
by  her  on  the  seventh  of  April,  1876.  The  validity  of  the 
will  is  contested  by  her  surviving  husband,  David  BlaJcely^ 
heir-at-law.  The  county  court  admitted  the  will  to  probate; 
but  on  appeal  the  circuit  court  decided  that  the  testatrix  was 
incompetent,  by  reason  of  mental  unsoundness  and  insanity, 
to  make  a  valid  will,  and  reversed  the  order.  The  circuit 
court  found  from  the  evidence  that  Mrs.  Blakely  had  been  of 
unsound  mind  and  chronically  insane  for  a  long  time  prior 
to  the  making  of  the  will;  that  such  insanity  was  of  the  type 
known  as  dementia,  accompanied  by  insane  delusions;  and 
that  the  provisions  of  the  will  were  influenced  by  and  were 
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the  result  of  such  insane  delnsions.  Considerable  testimony 
was  produced  on  the  trial,  on  the  one  side  for  the  purpose  of 
proving  that  the  testatrix  was  of  sound  mind  and  memory 
when  she  made  the  will;  and  on  the  other  side  to  show  that 
she  was  not.  Tliis  testimony  was  analyzed  and  discussed 
with  much  clearness  and  ability  by  counsel  on  both  sides,  on 
the  argument.  Owing  to  the  pressure  of  other  duties  we 
shall  be  compelled  to  deal  with  the  questions  of  fact  in  a  sum- 
mary way,  doing  little  more  than  stating  the  conclusions  we 
have  reached  upon  the  evidence.  In  our  deliberations,  how- 
ever, we  have  endeavored  to  give  due  consideration  to  all  the 
evidence  bearing  upon  the  question  of  the  testamentary  ca- 
pacity of  Mrs.  Blakely  prior  to  and  at  the  time  she  made  her 
will,  and  also  to  the  remarks  of  learned  counsel  upon  the 
testimony. 

We  may  say  at  the  outset,  that  it  appears  the  testatrix  was 
formerly  the  wife  of  one  Mr.  Pratt,  a  farmer,  and  resided  in 
Corning,  New  York.  In  the  latter  part  of  the  year  1869,  she, 
then  being  a  widow  without  children,  married  the  contestant, 
a  widower  havinaj  several  children  and  residing  in  the  town- 
ship of  Neenah,  in  this  state.  Of  her  early  history  or  former 
married  life  we  know  but  little.  One  of  her  brothers,  who 
was  a  witness  for  the  proponent  of  the  will,  testified  that  when 
she  was  a  school  girl  she  used  to  laugh  and  cry  easily;  and 
this  peculiarity  in  her  character  seems  to  have  increased  as  she 
grew  older.  In  the  latter  part  of  her  life,  she  became  large 
and  gross.  In  the  summer  of  1873,  she  was  ill  from  a  pro- 
tracted fever.  After  her  recovery,  she  visited  her  relatives  in 
Iowa,  and  returned  to  her  husband's  home  in  October.  Some 
time  previous  to  this  visit,  she  Jiad  a  large  rupture  —  "  umbiU 
ical  Tierniay^  as  her  physician.  Dr.  Barnett,  says,  who  was 
called  to  treat  her  in  the  summer  of  1874;  and  from  this  rup- 
ture she  suffered  at  times  severely.  She  was  obliged  to  wear 
a  truss,  or  supporter,  which  it  was  extremely  diflBcult  to  keep 
in  position  on  account  of  her  weight.     She  had  a  stroke  of 
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apoplexy  —  or  paralysis,  as  it  is  indifferently  called  in  the  tes- 
timony—  about  the  10th  of  December,  1875,  which  shock 
produced  a  depressing  effect  upon  her  spirits,  causing  frequent 
paroxysms  of  grief  and  crying,  also  affecting  her  speech,  and 
making  her  lame  in  one  side.  Dr.  Bamett  attended  her  upon 
this  occasion,  making  several  professional  visits,  and,  accord- 
ing to  his  recollection,  though  of  this  he  was  not  positive, 
there  were  decided  symptoms  of  improvement  between  his 
first  and  last  visit  In  April  following,  she  made  the  will 
which  is  now  contested. 

The  various  provisions  were  dictated  by  herself  to  the  mag- 
istrate who  wrote  it.  She  was  not  ill  at  the  time,  but  could 
walk  about  the  house,  though  lame.  She  talked  with  difficulty, 
but  could  generally  make  herself  understood.  Soon  after 
making  her  will,  she  went  to  Iowa  again  to  visit  her  relatives, 
where  she  had  another  paralytic  stroke.  She  returned  home 
about  the  11th  of  September.  On  the  26th  of  that  month, 
she  was  sent  to  the  Northern  Hospital  for  the  Insane,  and 
died  there  March  10, 1877*  Up  to  the  time  she  last  returned 
from  Iowa,  her  memory  seemed  good.  During  the  year  1875, 
and  certainly  as  late  as  February,  1876,  she  wrote  clear,  sensi- 
ble and  perfectly  coherent  letters  to  her  relatives  in  Iowa 
about  business  matters  and  in  regard  to  the  management  of 
some  loans  she  had  made  in  that  state.  To  our  minds,  these 
letters  are  entitled  to  considerable  weight  as  bearing  upon  the 
question  of  her  mental  condition  and  testamentary  capacity 
prior  to,  and  shortly  before,  making  the  will.  They  may  not 
be  conclusive  upon  the  question  whether  she  was  sane  when 
they  were  written;  but  it  is  not  easy  to  believe  they  were  the 
productions  of  a  person  stricken  with  chronic  dementia — a 
type  of  insanity,  according  to  the  medical  testimony,  usually 
of  slow  progress,  marked  in  its  early  stages  by  general  im- 
pairment and  enfeeblement  of  the  intellectual  faculties,  and 
endingin  mental  decay  and  idiocy.  It  may  be  true,  as  claimed 
by  the  learned  counsel  for  the  contestant,  that  mental  perver- 
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sion  and  Insane  delusion  do  not  exhibit  themselves  as  soon  in 
the  correspondence  as  in  the  acts  and  conduct  of  the  insane; 
but  it  seems  hardly  credible  that  one  incapable  of  continued 
thought  and  attention,  and  who  had  nearly  lost  her  intellec- 
tual powers,  could  have  written  some  of  these  letters.  But, 
to  pass  on,  what  is  the  evidence  relied  upon  to  show  that  the 
testatrix  was  incompetent,  by  reason  of  mental  unsound- 
ness and  insanity,  to  make  a  valid  will  in  April,  1876? 

It  is  said  by  contestant's  counsel,  that  the  testimony  over- 
whelmingly shows  that  her  mind  then  was,  and  had  been  for  a 
long  time,  full  of  insane  delusions,  not  only  upon  particular 
subjects  and  in  reference  to  a  particular  person,  but  upon  all 
subjects.  The  facts  relied  on  to  prove  unsoundness  of  mind 
and  insane  delusions  on  the  part  of  the  testatrix,  before  and 
at  the  time  she  made  her  will,  are  these:  She  was  subject,  the 
witnesses  say,  while  she  lived  in  Neenah,  to  frequent  fits  of 
crying  and  laughing  without  any  apparent  cause.  Her  con- 
duct oftentimes  was  strange  and  unnatural.  She  was  easily 
excited  into  passion  and  frenzy.  At  an  early  period  she 
conceived  a  great  dislike  or  antipathy  for  her  husband,  and 
every  one  connected  with  him,  which  continued  to  the  end  of 
her  life.  She  was  constantly  complaining  of  him,  and  about 
his  character,  house  and  surroundings.  She  was  very  suspi- 
cious of  him;  accused  him  of  stealing  from  her.  She  also 
accused  others  of  taking  her  papers,  opening  her  letters,  and 
other  things  of  like  character.  She  believed  her  husband 
was  meditating  some  fraud  upon  her  rights,  or  intended  leav- 
ing  her  or  procuring  a  divorce.  She  took  up  the  strange  no- 
tion, on  one  or  two  occasions,  that  he  had  committed  suicide, 
or  was  about  to  be  murdered.  Most  of  these  suspicious  ap- 
prehensions and  fancies  were  doubtless  groundless  —  the 
offspring  of  her  peculiar  temperament  and  nervous  organi- 
zation; for  it  is  perfectly  manifest,  from  all  of  the  testi- 
mony in  the  case,  that  Mrs.  Blakely  was  a  very  eccentric 
and  peculiar  person.      She  was  excitable,  nervous,  flighty 
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and  hysterical.  She  was  suspicious  of  all,  discontented 
and  unhappy.  Her  married  life  was  unhappy  from  some 
cause;  whether  through  her  own  fault  or  the  fault  of  her 
husband,  is  left  in  the  dark.  She  was  dissatisfied  with  her 
house,  which  was  not  as  comfortable,  well  finished  and  fur- 
nished as  the  one  she  had  lived  in  before  her  second  marriage. 
There  were  defects  in  the  house  well  calculated  to  worry  and 
annoy  any  careful,  prudent  housekeeper.  She  always  insisted 
that  her  husband  had  deceived  her  in  respect  to  his  home  and 
its  surroundings,  and  as  to  his  pecuniary  circumstances. 
What  foundation  there  was  for  this  complaint  or  charge,  can 
never  be  known.  But,  considering  her  idiosyncrasies,  her  bad 
rupture  and  poor  health  generally,  she  might  have  been  dis- 
satisfied and  fault-finding  with  any  one  under  the  most  favor- 
able conditiops.  For  true  it  is,  she  was  probably  not  one  of 
those  happily  constituted  persons  who  make  the  best  of  every- 
thing, and  meet  the  rotigh  and  smooth  in  life  with  an  equal 
countenance.  Possibly  her  husband  was  in  some  degree  re- 
sponsible for  her  discontent,  irrational  conduct  and  constant 
complaining.  The  real  home  life  of  husband  and  wife  is  con- 
cealed from  the  public  eye,  and  it  is  not  easy  to  discover  who 
is  really  responsible  for  domestic  discord.  Not  unfrequently 
harsh  language,  cold  manner,  indifference  to  the  wants  and 
feelings  of  each  other,  a  lack  of  sympathy  and  kind  attention, 
alienate  affection  and  create  dislike  between  them  as  effectually 
as  the  most  flagrant  acts  of  cruelty.  But,  however  this  may 
be,  we  do  not  discover  anything  in  the  conduct,  or  foolish 
caprices,  or  ungrounded  suspicions  of  Mrs.  Blakely,  which 
satisfies  us  that  she  was  under  the  influence  of  insane  delu- 
sions at  the  time  she  made  her  will,  or  was  then  wanting  in 
testamentary  capacity.  Everything  said  or  done  by  her  is 
quite  consistent  with  mental  health  in  a  person  of  her  peculiar 
organization  and  temperament. 

In  its  leading  features  and  the  facts  relied  on  to  prove  in- 
sane delusion  and  chronic  unsoundness  of  mind,  the  case  is 
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very  much  like  that  of  Chafin,  32  Wis.,  558.  Indeed,  Chafin's 
life  and  conduct  were  more  marked  by  the  exhibition  of 
wild  vagaries,  absurd  opinions  and  foolish  suspicions,  and  a 
bitter  dislike  of  those  who  should  naturally  have  been  the 
objects  both  of  his  affection  and  bounty,  than  anything  we 
find  in  the  life  and  conduct  of  Mrs,  Blakely.  Yet  it  was  held 
that  all  these  mental  peculiarities  and  eccentricities  of  char- 
acter and  conduct  on  the  part  of  the  testator  were  entirely 
consistent  with  the  condition  of  sanity.  The  ruling  of  the 
circuit  court  in  this  case  in  respect  to  testamentary  capacity, 
and  as  to  what  is  proof  of  insane  delusion,  cannot  be  affirmed 
without  overruling  that  decision.  In  the  Chafin  case,  also, 
that  which  distinguishes  insane  delusion  from  mere  caprice 
and  eccentricity  of  character,  is  clearly  pointed  out,  and  the 
remarks  of  Mr.  Justice  Lyon  on  that  subject  are  directly  ap- 
plicable to  the  testimony  before  us. 

What  constitutes  a  sound  mind,  within  the  meaning  of  the 
statute,  or  what  degree  of  mental  power  the  testator  should 
possess  in  order  to  make  a  valid  will,  was  a  question  incident- 
ally considered  or  directly  passed  upon  in  Holden  v.  Mead- 
owe  J  31  Wis.,  284;  the  Chafin  case^  supra/  and  Burnham  v. 
JUUchell,  34  Wis.,  117;  and  need  not  be  dwelt  upon  now.  It 
is  sufficient  to  say  that  the  rule  laid  down  on  this  subject  by 
Judge  Davies  in  Delafield  v.  Parish^  25  N.  T.,  29,  was 
adopted;  which  is,  in  substance,  that  it  is  essential  the  testator 
should  have  sufficient  capacity  to  comprehend  the  nature  of 
the  act  and  its  effects,  and  should  perfectly  understand  the 
extent  of  his  property  of  which  he  is  disposing,  and  his  rela- 
tion to  all  persons  who  have  claims  upon  his  bounty. 

The  testatrix  seems  to  have  possessed  this  degree  of  mental 
power  and  understanding,  and  the  evidence  does  not  justify 
the  conclusion  that  her  mind  was  under  the  influence  of  any 
insane  delusion  which  would  pervert  or  disturb  its  faculties  in 
making  a  testamentary  disposition  of  her  estate.  The  evi- 
dence  further  satisfactorily  shows  that  the  disposition  which 
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she  did  make  of  her  property  was  in  entire  harmony  with  her 
frequently  declared  purpose.  She  had  often  said  that  she  in- 
tended to  give  her  property  to  some  religious  or  benevolent 
institution.  The  evidence  does  not  inform  us  of  the  value  of 
her  estate,  though  it  was  stated  by  counsel  on  the  argument, 
as  we  remember,  that  it  would  amount  to  about  $6,000.  By 
the  will  she  gave  her  husband  $250,  which  she  states  she  let 
him  have  about  six  years  before,  and  which  he  was  to  repay 
with  ten  per  cent,  interest;  and  the  rest  of  her  property  she 
gave  to  the  Home  for  the  Friendless  in  the  city  of  New  York, 
to  the  American  Tract  Society,  and  to  the  American  Bible 
Society  —  the  great  bulk  of  her  property  being  given  to  the 
latter  institution.  Now,  how  can  we  say,  looking  at  the  will 
alone,  that  this  was  not  a  suitable  and  perfectly  proper  dis- 
position for  her  to  make  of  her  property  under  the  circum- 
stances? It  must  be  borne  in  mind  that  the  law  allows  a  person 
of  sufficient  capacity  and  requisite  age  '*  to  do  as  he  will  with 
his  own."  The  courts  have  no  right  to  control  the  exercise  of 
this  power  because  the  disposition  made  does  not  seem  just 
and  natural.  The  testatrix  had  said  to  more  than  one  witness 
that  she  was  under  no  obligations  to  her  relatives;  that  they 
had  never  helped  her,  or  that  they  were  well  enough  off;  and 
that  she  would  not  leave  her  husband  anything,  because  he 
had  not  treated  her  as  he  should,  and  had  misrepresented  things 
to  her  before  marriage.  She  had  apparently  fully  meditated 
upon  the  subject,  and  this  was  the  disposition  which  she  was 
resolved  to  make  of  her  estate. 

There  is  one,  and  it  seems  to  us  very  unimportant  matter, 
which  was  considerably  commented  on  by  the  counsel  for  the 
contestant,  and  which  perhaps  requires  a  passing  word.  Mr. 
Conlan,  who  drew  the  will  as  dictated  by  Mrs.  Blakely,  testi- 
fied that  she  asked  him  on  that  occasion  a  good  many  ques- 
tions, and  wanted  to  know  whether  he  did  not  think  "  it  would 
be  a  good  thing  to  give  her  money  to  the  Bible  Society,  because 
there  were  a  good  many  people  who  had  no  Bibles,  saying  she 
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did  not  believe  in  the  Bible  herself."  It  is  said  that  it  is 
strong  evidence  of  an  nnsound  mind,  that  she  should  leave 
her  property  for  the  dissemination  of  the  Bible,  which  she  did 
not  believe  in.  This  might  be  so  could  we  rely  on  the  correct- 
ness of  this  statement  of  the  witness.  But  we  have  no  doubt 
that  he  misapprehended  the  meaning  of  the  testatrix.  Her 
whole  life,  so  far  as  we  know  anything  about  it,  contradicts 
and  disproves  the  statement.  She  was  a  member  of  the  Pres- 
byterian church,  frequently  attended  divine  worship,  and  was 
familiar  with  the  Bible,  as  the  little  incident  related  by  Mrs. 
Fanny  Morris,  about  helping  Mr.  Blakely  and  the  witnesses 
mother  recall  an  unfamiliar  Bible  name,  amply  shows. 

Much  reliance  is  placed  upon  the  medical  testimony  offered 
on  the  trial  by  the  counsel  for  contestant  Dr.  Bamett  was 
sworn  on  the  part  of  the  proponent,  and  testified  that  he 
attended  professionally  on  Mrs.  Blakely  in  1873,  1874  and 
1875,  and  that  in  these  visits  he  discovered  nothing  in  her 
which  would  incapacitate  her  for  business;  that  he  saw  no 
signs  of  insanity,  nor  any  evidence  of  delusion.  After  the 
paralytic  stroke  in  December,  1875,  he  discovered  very  great 
mental  enfeeblement,  so  much  so  as  to  be  unsoundness  or  in- 
sanity of  the  peculiar  type  called  dementia,  in  some  degree. 
He  saw  her  in  February,  1876,  but  recollects  no  particulars  of 
that  visit,  and  says  nothing  about  her  meutal  condition  at  that 
time.  He  closed  his  testimony  by  saying  that  he  should  not 
consider  her  as  being  in  a  proper  condition  of  mind  to  attend 
to  business  in  the  spring  of  1876.  Dr.  Hunt,  a  witness  on 
the  same  side,  saw  Mrs.  Blakely  several  times  in  the  summer 
of  1876,  when  she  was  with  her  friends  in  Iowa,  three  times 
professionally.  He  says  she  acted  like  an  old  person  who  had 
become  weak  and  childish,  but  showed  no  indications  of  insan- 
ity, and  that  he  did  not  have  a  suspicion  that  she  was  insane. 
Dr.  Eussell,  also  a  witness  for  the  proponent  as  a  medical 
expert,  gave  a  description  of  the  characteristics  of  dementia. 
He  says  that  from  its  commencement  it  diminishes  and  grad- 
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njjlly  weakens  the  powers  of  the  intellect.  Some  things  which 
appeared  unnatural  and  strange  in  the  conduct  of  Mrs.  Blakely, 
he  thought  might  be  the  result  of  nervous  excitement  or  tran- 
sient  delusion,  and  might  attend  sanity.  Dr.  Kempster,  the 
superintendent  of  the  Northern  Hospital  for  the  Insane,  was 
sworn  for  the  contestant.  He  states  that  he  examined  Mrs. 
Blakely  when  she  was  first  brought  to  the  hospital  in  Septem- 
ber, 1876,  and  saw  her  frequently  afterwards.  He  says  she 
was  a  diseased  person  when  he  first  saw  her,  and  was  insane; 
that  her  type  of  insanity  was  dementia,  usually  a  chronic 
disease;  that  she  was  in  an  advanced  stage  of  the  disease  when 
she  came  to  the  hospital.  At  this  time  she  expressed  fear  of 
personal  violence;  that  people  would  take  advantage  of  her, 
and  that  she  would  receive  bodily  harm  from  some  indefinite 
source.  This  is  the  first  time  that  we  learn  that  she  was 
under  any  such  delusion,  and  it  must  have  come  upon  her  at 
a  recent  period,  or  other  witnesses  would  have  spoken  of  it. 
The  doctor  does  not  believe  in  any  such  thing  as  partial  in- 
sanity. He  gave  it  as  his  opinion  that  Mrs.  Blakely  must 
have  been  of  an  unsound  mind  in  April,  1876.  Indeed,  the 
doctor  seemed  to  think  that  dementia  in  its  first  stages  neces- 
sarily disqualifies  a  person  from  transacting  business,  and  that 
as  early  as  1873  the  testatrix  had  not  sufficient  strength  or 
vigor  of  intellect  to  make  a  valid  deed.  This,  in  short,  is  the 
substance  of  the  medical  testimony;  and  it  must  be  apparent 
that  it  does  not  afford  a  very  safe  and  satisfactory  guide  to  a 
decision  of  the  question  at  issue.  Taken  altogether,  it  leaves 
the  mind  in  great  doubt  and  perplexity  as  to  the  real  mental 
condition  of  the  testatrix  before  and  at  the  time  she  executed 
the  will. 

Dr.  Kempster  is  certainly  a  high  authority  on  the  nature  of 
the  disease  of  insanity.  He  has  made  the  disease  a  special 
study  for  years,  and  has  been  largely  engaged  for  a  long  time 
in  the  treatment  of  the  insane.    Yet  the  rule  he  lays  down  in 
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regard  to  insanity  wofuld  be  a  dangerous  one  to  apply  in  the 
business  transactions  of  life.  He  thinks  the  testatrix  was  in- 
capable of  making  a  contract  as  early  as  1873;  yet  at  this  time, 
and  for  more  than  two  years  afterwards,  her  family  physician, 
who  visited  her  many  times,  saw  no  indications  of  unsound- 
ness  of  mind,  no  weakness  of  her  intellectual  powers,  and  no 
mental  disorder.  She  attended  to  her  own  affairs  then  and  af- 
terwards in  an  intelligent  manner,  and  wrote  the  letters  to  which 
we  have  already  referred.  It  is  very  obvious  that  there  is  a 
great  divergence  in  medical  and  judicial  opinion  in  regard  to 
the  effects  of  insanity  upon  the  mind,  doubtless  owing  to  the 
different  standpoints  from  which  the  subject  is  considered. 
In  the  PaHsh  Will  Case^  25  N.  T.,  115,  Judge  Selden 
alludes  to  this,  in  (he  following  language:  "  If  a  medical  wit- 
ness comes  to  the  conclusion,  from  the  mental  manifestations 
of  an  individual,  that  his  mind  is  disordered,  that  he  is 
insane  or  imbecile,  and  from  this  infers  that  his  brain  is 
diseased,  and  tlien  tells  us  that  this  disease  of  the  brain  must 
necessarily  destroy  the  intellectual  powers,  we  have  gained 
nothing  whatever  from  medical  science;  we  have  simply 
reasoned  in  a  circle.  We  have  arrived  at  the  end  of  the  in- 
quiry as  to  mental  capacity  before  touching  upon^the  connec- 
tion between  the  mind  and  the  brain,  which  connection  alone 
brings  the  question  within  the  scope  of  that  science.  Phy- 
sicians are  not  necessarily  metaphysicians.  Their  science  re- 
lates to  the  physical  man,  and  to  his  moral  and  mental  con- 
dition only  as  connected  with  his  physicaL  Their  opinions, 
therefore,  can  be  considered  as  properly  scientific  only  to  the 
extent  in  which  this  connection  is  involved.  So  far,  then,  as  the 
medical  opinions  in  this  case  bear  upon  the  degree  of  cerebral 
disease  indicated  by  the  apoplexy,  the  paralysis,  the  loss 
of  speech,  the  convulsions  and  other  physical  symptoms,  they 
are  to  be  regarded  as  the  opinions  of  experts.  But  in  so  far 
as  they  rest  upon  the  evidence  going  to  show  a  want  of  intel- 


Digitized  by  LjOOQiC 


AUGUST  TERM,  1879.  305 

In  the  Matter  of  the  Will  of  Sarah  M.  Blakely. 

lect  directly,  and  not  merely  as  the  result  of  disease  of  the 
brain,  they  derive  very  little,  if  any,  additional  force  from  the 
professional  education  of  the  witnesses/' 

Judge  CooLEY  makes  some  very  sensible  and  discriminating 
remarks  as  to  the  value  of  medical  expert  testimony,  and  the 
weight  to  be  given  to  it  in  this  class  of  cases,  in  Fraser  v, 
Jennisofiy  a  case  recently  decided  by  the  supreme  court  of 
Michigan.  (See  The  Northwestern  Reporter,  January  10, 
1880,  p.  595.)  He  says:  "But  it  would  be  in  a  high  degree 
dangerous,  as  well  as  unjust,  to  deprive  a  man  of  the  control 
of  his  property  as  soon  as  the  indications  of  mental  disease 
appear,  notwithstanding  he  may  still  be  managing  it  with 
propriety  and  judgment.  For  legal  purposes,  incapacity, 
either  criminal  or  civil,  must  be  judged  of  by  manifestations 
in  conduct  and  language.  The  circumstances  and  symptoms 
of  mental  disorder  may  aid  in  understanding  the  manifesta- 
tions subsequently  appearing,  but  they  can  have  little  further 
value.  The  expert  can  never  be  put  in  the  place  of  the  jury, 
and  be  allowed  to  decide  the  case  on  his  opinion  of  what  was 
naturally  to  be  looked  for  in  the  mental  history  of  a  person 
shown  to  have  had  peculiar  surroundings  and  a  peculiar 
experience.'*  And  the  learned  judge  adds  this  pertinent  and 
weighty  observation,  which  it  is  well  to  bear  in  mind,  namely, 
that  "  there  is  no  doubt  that  the  law  of  insanity  is  in  danger 
of  falling  into  contempt  in  testamentary  cases  as  well  as  in 
criminal,  and  very  largely  because  the  examination  of  experts 
is  conducted  under  an  apparent  belief  that  the  slightest  taint 
of  mental  disorder  destroys  capacity,  even  though  the  conduct 
has  apparently  never  been  affected  by  it."  The  Fraser  case 
is  instructive,  and  has  a  direct  bearing  upon  some  of  the 
questions  we  ^re  considering.  There  the  testator  was  83 
years  of  age  when  he  made  his  will,  dated  May  17,  1877,  and, 
as  we  infer  from  the  question  put  to  a  medical  expert,  became 
a  raving  maniac  in  a  few  weeks  after,  dying  August  2d  fol- 
lowing. The  medical  witness. had  stated,  on  a  supposed  case, 
Vol.  XLVni.-20 
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that  the  testator  was  not  in  a  sonnd  mind  when  he  executed 
his  will;  but  the  will  was  sustained  by  the  court. 

Now  Dr.  Kemps ter  testified  that  in  his  opinion  there  was 
no  such  thing  as  partial  insanity;  that  a  man  was  either  sane 
or  insane.  This  may  be  true  considered  in  the  light  of  medical 
science,  but  it  is  not  true  in  the  law,  as  is  apparent  from  the 
decisions  of  some  of  the  most  eminent  and  distinguished 
jurists  who  have  adorned  the  bench  in  this  country  and  in 
England.  For  the  testamentary  dispositions  of  monomaniacs 
have  often  been  sustained  in  spite  of  their  mental  disorder, 
where  the  insane  delusion  did  not  influence  the  mind  of  the 
testator  in  disposing  of  his  property,  or  in  bringing  about 
such  a  disposition  as  would  not  have  been  made  if  his  mind 
had  been  sound. 

"We  have  not  time  to  notice  all  the  items  of  evidence  relied 
on  by  the  counsel  for  the  contestant  to  show  that  the  testatrix 
was  of  unsound  mind  when  she  made  her  will.  "We  have 
alluded  to  so  much  of  the  evidence  as  we  deemed  most  im- 
portant and  material,  bearing  on  the  question  of  insanity; 
and,  as  already  indicated,  our  conclusion  upon  the  evidence 
is,  that  the  testatrix  was  laboring  under  no  insane  delusion 
when  she  executed  the  will,  nor  were  her  mental  powers  so 
feeble  that  she  was  then  wanting  in  testamentary  capacity, 
within  the  statute. 

It  follows  from  these  views,  that  the  judgment  of  the  circuit 
court  must  be  reversed,  and  the  cause  be  remanded  to  that 
court  with  directions  to  affirm  the  order  of  the  county  court 
admitting  the  will  to  probate. 

By  the  Court.  —  So  ordered. 
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M(ERCHEN  VS.  Stoll,  Adm'r. 
January  7 — February  3, 1880, 

Estates  of  Decedents.    Appeals  from  decisions  on  claims. 

Plaintiff  presented  to  the  commissioners  appointed  to  adjust  demands 
agsunst  an  estate,  a  claim  ior  money  loaned  to  the  decedent,  and  also 
one  for  labor  done  for  him;  and  the  commissioners  allowed  a  certain 
sum  for  money  so  loaned,  but  wholly  disallowed  the  claim  for  labor;  and 
thereupon  the  administrator  of  the  estate  appealed  from  the  former  al- 
lowance, but  plaintiff  did  not  appeal  from  the  disallowance  of  his  claim 
for  labor.  Heldy  that  the  only  question  which  the  circuit  court  could  ad- 
judicate was  the  amount  due  plaintiff  as  for  money  loaned;  although 
testimony  as  to  both  claims  was  taken  before  a  referee,  without  objection. 

APPEAL  from  the  Circuit  Court  for  Manitowoc  County. 

Plaintiff  appealed  from  a  judgment  of  the  circuit  court 
disallowing  his  claim  against  the  estate  of  defendant's  intes- 
tate, for  labor  performed  for  the  deceased.  The  case  is  stated 
in  the  opinion. 

For  the  appellant,  there  was  a  brief  by  H.  O.  &  FT.  J. 
Turner^  and  oral  argument  by  W.  J.  Turner. 

For  the  respondent,  there  was  a  brief  by  Nash  &  SchmitZy 
and  oral  argument  by  Mr.  Nash. 

Cole,  J.  The  plaintiff,  as  creditor  of  the  estate  of  Ambrose 
Oschwald,  presented  a  claim  to  the  commissioners  appointed 
under  the  statute  to  examine  and  adjust  all  demands  against 
the  deceased,  for  money  which  he  had  let  the  deceased  have, 
and  also  for  work  and  labor  which  he  had  rendered  the  de- 
ceased. The  commissioners  allowed  the  plaintiff  $1,028  for 
money  which  he  had  loaned  the  deceased,  and  wholly  disal- 
lowed the  claim  for  work  and  labor.  The  administrator  ap- 
pealed from  the  decision  of  the  commissioners  allowing  the 
money  claim.  The  plaintiff  took  no  appeal  from  their  decis- 
ion disallowing  his  other  claim,  for  services.  The  cause  pro- 
ceeded to  a  hearing  in  the  circuit  court  upon  the  issues  therein 
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made  and  upon  testimony  taken  before  a  referee,  by  consent, 
the  same  as  though  both  parties  had  appealed  from  the  decis- 
ion of  the  commissioners;  or  rather,  no  objection  was  taken 
that  the  claimant  had  not  appealed;  and  that  court  ruled  that 
the  plaintiff  was  not  entitled  to  receive  compensation  for  his 
services  rendered  the  deceased,  but  was  entitled  to  recover  the 
money  which  he  had  loaned  him,  and  affirmed  the  decision  of 
the  commissioners  upon  both  claims.  This  appeal  is  from 
so  much  of  the  judgment  of  the  circuit  court  as  disallows  the 
plaintiff's  claim  for  labor  and  services  rendered  the  deceased. 

It  seems  to  us  the  circuit  court  was  wrong  in  assuming,  as 
it  seems  to  have  done,  that  the  disallowed  claim  of  the  plaint- 
iff was  removed  to  that,  court  by  the  appeal  of  the  adminis- 
trator, and  in  considering  that  claim  at  all.  The  claims  of 
the  plaintiff  presented  to  the  commissioners  were  wholly  dis- 
tinct and  independent  in  their  nature,  in  no  sense  forming  one 
contract.  One  might  properly  be  considered,  allowed  or  dis- 
allowed in  part  or  in  whole,  without  reference  to  the  other 
claim.  If,  for  instance,  the  commissioners  had  allowed  less 
on  the  money  demand  than  the  plaintiff  claimed  was  due  him, 
perhaps  an  appeal  by  the  administrator  from  what  was  allowed 
would  bring  to  the  consideration  of  the  circuit  court  the  mer- 
its of  that  entire  demand,  so  that  the  allowance  of  the  com- 
missioners could  be  increased  if  the  testimony  showed  that  it 
ought  to  be.  But  we  do  not  see  upon  what  principle  it  could 
be  claimed  that  the  appeal  which  was  taken  had  the  effect  to 
bring  up  a  totally  separate  and  distinct  claim,  which  had  been 
disallowed,  and  from  which  disallowance  no  appeal  had  been 
taken. 

The  statute  gives  a  creditor  the  right  to  appeal  from  the 
decision  and  report  of  the  commissioners  to  the  circuit  court 
of  the  same  county,  if  application  for  such  appeal  is  made  in 
writing,  and  filed  in  the  office  of  the  county  judge  within 
sixty  days  after  the  return  of  the  report,  upon  executing  a 
bond  to  the  adverse  party,  with  sufficient  sureties,  to  be  ap- 
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proved  by  the  judge,  and  conditioned  as  prescribed  in  sections 
20,  21,  ch.  101,  Tay.  Stats.,  in  a  case  where  the  commissioners  dis- 
allow a  claim  in  favor  of  snch  creditor,  in  whole  or  in  part,  to 
the  amount  of  $20.  Section  22.  The  statute  then  provides 
what  the  appealing  party  shall  do  to  bring  his  appeal  to  a 
hearing  in  the  circuit  court.  Among  other  things,  he  must 
procure  and  file  in  the  circuit  court,  at  or  before  the  next  term 
of  such  court  after  the  appeal  is  allowed,  "  a  certified  copy  of 
the  record  of  the  allowance  or  disallowance  appealed  from," 
etc.  Section  24.  When  such  certified  copy  is  filed  in  the 
circuit  court,  such  court  proceeds  to  the  trial  and  determina- 
tion of  the  same,  according  to  the  rules  of  law,  allowing  a 
trial  by  jury  of  all  questions  of  fact  in  cases  where  such  trial 
may  be  proper.  Section  25.  But  where  a  party  fails  to  ap- 
peal from  the  disallowance  of  his  claim  by  the  commissioners, 
or  neglects  to  prosecute  his  appeal  to  effect  when  taken,  the 
decision  of  the  commissioners  is  conclusive  as  to  his  rights. 
For  it  is  the  manifest  intent  and  policy  of  the  statute,  that 
the  party  aggrieved  by  a  decision  of  the  commissioners  should 
himself  appeal,  give  the  requisite  security,  and  procure  the 
necessary  record  for  the  action  of  the  circuit  court  on  the  ap- 
peal. Surely  this  ought  to  be  the  case  where  a  creditor  pre- 
sents a  claim  against  an  estate,  consisting  of  different  and 
wholly  independent  items  or  charges,  some  of  which  may  be 
allowed  and  some  disallowed  by  the  commissioners. 

To  assume  or  suppose  that,  by  the  appeal  of  an  administra- 
tor  or  executor  from  the  decision  allowing  some  items  of  the 
claim  or  account,  the  disallowed  items  were  removed  to  the 
circuit  court  for  review  and  examination,  is  an  inference  un- 
warranted by  the  statute.  Here  the  administrator  did  not 
object  to  the  decision  of  the  commissioners  disallowing  the 
claim  for  labor  and  services,  but  acquiesced  in  it.  There 
never  was  an  appeal  from  such  disallowance  taken  by  any  one; 
and  it  therefore  was  not  before  the  circuit  court  for  examina- 
tion.     Consequently,  holding  as  we  do  that  the  plaintiff's 
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claim  for  labor  and  services  rendered  the  deceased  was  not, 
under  the  circumstances,  before  the  circuit  court  for  trial  and 
determination,  we  affirm  the  judgment,  without  going  into 
the  question  of  the  justice  or  merits  of  that  claim,  as  if  the 
plaintiff  himself  had  taken  an  appeal  from  the  decision  of  the 
commissioners. 

By  the  Court.  —  The   judgment  of    the  circuit  court  is 
affirmed. 


Fick  vs.  Mulholland. 

January  1  —  February  3^  1880, 

Special  Verdict.    Fraud  as  to  creditors.    Inconsistent  answers. 

Where  the  issue  was,  whether  a  sale  of  chattels  to  the  plaintiff  was  fraudu- 
lent as  to  the  vendor's  creditors,  the  jury  found  spedally  that  the  vendor 
conveyed  said  chattels  with  certain  real  estate  to  plaintiff  for  a  valuable 
and  adequate  consideration,  expressed  in  the  deed  of  conveyance,  and 
that  plaintiff  did  not  then  know  that  his  vendor  was  indebted  to  any 
persons  other  than  those  holding  mortgages  on  the  premises,  which 
plaintiff  assumed  to  pay;  but  further  found  that  at  the  time  of  the  sale 
plaintiff  knew  that  his  vendor  was  in  failing  drcumstances;  that  such 
vendor  did  not  make  the  sale  in  good  i^th,  without  intent  to  defraud 
his  creditors;  and  that  plaintiff  knew  of  the  vendor's  fraudulent  intent. 
Held,  that  the  answers  are  inconsistent,  and  not  sufficient  to  sustain  a 
judgment  against  the  plaintiff. 

APPEAL  from  the  Circuit  Court  for  Manitowoc  County. 

Action  by  JP'ritz  Fick  to  recover  possession  of  personal 
property.  There  was  a  special  verdict,  which  is  stated  in  the 
opinion.  The  court  denied  plaintiff 's  motion  to  set  aside  the 
verdict,  and  rendered  judgment  thereon  in  defendant's  favor; 
from  which  the  plaintiff  appealed. 

For  the  appellant,  there  was  a  brief  by  H.  G.  <&  W,  J, 
Turner^  and  oral  argument  by  W,J.  Turner, 

For  the  respondent,  there  was  a  brief  by  Nash  cfe  SchmitZy 
and  oral  argument  by  Mr.  Nash, 
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Oeton,  J.  The  plaintiff  in  this  action  claims  the  owner- 
ship of  the  property  in  question  by  a  conveyance  from  one 
Christian  Fick,  and  the  defendant  justifies  the  taking  by  cer- 
tain attachments  and  executions  in  his  hands,  as  sheriff,  against 
Christian  Fick,  on  the  ground  of  fraud  in  such  conveyance. 

The  special  findings  of  the  jury  are  clearly  inconsistent  and 
contradictory,  if  they  do  not  warrant  a  general  finding  for  the 
plaintiff  on  this  issue. 

The  findings  on  this  question  were:  ^^^ First.  Did  Christian 
Fick  convey  to  the  plaintiff^,  for  a  valuable  consideration  ex- 
pressed in  the  deed  of  conveyance,  the  property  described  in 
the  complaint  in  this  action,  on  the  llth  of  December,  1876? 
A.  He  did."  "  Second.  If  you  answer  that  he  did,  then  was 
snch  consideration  adequate  to  the  value  of  the  property? 
A.  It  was."  "  Third.  Did  the  plaintiff  know  that  Christian 
Fick  was  indebted  to  any  persons  other  than  persons  holding 
mortgages  on  the  premises,  which  he  assumed  to  pay?  A.  He 
did  not."  "  Sixth.  At  the  time  of  the  sale  of  the  property  to 
him  by  Christian  Fick,  did  the  plaintiff,  Fred.  Fick^  know 
that  Christian  Fick  was  in  failing  circumstances?  A.  He  did." 
"  Seventh.  Did  Christian  Fick  make  the  sale  of  the  brewery 
property  in  suit  to  the  plaintiff,  Fred.  Fick^  in  good  faith, 
and  without  any  intent  to  defraud  his  creditors?  A.  He  did 
not"  "  Eighth.  If  you  answer  that  he  did  not,  then  did  Fred. 
Fick^  at  the  time  of  said  sale  to  him,  know  of  such  fraudulent 
intent  on  the  part  of  Christian  Fick?    A.  He  did." 

The  inconsistency  and  contradiction  of  these  findings  are 
obvious  at  a  glance.  The  jury  find  that  the  plaintiff  bought 
the  property  for  a  valuable  and  adequate  consideration,  with- 
out knowing  that  Christian  Fick  was  indebted  in  any  sum 
whatever  to  any  one  except  to  those  whose  claims  he  had  as- 
sumed as  part  consideration  of  the  purchase;  and  yet  they 
find  that  Christian  made  the  sale  with  intent  to  defraud  his 
creditors,  and  that  the  plaintiff  knew  it.  Christian  Fick,  at 
the  time  of  the  sale,  according  to  the  proof,  was  indebted  only 
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to  a  very  small  and  inconsiderable  amount  above  the  claims 
assumed  by  the  plaintiff;  and  the  jury  find  that  the  plaintiff 
did  not  even  know  that  he  was  indebted  at  all  be}'ond  the 
claims  he  had  assumed,  ^nd  that  he  did  know  that  Christian 
was  in  failing  circumstances. 

The  natural  presumption,  which  should  be  the  legal  pre- 
sumption also,  from  these  findings,  is,  that  the  plaintiff 
supposed  he  was  relieving;  Christian  Fick  of  all  of  his  indebted- 
ness, by  assuming  the  mortgages  on  his  property,  and  that 
these  mortgages  constituted  his  failing  circumstances.  The 
plaintiff's  knowledge  of  the  fraudulent  intent  of  Christian 
Fick  in  making  the  sale  to  him,  must  therefore  have  reference 
only  to  future  or  subsequent  creditors;  and  there  is  not  a  par- 
ticle of  evidence  in  the  case  to  show  that  the  plaintiff  made 
the  purchase  with  any  such  reference,  or  with  any  such  intent 
It  is  elementary,  that  fraud  must  be  proved  by  clear  and  satis- 
factory evidence. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial  therein. 


Doolan  vs.  The  City  of  Manitowoc. 
January  7  —  Febrwiry  3,  1880. 

City.    Salary  of  night-watchman  determined  by  terms  of  resolution  appoint- 
ing him. 

1.  Under  the  defendant's  charier,  its  board  of  aldermen  have  power  to 

appoint  night-watchmen,  and  to  fix  their  compensation;  and  where 
the  resolution  appointing  such  a  watchman  for  a  year  fixed  his  salary 
for  that  year,  he  cannot  recover  a  larger  sum  on  the  ground  that  he 
did  not  know  that  such  resolution  reduced  the  compensation  below  the 
sum  for  which  he  had  served  the  previous  year. 

2.  Even  if  the  employment  of  such  watchman  were  not  an  appointment  to 

public  office,  he  would,  on  accepting  the  position,  be  bound  by  the  terms 
of  the  resolution,  entered  upon  the  minutes  of  the  board,  directing  his 
employment  at  a  certain  salary,  in  the  absence  of  any  proof  of  a  subee- 
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qaent  modification  of  the  contract;  and  payment  for  two  quarters  of  the 
year  at  a  higher  rate,  made  by  the  city  treasurer  without  the  order  or 
even  knowledge  of  the  board  of  aldermen,  is  no  evidence  of  such  a 
modification. 

APPEAL  irom  the  Circuit  Court  for  Manitowoc  County. 

Defendant  appealed  from  a  judgment  in  plaintiff's  favor 
for  $100  damages,  alleged  to  be  due  plaintiff  for  his  labor  and 
services  as  night-watchman  in  the  defendant  city,  from  Feb- 
ruary 1  to  May  1, 1876. 

C.  E.  Eatdbroohy  for  the  appellant. 

The  cause  wag  submitted  for  the  respondent  on  the  brief  of 
J.  D.  Markhara. 

Taylor,  J.  This  action  was  brought  by  the  respondent  for 
a  balance  of  $100,  claimed  to  be  due  to  him  as  a  night-watch- 
man in  one  of  the  wards  of  the  city  of  Manitowoc  for  the 
year  ending  the  first  of  May,  1876.  The  only  evidence  of  his 
appointment  as  watchman  by  the  city  was  a' resolution  of  the 
board  of  aldermen,  adopted  on  the  tenth  day  of  May,  1875,  as 
follows:  "  On  motion,  council  proceeded  to  ballot  for  night- 
watchman  of  the  fourth  ward,  and  on  the  first  formal  ballot 
M.  Doolan  received  a  majority  of  all  the  votes  cast,  and  was 
declared  duly  elected  at  a  salary  of  $300  per  annum.^'  The 
evidence  showed  that  he  had  been  appointed  like  watchman 
for  the  previous  year  at  a  salary  of  $400  per  year,  and  that 
he  was  an  applicant  for  the  appointment  for  the  year  1875-6, 
and  was  present  when  he  was  appointed  for  said  year;  but  he 
denies  that  he  understood  that  his  salary  was  fixed  at  $300 
per  year,  and  aflSrms  that  he  supposed  he  was  to  have  the 
same  salary  he  had  received  the  year  before.  He  was  paid 
$100  at  the  end  of  the  first  and  second  quarters  of  this  year; 
and  when  he  called  for  his  pay  for  the  third  quarter,  he  was 
refused,  on  the  ground  that  his  salary  was  but  $300  per  year. 
Afterwards,  and  before  the  commencement  of  this  action,  he  was 
paid  another  $100,  making  in  all  $300  for  his  year's  salary. 
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Under  this  state  of  facts,  it  is  claimed  by  the  appellant  that 
the  plaintiff  has  been  fully  paid  for  his  services  as  watchman 
for  the  year  ending  May  1,  1876,  and  that  he  has  failed  to 
make  out  any  cause  of  action  against  the  city.  The  learned 
circuit  judge  held  otherwise,  and  directed  a  judgment  in  favor 
of  the  plaintiff  for  the  sum  of  $100.  We  are  of  the  opinion 
that  the  learned  judge  erred.  The  facts  show  that  the  plaintiff 
did  not  continue  his  employment  under  his  appointment  for 
the  previous  year.  He  clearly  understood  and  recognized  the 
fact  that  it  was  necessary  for  him  to  get  a  new  appointment 
to  the  place  in  May,  1875,  and  he  presented  the  council  a  peti- 
tion for  such  appointment  at  that  time,  and  swears  that  he 
knew  the  board  of  aldermen  for  1875  appointed  him  upon  his 
petition  as  watchman  for  the  year  1875-6. 

The  city  charter,  ch.  275,  P.  &  L.  Laws  of  1870,  ch.  V,  sec. 
14,  provides  "  that  the  board  of  aldermen  shall  have  power  to 
appoint  such  other  oflScers  as  may  be  necessary  to  carry  into 
effect  the  provisions  of  this  act,  sjid  U>  prescribe  t/ie  duties  and 
fix  the  compensation  of  all  officers  elected  or  appointed  hy 
the  hoard  of  aldermen.  Such  compensation  shall  he  fixed 
hy  resohition  at  the  time  the  office  is  created^  or  at  the  cowr- 
mencement  of  the  year^  and  shall  not  he  increased  or  dimin- 
ished during  the  term  such  offi/ier  shall  remain  in  office.^^ 
Subdivision  20  of  sec.  7,  ch.  VI  of  said  charter,  provides  that 
the  board  of  aldermen  shall  have  power  "  to  regulate  the 
police  of  the  city,  to  appoint  watchmen  and  firemen,  prescribe 
their  duties  and  punish  their  delinquencies." 

We  think  that  a  night-watchman  is  an  officer  within  the 
meaning  of  section  14,  ch.  V,  above  quoted,  and  the  power 
given  to  the  board  of  aldermen  in  subdivision  20  of  sec  7  of 
ch.  VI,  to  appoint  watchmen^  strengthens  this  view.  If  watch- 
men are  mere  employees  of  the  city,  having  no  public  duty  to 
perform,  it  would  have  been  more  appropriate  to  have  con- 
ferred upon  the  board  of  aldermen  the  power  to  employ  rather 
than  to  appoint  them. 
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Taking  the  two  provisions  together,  it  seems  clear  that  the 
intention  was  not  that  the  city  should  employ  watchmen,  but 
that  they  should  appoint  them,  and  fix  their  compensation. 
The  compensation  being  fixed  and  the  appointnient  made,  the 
appointee  was  at  liberty  to  accept  the  position  and  perform  the 
duties  thereof  for  the  salary  prescribed,  or,  if  he  deemed  the 
salary  inadequate,  decline  to  accept;  or  if,  after  entering  upon 
the  performance  of  his  duties,  he  became  satisfied  that  the 
compensation  fixed  was  an  inadequate  compensation  for  the 
labor  to  be  performed,  he  could  decline  their  further  perform- 
ance without  subjecting  himself  to  any  liability  to  the  city. 
But,  whether  or  not  a  watchman  is  strictly  an  oflScer  within 
the  meaning  of  the  section  of  the  charter  above  quoted,  he 
was  clearly  bound  by  the  provisions  of  the  resolution  of  the 
board  of  aldermen  by  which  he  was  appointed.  There  is  no 
pretense  that  he  continued  his  services  as  watchman  under  an 
appointment  made  for  any  previous  year.  He  recognized  the 
fact  that,  in  order  to  be  continued  as  watchman,  it  was  neces- 
sary that  he  should  procure  an  appointment  by  the  board  of 
aldermen  for  the  coming  year,  and  for  that  purpose  he  pre- 
sented a  petition  asking  it  He  knew,  when  he  presented  such 
petition,  that  if  the  board  of  aldermen  acted  favorably  upon 
it,  the  records  of  the  board  would  show  his  appointment,  and 
fix  his  salary  or  compensation.  He  says  he  knew  the  board 
acted  favorably  upon  his  petition,  and  he  could  only  know 
this,  in  a  legitimate  way,  on  inspection  of  their  records. 
Having  entered  upon  the  duties  of  watchman  upon  the 
authority  of  the  resolution  of  the  board  appointing  him,  he 
cannot  plead  ignorance  of  that  part  of  it  which  fixes  his  com- 
pensation. If  he  entered  upon  the  duties  under  the  resolution 
appointing  him,  the  board  of  aldermen  had  the  right  to  sup- 
pose that  he  accepted  the  position  with  the  compensation  fixed. 
He  did  not  solicit  the  appointment  with  a  definite  salary  of 
$400  or 'any  other  sum;  he  simply  solicited  the  appointment, 
leaving  the  question  of  compensation  to  be  fixed  by  the  board. 
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as  the  law  required  it  should  be.  The  board  did  fix  it,  and  he 
performed  the  service.  It  is  now  too  late  for  him  to  allege 
that  the  salary  was  inadequate,  and  demand  that  the  city  shall 
pay  him  mo^re.  The  petition  for  an  appointment,  and  the 
appointment  at  a  stated  salary  or  compensation,  formed  a 
special  contract,  if  accepted  by  the  plaintiff. 

Had  the  contract  been  between  two  privute  persons,  it 
would  not  seem  to  admit  of  any  doubt.  If.  A.  says  to  B.,  "  I 
wish  you  to  employ  me  as  your  watchman  for  one  year  from 
a  given  date,"  and  B.  replies,  "  I  will  employ  you  as  such  for 
said  year,  and  pay  you  for  such  service  $300,"  and,  without 
any  further  negotiation,  A.  enters  upon  the  service  and  con- 
tinues in  it  for  the  year,  there  can  be  no  reasonable  doubt 
but  that  he  will  be  bound  by  the  amount  of  compensation 
offered  by  B. 

The  case  at  bar  is  equally  strong,  if  not  stronger,  against 
the  plaintiff.  He  was  negotiating  with  the  board  of  alder- 
men, whose  duty  as  guardians  of  the  rights  of  the  city  re- 
quired them  to  fix  a  definite  compensation  to  be  paid  to  their 
appointees,  at  the  time  of  appointing  them.  Knowing  this 
fact,  he  applies  for  an  appointment,  and  the  board  make  the 
appointment  and  fix  the  compensation,  and  plaintiff  performs 
the  duty.  A  special  contract  as  to  compensation  is  made; 
and  in  such  case  the  plaintiff  cannot  recover  a  greater  sum 
than  is  agreed  upon,  without  showing  that  the  special  con- 
tract has  been  abandoned  by  mutual  agreement,  and  some 
other  substituted  therefor.  There  is  no  evidence  in  this  case 
that  there  was  any  change  of  contract.  The  payment  of  $100 
at  the  end  of  the  first  and  second  quarters  by  the  city  treas- 
urer was  not  shown  to  have  been  done  upon  the  order  of  the 
board  of  aldermen,  or  even  with  their  knowledge.  Such  pay- 
ments are  not,  therefore,  evidence  of  a  change  of  the  contract 
by  the  board  of  aldermen,  and  no  acts  of  any  other  oflScer  or 
officers  of  the  city  could  bind  it. 

Upon  the  whole  evidence,  we  think  the  plaintiff  failed  to 
make  out  any  cause  of  action  against  the  city. 


Digitized  by  LjOOQiC 


AUGUST  TERM,  1879. 


817 


Hall  V8.  The  Chicago,  Milwaukee  &  St  Paul  R'y  Co. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  directions  to  that  court 
to  enter  judgment  in  favor  of  the  defendant,  dismissing  the 
plaintiflTs  action. 


Hall  vs.  The  Chicago,  Milwaukee  &  St.  Paul  Railway 

Company, 

Januaty  7  — February  5, 18S0, 

(i)  Liberal  rule  of  pleading  in  Justices'  Courts.  (2)  Evidence  cf  contract. 
(3)  Evidence  of  ratification. 

1.  A  complaint  injustice's  court,  though  infonuali  is  sufficient  if  it  states  a 

cause  of  action  so  that  a  person  of  common  understandings  would  have 
no  difficulty  in  knowing^  what  is  intended. 

2.  Where  there  was  evidence  tending  to  show  that  the  defendant  company 

had  authorized  one  H.  to  make  a  certain  contract  with  plaintiff  for 
boarding  some  of  its  employees,  or  had  subsequently  ratified  the  contract 
so  made,  there  was  no  error  in  rejecting  evidence  offered  by  defendant 
to  show  that  it  had  not  in  other  cases  paid  such  biUs  except  upon  special 
conditions  not  included  in  such  alleged  contract. 
3  Payment  by  defendant  to  plaintiff  for  board  of  the  employees  in  question, 
for  two  months  subsequent  to  the  alleged  contract  made  by  H.  in  its 
behalf,  if  such  payment  was  made  with  knowledge  of  the  contract  on 
defendant's  part,  would  be  evidence  of  a  ratification. 

APPEAL  from  the  Municipal  Court  of  the  Citj  and  Town 
of  Mipon. 

The  case  is  stated  in  the  opinion. 

The  cause  was  submitted  on  the  brief  of  Melhert  B.  Gary 
for  the  appellant,  and  that  of  Dolhs  db  Turner  for  the  re- 
spondent 

Cole,  J.  1.  This  action  was  commenced  before  a  justice  of 
the  peace,  where  the  plaintiff  obtained  judgment.  The  cause 
was  removed  by  appeal  to  the  municipal  court  of  Ripon. 
The  pleadings  in  both  courts  were  oral.  The  defendant  ob- 
jected,  on  the  trial  in  the  municipal  court,  to  the  admission  of 
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any  testimony  under  the  complaint,  on  the  ground  that  it 
stated  no  cause  of  action.  The  objection  was  overruled,  and 
that  ruling  is  assigned  for  error  here.  The  complaint  is  some- 
what informal,  but  it  is  not  so  much  so  that  a  person  of 
common  understanding  would  have  any  difficulty  in  knowing 
what  is  the  cause  of  action  intended  to  be  stated.  This,  by 
statute,  is  made  the  test  of  the  sufficiency  of  such  pleadings. 
(Section  51,  eh.  120,  Tay.  Stats.,  and  section  3626,  R.  S. 
1878.)  It  is  apparent  from  the  complaint  that  the  cause  of 
action  is  founded  upon  an  account  for  boarding  the  employees 
of  the  defendant.  Of  course,  the  liability  of  the  defendant,  if 
any  existed,  arose  upon  contract,  express  or  implied. 

2.  We  do  not  think  there  was  any  error  in  excluding  the 
questions  asked  the  witness  Rock,  which  is  the  next  ex- 
ception relied  on  for  a  reversal  of  the  judgment;  for  if  the 
testimony  showed  that  the  defendant  authorized  Harrington 
to  make  the  contract  with  the  plaintiff  for  boarding  its  em- 
ployees, which  he  did  make;  or  if,  without  having  given  such 
authority,  it  afterwards  ratified  Harrington's  act  in  that  re- 
spect—  it  is  plain  that  it  would  be  liable,  whatever  responsi- 
bility it  might  have  assumed  as  to  other  board  bills  in  other 
cases.  The  questions  which  were  asked  Rock  were,  in  sub- 
stance, whether  the  defendant  company,  while  the  witness  was 
the  superintendent  of  the  northern  division  of  its  road,  ever 
paid  board  bills  of  hands  working  on  its  roads,  or  assumed 
responsibility  in  any  case  where  the  bills  for  such  board  were 
not  sent  to  the  office  of  the  witness,  or  were  not  in  his  posses- 
sion, at  the  time  or  before  the  pay-roll  was  made  out  This 
rule  or  usage  of  the  company,  as  to  the  payment  of  board  bills, 
might  be  well  enough  for  its  protection,  but  it  did  not  really 
affect  the  question  of  its  liability  in  this  case. 

3.  Several  exceptions  were  taken  to  the  charge  of  the  mu- 
nicipal judge,  as  given,  and  also  to  his  refusal  to  give  certain 
requests  asked  on  the  part  of  the  defendant.  The  questions  of 
fact  affecting  defendant's  legal  liability  to  pay  the  plaintiff 
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the  balance  due  on  his  board  bill,  seem  to  have  been  fairly 
submitted  on  the  evidence,  under  proper  instructions. 
The  jury  were  told,  in  effect,  that  if  they  found  that  Har- 
rington had  no  authority  from  the  company  to  make  the  con- 
tract or  arrangement  for  boarding  the  men,  which  the  plaintiff 
claimed  was  made,  yet  if  Harrington  made  such  an  arrange-  • 
ment  with  the  knowledge  of  the  company,  and  the  company 
paid  the  September  and  October  bills,  this  would  amount  to 
a  ratification  of  Harrington^s  contract  in  the  matter;  but,  on 
the  contrary,  if  Harrington  had  no  authority  to  make  that 
contract,  and  if  defendant  knew  nothing  about  it  —  even  if 
made  as  claimed, — that  the  payment  of  previous  bills  would 
be  no  evidence  of  ratification  of  his  acts  by  the  company. 
This  is  the  gist  or  pith  of  the  charge.  As  a  matter  of  course, 
if  Harrington  assumed  to  act  for  the  company  in  making  the 
contract  for  boarding  the  men  without  or  in  excess  of 
authority  given  him,  he  could  not  bind  the  company  by  his 
acts.  But  if  the  company,  with  full  knowledge  of  all  the 
material  circumstances,  ratified  his  acts  in  that  regard,  it 
would  be  bound.  The  doctrine  of  the  charge  is,  that  whatever 
arrangement  was  made  must  have  been  known  to  the  company 
when  it  paid  the  plaintiff  for  his  board  bills  for  September 
and  October,  otherwise  ratification  could  not  be  inferred  from 
such  payments.  But  if  the  payments  were  made  with  full 
knowledge  of  the  terms  of  the  contract,  they  would  be  strong 
proof  of  the  adoption  of  the  contract  by  the  company.  It  does 
not  seem  to  us  that  the  jury  could  have  been  misled  to  the 
prejudice  of  the  defendant  by  the  charge  given. 

By  the  Court. — The  judgment  of  the  municipal  court  is  af- 
firmed. 
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Beyeb  vs.  Vandebkuhlen. 

January  9— -February  3,  1880. 

Habeas  Corpus  :    Re-imprisonment  of  person  released  by :  Statute  construed, 

1.  It  seems  that  the. provision  of  sec  32,  ch.  158,  Tay.  Stat^.  (sec.  3443,  R. 

S.),  that,  if  any  person  "  shall  knowingly  recommit,  imprison  or  restrain 
of  his  liberty,  for  the  same  cause,*'  a  person  who  has  been  discharged  on 
habeas  corpus,  "  or  shall  knowingly  assist  or  aid  therein,"  he  **  shall  bo 
liable  to  the  party  aggrieved  **  in  a  certain  sum,  and  shall  also  be  deemed 
guilty  of  a  riiisdemeanor,  does  .not  apply  to  the  case  of  a  child  taken  by 
habeas  corpus  from  the  custody  and  control  of  one  parent,  on  the  peti- 
tion of  the  other,  to  whom  its  custody  has  been  awarded,  and  afterwards 
again  detained  in  the  custody  of  the  parent  first  named. 

2.  If  the  statute  applies  to  the  case  above  defined,  the  "  party  aggrieved,''  in 

the  sense  of  the  statute,  is  the  child  so  detained,  and  not  the  parent 
entitled  to  its  custody. 

APPEAL  from  the  Circuit  Court  for  JP^ond  du  Zoo  County. 

The  substance  of  the  complaint  in  this  action  is  thus  stated 
by  Mr.  Justice  Cole: 

"  The  action  is  brought  to  recover  the  penalty  given  by  sec- 
tion 32,  ch.  158,  Tay.  Stats.,  which  declares,  in  substance,  that 
if  any  person  shall  knowingly  recommit,  imprison,  or  restrain 
of  his  liberty,  or  cause  to  be  recommitted,  imprisoned,  or  re- 
strained of  his  liberty,  for  the  same  cause  (except  as  provided 
in  the  previous  section),  any  person  who  shall  have  been  dis- 
charged on  habeas  corpus,  or  shall  knowingly  aid  or  assist 
therein,  he  shall  forfeit  to  the  party  so  aggrieved  $1,250,  and 
shall  also  be  deemed  guilty  of  a  misdemeanor.  It  appears 
from  the  complaint,  that  the  plaintiff,  by  means  of  a  writ  of 
habeas  corptis,  obtained  possession  of  his  minor  children,  who 
were  in  the  custody  of  Wilhelmina  Beyer,  the  mother,  as  we 
are  informed  by  the  brief  of  defendant's  counsel.  And  it  is 
alleged  that  after  the  children  had  been  adjudged  and  delivered 
to  the  plaintiff,  the  said  Wilhelmina  forcibly  and  unlawfully 
took  them  from  his  possession,  and  restrained  them  of  their 
liberty;  and  that  the  defendant,  well  knowing  the  premises, 
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but  Tinlawfully  intending  to  defeat  the  order  awarding  the 
children  to  the  plaintiff,  did  knowingly  and  unlawfully  aid 
and  assist  said  Wilhelmina  in  taking  the  children  from  the 
plaintifiE,  and  in  preventing  him  from  having  the  custody  of 
them.    This  is  the  gravamen  of  the  complaint." 

Defendant  demurred  to  the  complaint  as  not  stating  a  cause 
of  action;  and  plaintiff  appealed  from  an  order  sustaining  the 
demurrer. 

For  the  appellant,  there  was  a  brief  by  Coleman  c&  Sjpence^ 
and  oral  argument  by  Mr.  Spence.  They  insisted  that  the 
father  was  entitled  to  the  custody  of  his  minor  children;  that 
the  order  of  the  commissioner  was  valid;  that  the  act  of  de- 
fendant obstructing  the  execution  of  such  order  was  one  by 
which  the  father,  and  he  alone,  was  "aggrieved;"  and  that 
the  penalty  imposed  by  the  statute  was  not  only  to  punish  the 
offender,  but  also  to  compensate  the  party  aggrieved  for  any 
damage  by  him  sustained.  See  sees.  3442  and  3443,  E.  S., 
one  of  which  gives  an  action  to  the  person  "  so  detained,"  and 
the  other  to  the  person  "  aggrieved;  "  and  see  also  sec.  3966, 
R.  S.,  and  In  re  Goodenough^  19  Wis.,  274. 

E.  S.  Braggj  for  respondent. 

Cole,  J.  We  think  the  demurrer  to  the  complaint  was 
properly  sustained. 

It  is  insisted  by  the  learned  counsel  for  the  defendant,  that 
sec  32,  ch.  158,  Tay.  Stats.,  lias  no  application  to  the  contest 
of  a  parent,  or  a  contest  between  parents  for  the  custody  of 
their  children,  but  that  the  penalty  attaches  for  the  unlawful 
recommitment  or  imprisonment  of  a  person  who  has  once  been 
delivered  on  habeas  corpus.  It  is  said  that  the  evil  intended 
to  be  prohibited  was  the  imprisonment  of  the  citizen  over  and 
over  again  for  the  same  cause  or  pretended  cause  or  offense, 
after  an  adjudication  had  been  had  that  his  restraint  or  im- 
prisonment was  unlawful;  that  the  object  of  the  statute  was 
to  protect  the  liberty  of  the  citizen,  and  guard  against  oppres- 
Vol.  XLVm.  — 21 
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sion,  by  inflicting  a  penalty  for  knowingly  recommitting  a 
person  once  set  at  large.  This  position  of  counsel  certainly 
derives  great  sanction  from  the  language  of  the  statute.  The 
words  "recommit"  and  ** imprison"  evidently  refer  to  courts 
or  magistrates,  and  imply  some  judicial  or  ministerial  act  on 
their  part.  True,  the  unauthorized  absence  of  an  infant  from 
the  legal  custody  of  a  parent  has  been  treated,  for  the  purposes 
of  allowing  the  writ  of  Jiaheas  corpus^  as  equivalent  to  im- 
prisonment; but  the  removal  of  the  infant  from  the  parent  to 
whose  custody  it  had  been  awarded,  cannot  be  deemed  a  recom- 
mitment or  imprisonment  in  any  sense  of  the  words. 

The  provision  is  a  penal  one,  and  must  be  strictly  construed. 
And  it  seems  to  us  it  would  be  an  unreasonable  construction 
to  say  that  the  penalty  attached  to  the  acts  of  the  defendant 
stated  in  the  complaint.  In  this  case  the  children  had  been 
awarded  to  the  plaintiff  by  the  order  of  the  commissioner,  and 
it  was  certainly  wrong,  and  a  violation  of  that  order,  for  the 
defendant  to  aid  the  mother  or  any  other  person  in  taking  the 
children  from  the  plaintiff's  custody.  But  that  the  defendant 
incurred  the  penalty  by  his  conduct  in  that  regard,  is  a  posi- 
tion which,  it  seems  to  us,  cannot  be  maintained.  The  thirty- 
second  section  is  substantially  the  same  as  the  sixth  section  of 
the  act  of  the  31st  Charles  II.  (4  Bacon's  Abr.,  Habeas  Cw- 
jpus^  B.,  p.  126);  and  we  were  not  referred  on  the  argument 
to  any  case,  nor  have  we  been  able  to  find  one,  which  extended 
the  provision  to  a  case  like  the  one  at  bar.  Perhaps  we 
should  not  be  justified  in  assuming,  on  the  demurrer,  that  this 
was  a  contest  between  the  father  and  mother  for  the  custody 
of  their  children,  though  defendant's  counsel  so  states  in  his 
brief.  Of  course,  if  this  action  will  lie,  one  could  be  main- 
tained against  Wilhelmina  Beyer,  even  if  she  were  the  mother. 
But  the  question  as  to  the  remedy  of  the  father  where  his 
children,  awarded  to  him  on  habeas  corpus^  have  been  unlaw- 
fully taken  from  his  custody,  has  often  arisen  and  been  con- 
sidered by  the  courts;  and  it  is  strange,  if  the  professional 
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understanding  was  that  the  penalty  extended  to  a  case  like  the 
present,  that  a  precedent  for  the  action  cannot  be  found. 
Penalties  are  not  to  be  imposed  without  express  words  or 
necessary  implication.     Becker  v.  Jaarett^  1  Binney,  374. 

Bat  if  we  are  wrong  on  this  point  as  to  the  meaning  of  the 
section,  we  fully  agre.e  with  the  defendant's  counsel  in  the 
view  that  the  plaintiff  is  not  the  party  to  recover  the  penalty, 
if  an  action  in  such  a  case  could  be  maintained.  The  person 
aggrieved  is  surely  the  one  who  is  recommitted  or  imprisoned 
after  having  been  discharged.  And  if  the  penalty  is  given  to 
any  one,  it  is  given  to  the  child  in  his  own  right,  and  not  to 
the  father.  The  penalty  is  by  way  of  indemnity  to  the  person 
recommitted  or  reiraprisoned  after  having  once  been  discharged 
on  habeas  corpus  for  the  same  cause.  "  That  the  father  has  a 
legal  and  paramount  right  to  the  custody  and  services  of  his 
child  will  not  in  general  be  denied  "  (In  re  Goodenoicgh^  19 
Wis.,  274);  but  this  does  not  clothe  the  fathey  with  all  the 
legal  rights  and  remedies  of  the  child.  We  do  not  wish  to  be 
understood  as  intimating  that  an  action  on  behalf  of  the  child 
could  be  maintained  upon  the  facts  stated  in  the  complaint. 
But  we  do  say  we  have  no  doubt  that  the  penalty  is  given  to 
the  person  aggrieved^  and  the  person  aggrieved  is  surely  the 
one  who  is  recommitted  or  imprisoned.  Further  comments 
would  seem  unnecessary  to  vindicate  the  correctness  of  this 
<K)nst ruction  of  the  section. 

By  the  Court. — The  order  of  the  circuit  court  is  aflSrmed. 


Husband  and  Wipe:  Action  for  iiyuries  to  wife.  (1)  Query  as  to  sepa- 
rate action  by  hualandy  after  or  pending  joint  action.  (2)  Abatement  of 
joint  action  by  death  of  wife.  (S)  Rule  of  damages,  (4)  Excessive 
damages. 

1.  Whether,  under  ch.  96,  Laws  of  1873  (now  sec.  2680,  B.  S.),  which  provides 
that,  in  an  action  by  husband  and  wife  for  iiviuries  to  the  person  of  the 


I  76    385 

148    3331 


Meese  vs.  The  City  of  Fond  dv  Lao.  |  »5    73| 


148    321 
104    6? 


Digitized  by  LjOOQiC 


324  SUPREME  COUET  OF  WISCONSIN, 

Meesc  vs.  The  City  of  Fond  du  Lac. 

wife,  plaintiffs  **  ntay  claim  in  the  complaint,  prove  and  recover,  all  the 
damages  sustained  by  both,  and  which  might  otherwise  be  recovered  by 
separate  actions,"  the  husband,  after  a  recovery  in  a  joint  action  for  the 
iiVJuries  to  the  wife,  is  barred  from  maintaining  a  separate  action  for  the 
loss  of  her  services,  expenses  of  medical  attendance,  etc.,  and  whether 
the  pendency  of  such  joint  action  would  be  a  good  plea  in  abatement  of 
the  separate  action — is  not  here  determined. 

2.  The  joint  action  by  husband  and  wife  for  personal  injuries  to  the  wife 

abates  by  her  death;  and  the  husband  may  then  bring  a  separate  action 
for  loss  of  services,  etc. 

3.  In  such  an  action,  the  evidence  was  that  the  wife  had  been  an  invalid  for 

two  years  before  the  injury  complained  of,  but  that  during  that  period 
she  had  been  gradually  recovering  her  health,  and  that  prior  to  sudi  in- 
jury the  indications  were  that  she  would  soon  recover.  Held,  that  tiiere 
was  no  error  in  refusing  to  submit  for  a  special  verdict  the  question,  what 
was  the  value  of  her  services  per  month  during  those  two  years. 

4.  There  being  some  evidence  tending  to  support  the  finding  of  the  jury  as 

to  the  value  of  the  services  in  question,  this  court  cannot  reverse  on  the 
ground  that  the  amount  awarded  is  excessive. 

APPEAL  from  the  Circuit  Coart  for  I^ond  du  Lac  County. 

Action  to  recover  damages  accruing  to  the  plaintiff  by  rea- 
son of  injuries  to  his  wife  caused  by  the  defective  condition 
of  a  public  highway  in  the  defendant  city.  The  case  is  thus 
stated  in  part  by  Mr.  Justice  Taylor: 

''  Some  time  in  July,  1875,  Elizabeth  Meese,  wife  of  the 
plaintiff  in  this  action,  was  severely  injured  by  being  thrown 
from  a  buggy  in  which  she  was  riding  across  one  of  the 
bridges  in  the  city  of  Fond  du  Lac.  The  accident  happened 
by  reason  of  a  defect  in  the  bridge;  and  it  is  not  seri- 
ously contended  by  the  learned  counsel  for  the  appellant, 
that  the  city  was  not  chargeable  with  knowledge  of  the  defect 
in  the  bridge,  and  therefore  bound  to  compensate  the  said 
Elizabeth  for  the  injuries  received.  About  the  26th  day  of 
March,  1876,  the  present  plaintiff  joined  with  his  wife  Eliza- 
beth in  an  action  against  the  city  to  recover  damages  on 
account  of  the  injuries  sustained  by  the  wife,  the  present 
plaintiff  making  no  claim  in  that  action  for  loss  of  services  of 
his  wife,  or  for  moneys  expended  by  him  for  medical  attend- 
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ance  or  other  expenses  which  he  had  necessarily  incurred  on 
account  of  her  injuries.  This  last  action  was  still  pending  and 
undetermined  on  the  15th  of  March,  1878,  on  which  day  the 
said  Elizabeth  Meese  died.  No  proceedings  have  been  had  in 
that  suit  since  the  death  of  Elizabeth,  and  the  present  action 
was  commenced  on  the  24th  day  of  May,  1878. 

"  The  city  sets  out  in  its  answer  the  commencement  of  such 
former  action,  alleging  that  the  same  is  still  pending  and  un- 
determined, and  prays  that  on  account  thereof  this  action  be 
abated.  ^ 

"  Upon  the  trial,  it  was  conceded  that  the  present  action 
was  commenced  subsequent  to  the  death  of  Elizabeth  Meese, 
and  it  was  also  admitted  that  an  action  had  been  previously 
commenced  against  the  city  to  recover  damages  on  account  of 
the  injuries  sustained  by  Elizabeth,  in  which  action  the  pres- 
ent plaintiff  had  joined  as  plaintiff  with  his  wife;  and  it  was 
also  admitted  that  by  the  complaint  in  the  former  action  the 
plaintiffs  sought  to  recover  for  the  damages  which  the  wife 
had  sustained  by  reason  of  her  personal  injuries,  and  that  no 
.  daim  was  made  on  the  part  of  the  present  plaintiff  to  recover 
for  the  loss  of  service  of  his  wife,  or  for  money  which  he  had 
expended  for  medical  attendance  and  nursing." 

"Upon  these  facts  the  defendant  insisted  in  the  court  below, 
and  insists  in  this  court,  that  the  present  action  should  have 
been  abated." 

Other  facts  appearing  from  the  record  are  sufficiently  stated 
in  the  opinion,  infra. 

There  was  a  special  verdict,  upon  which  the  court  rendered 
judgment  in  plaintiff's  favor  for  $831  damages;  and  defend- 
ant appealed  from  the  judgment. 

For  the  appellant,  there  was  a  brief  by  F.  F,  Duffy ^  with, 
Tfm.  2).  Conklin^  of  counsel,  and  oral  argument  by  Mr.  Conh- 
lin.    They  argued  that,  under  the  provisions  of  chap.  96,  Laws 
of  1873,  it  was  competent  for  the  plaintiff  to  claim  in  his  com- 
plaint, and  to  recover  in  the  former  action  pending  for  the 
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same  injury,  all  such  damages  as  were  sought  to  be  recovered 
in  this  cause;  that  if  there  were  no  special  allegations  bt  loss 
of  services  and  expenses  incurred,  in  such  complaint,  plaintiff 
could  prove  them  under  the  count  for  general  damages,  or 
could  amend  at  any  time;  and  therefore  the  refusal  of  the 
court  to  abate  this  action  was  error.  Upon  the  question  of 
damages,  they  contended  that  the  proper  rule  was  the  legal, 
natural  and  proximate  consequences  of  the  act  complained  of; 
that  such  damages  must  be  based  upon  proofs  of  positive  ser- 
vices rendered,  and  the  money  values  thereof,  at  and  prior  to 
the  time  of  injury,  and  which  were  directly  lost  by  defendant's 
negligence;  and  that  the  refusal  of  the  court  to  submit  for  an- 
swer the  question  as  to  the  value  of  the  wife's  services  during 
the  two  years  immediately  preceding  the  accident,  was  equiva- 
lent to  directing  the  jury  to  disregard  the  actual  facts'proven, 
and  to  estimate  speculative,  hypothetical  and  future  values. 
Vedder  v.  Hildreth^  2  Wis.,  427;  Brayton  v.  Chase^  3  id., 
456;  liipon  v.  Bittel^  30  id.,  614;  Gear  v.  Shaw,  1  Pin.,  608; 
Sedgw.  on  Damages,  92  to  95,  and  cases  there  cited. 

For  the  respondent,  there  was  a  brief  by  Coleman  c&  Sj}e7iee, 
and  oral  argument  by  Mr.  Spenoe.  They  contended,  1.  That 
the  rifijht  of  action  in  this  case  was  entirelv  distinct  from  that 
in  the  former  suit;  that  prior  to  ch.  96,  Laws  of  1873,  the 
two  causes  of  action  could  not  be  united,  and  it  is  not  neces- 
sary they  should  be  now;  and  that  therefore  the  motion  to 
abate  was  properly  denied.  Shaddock  v.  Clifton,  22  Wi^., 
114;  Kavanaugh  v.  Janeaville,  24  id.,  618;  Hunt  v.  Winfield, 
36  id.,  154.  2.  That  the  testimony  established  the  fact  that 
plaintiff's  wife,  at  the  time  of  her  injury,  had  almost,  if  not 
completely,  recovered  from  her  previous  illness;  and  in  view 
of  such  recovery,  accomplished  or  at  least  reasonably  to  be 
expected,  it  was  absurd  to  claim  that  the  measure  of  damages 
was  the  value  of  her  services  during  such  sickness. 

Taylor,  J.    The  learned  counsel  for  the  appellant  contends 
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that  chapter  96,  Laws  of  1873,  now  section  2680,  R  S.  1878, 
is  mandatory,  and  if  the  husband  brings  an  action  jointly  with 
his  wife  to  recover  damages  for  an  injury  sustained  by  the  wife, 
he  must  in  such  action  claim  his  damages  for  loss  of  service 
of  the  wife,  and  his  expenses  for  medical  attendance,  if  he 
dfesires  to  recover  damages  on  that  account,  or  be  barred  from 
recovering  the  same;  that  he  cannot  maintain  a  separate  action 
in  his  own  name  to  recover  for  loss  of  service,  etc.,  and  at  the 
same  time  maintain  a  joint  action  in  the  name  of  himself  and 
wife  for  injuries  to  the  wife,  when  both  actions  are  founded 
upon  the  same  negligent  act  or  acts  of  the  defendant. 

As  the  damages  in  both  cases,  when  recovered,  belong  to 
the  husband,  there  is  great  force  in  the  argument  of  the 
learned  counsel,  that  since  the  statute  has  removed  the  tech- 
nical objection  which  at  common  law  prevented  the  joinder  of 
the  two  causes  of  action  in  one  suit,  the  court  should  construe 
this  law  as  mandatory,  and  not  permit  the  husband  in  such 
case  to  divide  his  causes  of  action,  and  thereby  subject  the 
defendant  to  the  cost  and  expense  of  two  defenses  instead  of 
one;  that  the  act,  being  a  remedial  act,  should  be  liberally 
construed  to  effect  the  purpose  of  its  enactment,  to  wit,  "  to 
prevent  a  multiplicity  of  actions  upon  the  same  cause,"  as 
specified  in  the  title  thereof.  As  we  are  of  the  opinion  that 
the  evidence  in  the  case  shows  that  no  other  action  was  pend- 
ing at  the  time  the  present  one  was  commenced,  it  is  unneces- 
sary to  determine  the  question  whether  a  judgment  in  a  joint 
action  by  the  husband  and  wife,  to  recover  damages  for  her 
personal  injuries  only,  would  be  a  bar  to  a  subsequent  action 
by  the  husband  for  loss  of  service,  etc.,  arising  out  of  the 
same  negligence  or  default  of  the  defendant,  or  whether  the 
actual  pendency  of  such  joint  action  would  be  a  good  plea  in 
abatement  to  such  subsequent  separate  action  by  the  husband. 

It  is  conceded  by  the  counsel  for  the  respective  parties,  that 
the  joint  action  by  the  husband  and  wife  to  recover  damage 
for  the  personal  injuries  to  the  wife  abated  with  her  death. 
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Such  action  abated  at  common  law,  and  it  is  not  saved  to  the 
husband  by  our  statute.  See  section  4253;  Woodwa/rd  v. 
Railway  Co.^  23  Wis.,  400,  405-6;  Schouler's  Domestic  Re- 
lations, 107-108;  Purple  v.  Railroad  Co.^  4  Duer,  74;  Eodg- 
man  v.  Railroad  Corp.^  7  How.  Pr.,  492;  Butler  v.  Railroad 
Co,,  22  Barb.,  110;  Meech  v.  Stoner,  19  N.  Y.,  26.  It  is 
clear,  therefore,  that  the  action  brought  by  the  plaintiff  and 
his  wife,  in  which  the  only  damages  claimed  were  damages 
for  personal  injuries  to  the  wife,  abated  absolutely  at  the  death 
of  the  wife,  and  could  not  be  prosecuted  further  by  the  hus- 
band. 

But  it  is  urged  by  the  learned  counsel  for  the  appellant,  that 
the  husband,  notwithstanding  the  death  of  the  wife,  might  in 
that  action  be  permitted  to  amend  his  complaint,  even  after 
her  death,  so  as  to  claim  damages  for  loss  of  services,  etc.,  and 
in  that  "^^ay  continue  such  action  against  the  defendant  It 
is,  perhaps,  a  sufficient  answer  to  this  argument,  that  the 
plaintiff  does  not  choose  to  amend  the  complaint  in  that  action 
for  that  purpose,  but  chooses  rather  to  permit  it  to  remain 
abated  and  commence  a  new  action  for  the  recovery  of  sudi 
damages,  as  he  has  in  this  case.  The  first  action,  having 
abated  absolutely  as  to  the  cause  of  action  set  forth  in  the 
complaint,  ,is  no  more  a  pending  action  than  though  the 
plaintiff  had  voluntarily  dismissed  such  action,  or  suffered  a 
nonsuit;  in  either  of  which  events  the  commencement  of  the 
former  suit  would  not  bar  the  present  action,  nor  could  it  be 
pleaded  in  abatement  as  a  former  suit  pending. 

It  is  also  urged  by  the  learned  counsel  for  the  appellant, 
that  the  death  of  the  wife  does  not  of  itself  abate  the  action, 
but  in  order  to  get  the  cause  out  of  court  some  further  action 
or  suggestion  must  be  made  therein  by  the  husband  or  by 
the  defendant.  We  are  at  a  loss  to  see  what  action  the  hus- 
band could  take  in  that  case  after  the  death  of  his  wife.  The 
fact  of  her  death  takes  away  all  right  of  the  husband  to  pros- 
ecute the  same  further.    It  is  probable  that,  upon  the  sugges- 
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tion  of  the  death  by  the  defendant,  the  court  might  enter  a 
formal  order  declaring  the  action  abated,  or  the  same  entry 
might  be  made  on  tlie  suggestion  of  the  husbandn  Such  entry 
would,  however,  be  nothing  more  than  evidence  of  the  fact 
that  the  action  had  abated,  and  not  the  abatement  thereof. 
The  abatement  takes  place  by  the  death  of  the  wife,  and  not 
by  virtue  of  the  record  which  evidences  such  death. 

We  think  the  evidence  in  this  record  fails  to  show  that  there 
was  a  former  suit  pending  by  the  husband  and  wife,  or  either 
of  them,  at  the  time  of  the  commencement  of  this  action,  and 
that  the  court  decided  rightly  in  refusing  to  dismiss  theplaint- 
iflPs  action  for  that  reason. 

The  counsel  for  the  appellant  alleges  as  error,  that  the  dam- 
ages allowed  for  the  loss  of  service  of  the  wife  are  excessive. 
Upon  this  question  the  evidence  was  not,  perhaps,  of  the  most 
satisfactory  nature;  but  there  was  certainly  some  evidence  to 
sustain  the  amount  of  damages  given  by  the  jury.  Although 
the  evidence  showed  that  for  some  years  before  the  accident 
the  plaintifTs  wife  had  been  an  invalid,  still  the  testimony  of 
her  physicians  and  others  who  knew  her  showed  that  her 
health  at  the  time  the  accident  occurred  was  improving,  and 
strongly  tended  to  show  that  the  probabilities  were  that,  had 
it  not  been  for  the  injury  then  received,  she  would*  have  been 
able  in  a  short  time  to  discharge  the  most  important  duties  of 
a  wife  in  her  family.  Upon  this  point  the  evidence  was  fairly 
submitted  to  the  jury,  and  this  court  cannot  say,  from  an  in- 
spection of  the  record,  that  they  were  not  justified  in  assessing 
the  damages  at  the  sum  fixed  by  them. 

It  is  also  insisted  by  the  appellant,  that  the  court  erred  in 
refusing  to  submit  to  the  jury,  as  a  part  of  the  special  verdict, 
the  following  question:  "What,  if  anything,  was  the  value 
of  her  services  per  month  during  the  two  years  she  had  been 
an  invalid  next  prior  to  the  accident?"  We  are  unable  to 
see  how  an  answer  to  this  question  would  liave  enlightened 
the  court  as  to  the  probable  value  of  her  services  thereafter 
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had  not  the  accident  happened.  The  evidence  showed  that 
during  these  past  two  years  she  had  been,  most  of  the  time, 
an  invalid;  but,  if  we  are  to  place  any  confidence  in  the  testi- 
mony of  her  physician,  she  had  been  gradually  recovering  dur- 
ing ^his  period,  and  the  indications  were  that  she  would  soon 
recover  her  health  and  strength.  Evidence  of  the  value  of  the 
services  of  a  person  during  the  period  of  a  long  and  prostrat- 
ing sickness  would  not  tend  to  enlighten  either  the  court  or 
jury  as  to  what  such  person's  services  would  be  worth  for  a 
like  period  of  time  on  the  hypothesis  that  he  had  recovered 
from  such  sickness.  In  this  case  the  jury  undoubtedly  as- 
sessed the  value  of  her  service  upon  the  theory  that  the  evi- 
dence tended  strongly  to  show  that  but  for  the  accident  she 
would  have  regained  her  health;  and,  as  there  was  some  evi- 
dence to  support  this  theory,  the  finding  upon  that  question  is 
conclusive. 

The  objection  that  the  question  whether  the  negligence  of 
the  wife  contributed  to  the  accident,  was  not  fairly  submitted 
to  the  jury,  we  think  is  unfounded.  By  an  examination  of 
the  questions  submitted  to  the  jury,  it  will  be  seen  that  the 
jury  found  that  the  defect  in  the  bridge  which  occasioned 
the  accident  was  not  easily  seen;  that  the  defect  had  existed 
for  five  days;  that  the  proper  city  officer  had  notice  of  the 
defect  before  the  accident,  and  took  no  means  to  warn  the 
public  of  the  same;  that  the  vehicle  in  which  the  plaintifi^s 
wife  was  riding  was  a  safe  and  proper  one;  that  the  horse  was 
gentle,  and  driven  by  a  boy  fifteen  years  old,  and  she  was  in 
the  exercise  of  ordinary  care  in  being  in  and  riding  in  the  car- 
riage in  its  then  condition,  with*  the  number  of  passeitgers  and 
with  the  boy  driver,  under  the  circumstances  proven  in  the 
case.  We  think  these  findings  fairly  exculpate  the  plaintiflPs 
wife  from  the  guilt  of  contributory  negligence,  especially  as 
the  record  does  not  cont^n  any  evidence  tending  to  prove  that 
either  she  or  the  boy  driver  were  in  any  way  negligent  at  the 
time  the  accident  occurred. 
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After  a  careful  examination  of  the  record,  we  are  unable  to 
discover  any  error  which  would  justify  this  court  in  reversing 
the  judgment  appealed  from. 

By  the  Court.  —  The  judgment  of  the  circuit  court  is 
aflSrmed. 


Sable  vs.  Maloney.  ^  g}| 

January  9  —  Fehttary  5, 1880. 
Reformation  of  Deed. 

1.  A  written  instrument  will  not  be  reformed  on  the  ground  of  alleged  mis- 

take, unless  the  party  complaining  moves  promptly  after  discovery  of 
the  mistake;  nor  then  without  dear  proof. 

2.  In  this  case  a  judgment  reforming  a  deed  is  reversed  for  laches  in  failing 

to  bring  suit  until  nearly  fifteen  years  after  both  parties  to  the  deed  had 
knowledge  of  the  alleged  mistake;  and  also  for  the  insufficiency  of  the 
evidence  —  the  testimony  of  the  parties  to  the  deed  (who  appear  to  be 
equally  credible)  being  in  direct  conflict,  and  neither  being  corroborated. 

APPEAL  from  the  Circuit  Court  for  Crawford  County. 

Defendant  appealed  from  a  judgment  reforming  his  deed 
of  conveyance.  The  case  will  suflSciently  appear  from  the 
opinion. 

For  the  appellant,  there  was  a  brief  by  Coleman  <&  Sjpencej 
and  oral  argument  by  Mr.  Spence: 

1.  The  plaintiff,  a  remote  grantee  of  John  Sable,  is  neither 
party  nor  privy  to  the  deed  sought  to  be  reformed,  and  cannot 
maintain  this  action.  Cady  v.  Potter^  55  Barb.,  463;  Story's 
Eq.  Jur.,  §  165.  2.  Prompt  action  is  required  of  him  who 
would  relieve  himself  from  a  mistake,  especially  in  the  execu- 
tion of  formal  instruments  in  writing  under  seal.  Plaintiff 
and  his  grantor,  by  their  laches,  have  lost  any  right  they  may 
once  have  had  for  reformation  of  the  deed  in  question.  Wil- 
lard's  Eq.,  69;  Story's  Eq.  Jur.,  §1520;  Smith  v.  Clay, 
Amb.,  645.    3.  The  evidence  of  mistake  is  not  clear  and  sat- 
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isfactory,  and  where  such  is  the  case  equity  will  not  reform. 
Kent  V,  Ladey^  24  Wis.,  654;  McClellan  v,  Sanford,  26  id., 
595;  Harter  v.  Christophy  32  id.,  245;  Newton  v.  Ilolley,  6 
id.,  692;  Lake  v.  Meacham^  13  id.,  355;  Fowler  v.  Adam%^ 
id.,  458;  Harrison  v,  Juneaxi  Bank^  17  id.,  340;  Shelhurne  r. 
Inchiquin^  1  Bro.  Ch.,  347;  MoUeux  v,  London  Assurance 
Co.,  1  Atk.,  545;  Story's  Eq.  Jur.,  §157. 
A.  M.  Blair,  for  respondent  ^ 

Orton,  J.  This  is  a  complaint,  in  the  nature  of  a  bill  in 
equity,  to  reform  a  covenant  in  a  certain  deed,  of  the  grantee, 
the  defendant,  in  respect  to  the  building  and  maintaining  of 
a  gate  on  the  north  side  of  a  certain  strip  of  land  granted  for 
a  private  way,  alleging  a  mistake  in  said  covenant  in  des- 
ignating the  south  instead  of  the  north  line,  which  latter  line 
is  claimed  to  be  according  to  the  agreement  of  the  parties  to 
the  deed.  The  deed  was  executed  in  June,  1863,  and,  accord- 
ing to  the  testimony  of  the  grantor  himself,  he  was  fully  aware 
of  such  mistake  and  claimed  that  it  should  be  corrected  in 
the  fall  of  the  same  year,  and  the  grantee  denied  that  such 
was  a  mistake  and  refused  to  have  the  same  corrected.  Until 
the  year  1877  no  further  complaint  was  made  of  such  mistake, 
and  then  only  by  the  present  plaintiflF,  who  claims  to  hold  the 
land  under  and  to  have  succeeded  to  the  rights  of  the  grantor; 
and  no  gate  was  ever  built  on  said  north  line,  and  this  suit  was 
commenced,  prohably,  in  the  year  1878. 

There  is  no  transcript  of  the  docket  entries  of  the  clerk  of 
the  circuit  court,  and  no  dates  of  filing  of  the  summons,  com- 
plaint or  answer,  in  the  record,  to  show  the  exact  time  when 
the  suit  was  commenced;  but  we  assume  that  it  was  com- 
menced after  the  plaintiff  first  complained  of  the  mistake,  in 
1877,  and  before  the  making  up  of  the  special  issues  for  a  jury, 
September  1,  1878.  Here  was  a  delay  of  about  fifteen  years, 
and  a  virtual  acquiescence  in  the  correctness  of  the  covenant  in 
the  deed  during  that  time. 
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If  the  snit  was  not  actually  barred  by  the  statute  of  limita- 
tions, there  was  an  unreasonably  long  delay  and  great  laches 
in  its  commencement,  and  so  long  a  time  had  elapsed  since  the 
discovery  of  the  pretended  mistake,  that  the  agreement  in  re- 
lation to  the  deed,  and  the  circumstances  connected  with  its 
execution,  had  been  forgotten  by  the  witnesses  of  the  deed, 
and  others  present  at  its  execution.  On  this  point,  the  prin- 
ciple aptly  quoted  by  the  learned  counsel  of  the  appellant  in 
his  brief  must  be  held  to  prevail  in  this  case:  "  Prompt  ac- 
tion, absence  of  dilatoriness,  is  required  of  him  who  would 
relieve  himself  from  a  mistake,  especially  in  the  execution  of 
formal  written  instruments.  To  this  class  of  cases  the  maxim 
^vigilantihus  non  dm^rmentibuB  jura  suhveniunt '  is  peculiarly 
applicable.''    Willard's  Eq.  Jur.,  69;  Story's  Eq.  Jur.,  §  1520. 

The  language  of  this  court  in  Sheldon  v.  Rockwell  et  al,^  9 
"Wis.,  181,  is  equally  applicable^  "The  court  lends  its  aid 
only  to  the  vigilant,  active  and  faithful.  This  tardy  applica- 
tion must  be  regarded  as  made  in  bad  faith.  After  his  gross 
and  unparalleled  negligence,  the  plaintiff  can  have  no  standing 
in  court  for  the  purpose  of  asking  the  relief  here  sought. 
Unreasonable  delay  and  mere  lapse  of  time,  independently  of 
any  statute  of  limitations,  constitute  a  defense  in  a  court  of 
equity." 

We  think,  also,  that  the  evidence  of  the  mistake,  given  on 
the  trial,  was  very  unsatisfactory,  and  quite  insufficient  to 
warrant  the  circuit  court  to  adjudge  a  reformation  or  correc- 
tion of  this  deed,  under  the  rule  laid  down  by  this  court  in 
Kent  V,  LasUyet  al,j  24  Wis.,  657:  "The  same  and  no  less 
convincing  proofs  were  required,  than  are  necessary  to  author- 
ize the  reformation  of  a  written  contract  on  the  ground  of 
mistake.  If  the  proofs  are  doubtful  and  unsatisfactory,  and 
the  mistake  is  not  made  entirely  plain,  equity  will  withhold 
relief,  upon  the  ground  that  the  written  paper  ought  to  be 
treated  as  the  full  and  correct  expression  of  the  intent  unless 
the  contrary  is  established  beyond  reasonable  controversy." 
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The  parties  to  the  deed,  who  appear  to  be  equally  credible,  are 
in  direct  conflict,  and  there  was  no  other  direct  evidence  nor 
any  surrounding  circumstances  in  corroboration  of  the  testi- 
mony of  the  grantor  of  the  deed. 

By  the  Court.  —  The  judgment  of  the  circuit  court  is  re- 
versed, with  costs,  and  the  cause  remanded  with  direction  to 
the  circuit  court  to  dismiss  the  complaint 


SUSENGUTH   vs.    ThE  ToWN   OF    RaNTOUL. 

January  O^Febritaty  5, 1880, 

Towns:  Ii^'uries  from  defective  highway.     (1)  Notice  to  town  of  daim, 
(2)  Pleading:  separate  counts:  what  each  must  show, 

1.  In  an  action  against  a  town  for  injuries  suffered  in  1875  by  reason  of  a 

defective  highway,  notice  in  wnting  to  the  town  board,  of  the  diaracter 
defined  in  ch.  86  of  the  laws  of  that  year,  must  be  alleged. 

2.  The  complaint,  after  averring  ii^juries  to  plaintifif  from  a  defective  high- 

way of  the  town,  alleged  as  *'  another  and  further  cause  of  action,**  that, 
"  by  reason  of  said  injury  so  received  as  herein  set  forth,*'  plaintiff  was 
wholly  unable  to  carry  on  a  certain  manufacturing  business  in  which  he 
had  previously  been  engaged,  and  that  he  lost  in  consequence  a  laige 
amount  of  trade,  to  his  damage,  etc.  This  count,  not  otherwise  aver- 
ring any  defect  in  the  highway,  or  that  tiio  iiyury  was  caused  thereby, 
is  held  insufficient,  on  demurrer. 

APPEAL  from  the  Circuit  Court  for  Calumet  County. 

Action  for  injuries  received  by  plaintiff  November  27, 
1875,  while  traveling  along  a  highway  in  the  defendant  town, 
and  alleged  to  have  been  caused  by  the  defective  condition  of 
the  highway.  After  the  usual  allegations  to  show  defendant's 
liability  for  the  condition  of  the  highway,  the  nature  of  the 
defect,  and  the  circumstances  of  the  accident,  the  complaint 
alleges  that  plaintiff  was  thereby  greatly  bruised  and  injured, 
rendered  sick,  lame  and  disabled,  and  wholly  unfit  to  move  or 
go  about  and  attend  to  his  business  for  more  than  seven 
months,  and  was  rendered  a  cripple  for  life.    The  nature  of 
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plaintiffs  business  is  then  stated,  and  it  is  alleged  that  by 
reason  of  said  injury  he  will  always  be  prevented  from  con- 
ducting said  business,  or  any  other  "requiring  the  use  of  his 
legs,  and  necessitating  his  traveling"  or  moving  about,"  to  his 
damage  $5,000. 

"  For  another  and  further  cause  of  action,''  it  is  alleged  that 
at  the  time  of  the  accident  plaintiff  was,  and  for  a  long  time 
had  been,  a  manufacturer  of  soda  water,  spruce  and  root  beer, 
etc.,  and  had  a  large  and  lucrative  business  in  their  manu- 
facture and  sale  in  certain  counties  named;  that  for  the  pur- 
pose of  said  business  he  owned  and  operated  a  factory  in  a 
place  named;  that  the  manufacture  and  preparation  of  said 
articles  requii*ed  great  skill  on  his  part;  that  "by  reason  of  the 
said  injury  so  received  as  hereinbefore  ^set  forth,"  he  was 
wholly  unable  to  operate  said  factory,  and  was  also  unable  to 
procure  other  persons  skilled  in  the  manufacture  of  said  arti- 
cles to  operate  it  and  supply  his  customers;  that  the  factory 
therefore  remained  idle  for  seven  months  from  the  day  of  the 
accident,  and  his  customers,  or  some  of  them,  were  supplied 
with  said  articles  by  other  manufacturers;  and  that  thereby 
plaintiffs  said  trade  and  business  was  gi'eatly  injured  and 
diminished,  to  his  damage  ^1,000. 

For  a  third  cause  of  action,  it  is  alleged  that,  by  reason  of 
"  the  said  injury  hereinbefore  set  forth,"  plaintiff  was  com- 
pelled to  expend  large  sums  of  money  for  medicines,  medical 
aid  and  other  attendance,  to  his  damage  $250.  Judgment  is 
accordingly  demanded  for  the  several  sums  above  named,  etc. 

Defendant  demurred  separately  to  the  second  and  third 
causes  of  action,  for  insufficiency  of  facts.  The  demurrers 
were  overruled,  and  defendant  appealed  from  the  order. 

For  the  appellant,  there  was  a  brief  by  Coleman  (Ss  Spence^ 
and  oral  argument  by  Mr.  Spence. 

The  cause  was  submitted  for  the  respondent  on  briefs  of 
/.  E.  McMullen. 
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Cole,  J.  The  defendant  demnrred  separately  to  the  second 
and  third  causes  of  action  set  forth  in  the  complaint,  on  the 
ground  that  each  is  insuflScient  in  law.  In  the  second  count, 
or  paragraph,  the  plaintiff  claims  damages  which  he  alleges 
he  has  sustained  in  consequence  of  being  unable  personally  to 
attend  to  and  operate  his  factory  for  the  preparation  of  soda 
water,  spruce  and  root  beer,  and  bottled  cider,  articles  which 
he  was  largely  engaged  in  manufacturing  when  he  received  the 
injury  in  the  first  count  mentioned;  and  also  for  damages  for 
loss  of  trade  sustained  by  him  by  reason  of  not  being  able  to 
supply  his  customers  with  these  articles  of  drink.  In  the 
third  count,  he  seeks  to  recover  the  expense  incurred  by  him 
and  money  paid  out  during  his  sickness  for  medical  aid  and 
attendance  and  for  medicines.  A  number  of  objections  are 
taken  to  each  count.  It  is  said  that  the  loss  or  damage  stated 
in  each  does  not  of  itself  constitute  a  distinct  cause  of  action, 
but  is  the  natural  and  proximate  result  of  the  injury  set 
forth  in  the  first  count,  and  should  have  been  included  in  that 
cause  of  action,  by  way  of  special  damage.  Doubtless  this 
method  of  alleging  special  damage  resulting  froto  a  wrong  is 
not  usual,  but  it  is  not  the  most  serious  objection  to  these 
counts. 

The  gravamen  of  the  action  is  plainly  the  injury  which  the 
plaintiff  sustained  through  the  negligence  of  the  defendant 
town  to  keep  its  highway  in  repair.  But  neither  count  con- 
tains any  averment  that  there  was  an  insufficient  highway  in 
the  town,  which  the  town  neglected  to  repair,  and  which 
caused  the  injury;  nor  is  there  any  allegation  that  the  matters 
set  forth  in  the  first  count  in  that  regard,  are  incorporated  by 
reference  in  these  counts,  even  if  such  a  mode  of  pleading  to 
help  out  a  cause  of  action  defectively  stated,  were  allowable 
under  the  decisions  in  Curth  v.  Moorcy  15  Wis.,  134;  Oatlin 
V.  PedricTcy  17  Wis.,  88;  and  Sabin  v.  AuBtiuy  19  Wis.,  421. 
But  there  is  a  still  more  serious  objection  to  each  of  these 
counts.     It  is  nowhere  averred  in  either  that  notice  of  the 
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injarj  was  given  the  town  authorities  as  required  by  chapter 
86,  Laws  of  1875.  The  injury  of  which  the  plaintiff  com- 
plains was  received  on  or  about  the  27th  of  November,  1875, 
and  of  course  this  statute  controls  as  to  the  remedy;  and  it  is 
insisted  by  the  defendant's  counsel,  that  the  giving  of  the  re- 
quired notice  was  essential  to  the  right  to  maintain  the  action. 
This  position,  we  think,  is  sound.  This  giving  of  the  notice 
is,  undoubtedly,  in  the  nature  of  a  condition  precedent  to  the 
right  to  sue  the  town  for  damages;  for  the  liability  of  the 
town  for  an  injury  occasioned  by  a  defective  highway  is  stat- 
utory, and  it  is  undoubtedly  competent  for  .the  legislature  to 
regulate  the  remedy.  It  ias  done  so  by  providing  thiit  no  ac- 
tion, after  this  law  took  effect,  should  be  had  or  maintained  in 
any  court  in  this  state,  against  the  town,  for  injuries  received 
or  damages  sustained  through  the  insuflSciency  or  want  of 
repair  of  any  highway  or  bridge,  unless  notice  shall  have  first 
been  given  in  vn'iting  to  one  or  more  of  the  town  board  of 
supervisors  of  the  town  in  which  the  highway  or  bridge  is 
situated,  by  the  person  injured  or  claiming  damages,  within 
sixty  days  of  tlie  time  of  the  occurrence  of  the  injury  or  dam- 
age, stating  the  place  where  such  injury  or  damage  occurred, 
describing  the  insuflSciency  or  want  of  repair  which  occasioned 
such  injury  or  damage,  and  that  he  or  she  so  injured  or  dam- 
aged will  claim  satisfaction  of  such  town.  If  each  count 
were  otherwise  good,  it  would  be  fatally  defective  for  want  of 
an  averment  that  this  notice  was  duly  given  before  the  action 
was  commenced.    See  40  Wis.,  44;  46  Wis.,  559  and  695. 

The  order  overruling  the  demurrers  to  the  second  and  third 
causes  of  action  must  therefore  be  reversed,  and  the  cause  re- 
manded for  further  proceedings  according  to  law. 

By  the  Court,  —  So  ordered. 

Vol.  XLVni.-22 
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Waedeb  and  another  vs.  Fishes. 
January  10— February  5, 1880, 

(If  2)  Sale  of  Chattel,  with  tcarranty:  Rights  of  the  parties, 
(3)  Court  and  Juky.    Impeachment  of  witness:  Erroneous  instruction  as 
to  impeaching  evidence. 

18  3^  1.  On  a  sale  of  a  chattel,  with  a  warranty  express  or  implied,  in  the  absence 
<^  fraud  on  the  vendor's  part,  if  the  article  is  not  as  warranted,  the 
purchaser  may  return  or  offer  to  return  it  within  a  reasonable  time 
(where  the  time  is  not  fixed  by  special  contract),  and  thus  defeat  the 
vendor's  right  to.  recover  any  part  of  the  price,  or  may  keep  it,  and,  in 
an  action  for  the  price,  recoup  damages  for  breach  of  the  warranty;  but 
in  such  action  the  vendor  may  recover  the  real  value  of  the  chattel,  if 
any,  notwithstanding  its  total  unfitness  for  the  uses  for  which  it  was 
purchased. 

2.  In  an  action  for  the  price  of  a  reaper,  where  plaintifl:''s  evidence  tended  to 

show  a  sale  with  special  warranty,  and  defendant's  evidence  tended  to 
show  that  there  was  no  sale,  it  was  error  to  instruct  the  jury  that,  "if 
there  was  a  contract  of  sale,  and  the  machine  was  wholly  unfit  for  the 
uses  for  which  it  was  constructed  and  purchased,  there  was  an  entire 
failure  of  consideration,  and  defendant  was  not  required  to  return  or 
offer  to  return  the  machine  or  to  pay  for  it." 

3.  The  credit  of  a  witness  may  be  impeached  by  showing  that  he  has  made 

statements  out  of  court  contrary  to  his  testimony  at  the  trial;  and  where 
the  testimony  was  so  conflicting  as  to  make  the  credibility  of  the  wit- 
nesses important,  and  such  impeaching  evidence  as  to  respondent's 
witnesses  had  been  introduced  by  the  appellant,  it  was  error  to  instruct 
the  jury  that  such  evidence  "is  generally  worthless  to  destroy  the  evi- 
dence of  witnesses  to  facts." 

APPEAL  from  the  Circuit  Court  for  Crawford  County, 
The  case  is  thus  stated  by  Mr.  Justice  Taylor: 
"  This  action  was  brought  by  the  plaintiffs  to  recover  the 
value  of  a  reaper  which  they  allege  the  defendant  purchased 
of  them,  and  for  which  he  agreed  to  pay  the  sum  of  $145. 
The  defendant  by  his  answer  denies  that  he  ever  purchased  the 
reaper  of  the  plaintiffs,  and  alleges  that  it  was  delivered  to 
him  by  the  plaintiffs  on  trial,  with  the  agreement  that  if  he 
was  not  satisfied  with  it  they  would  take  it  away  again;  and 
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that  after  trial  he  notified  the  plaintifiB  that  he  was  not  satis- 
fied with  it,  and  requested  them  to  take  it  away.  Upon  the 
trial,  the  evidence  was  very  conflicting,  the  plaintiffs'  witnesses 
testifying  that  the  defendant  made  an  absolute  purchase  of  the 
machine  for  the  agreed  price  of  $145,  with  a  special  warranty 
on  the  part  of  the  plaintifiB  that  the  machine  should  do  good 
work;  and  that  if,  after  notice  to  plaintiffs  and  an  opportunity 
given  to  test  the  same  by  the  plaintiffs  or  their  agents,  it  did 
not  then  perform  the  work  as  warranted,  the  machine  was  to 
be  returned  to  the  plaintiffs,  and  the  defendant  released  from 
all  liability  to  pay  for  the  same.  The  defendant  and  some  of  his 
witnesses  testified  that  he  did  not  purchase  the  machine,  but 
took  it  on  trial,  to  be  returned  if  not  satisfied  with  it;  that  he 
tried  it,  and  it  did  not  satisfy  him ;  and  that  he  notified  the 
plaintiffs  of  the  fact,  and  requested  them  to  take  it  away. 
There  was  no  evidence  showing  a  breach  of  the  special  war- 
ranty in  case  the  jury  found  from  the  evidence  that  the  de- 
fendant purchased  it  with  such  warranty." 

The  instructions  to  the  jury  are  sufficiently  stated  in  the 
opinion,  infra.  There  was  a  verdict  for  the  defendant;  a  new 
trial  was  refused;  and  the  plaintiffs  appealed  from  a  judgment 
on  the  verdict. 

For  the  appellants,  there  was  a  brief  by  Thomas  <&  J^'ulle^'^ 
and  oral  argument  by  Mr.  Thomas. 

Wm.  H.  EvanSj  for  the  respondent. 

Taylob,  J.  The  evidence  being  confiicting  upon  the  prin- 
cipal issues  in  the  case,  it  was  important  that  the  jury  should 
be  carefully  instructed  as  to  the  rights  of  the  parties  under 
the  two  different  theories  of  the  case.  The  learned  circuit 
judge  very  properly  instructed  the  jury,  that  if  they  found  in 
favor  of  the  defendant's  theory,  that  he  took  the  machine 
upon  trial,  to  be  taken  away  by  the  plaintiffs  if  he  was  not 
satisfied  with  it,  then  there  was  no  sale,  and  the  plaintiffs 
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could  not  recover.  He' also  very  properly  instructed  the  jury, 
that  if  they  found  in  favor  of  the  plaintiffs'  theory,  that  there 
was  a  sale  with  a  warranty,  "  the  defendant  could  not  rescind 
the  contract  unless  the  machine  was  defective;  if  it  was  not 
what  it  was  represented  to  be,  he  might  return  or  offer  to 
return  it,  and  relieve  himself  from  obligation."  "If  he  pur- 
chased the  machine  by  contract,  and  took  it  with  a  warranty, 
he  was  bound  to  comply  with  the  terms  of  the  warranty  before 
he  was  entitled  to  rescind  the  contract." 

The  foregoing  instructions  were  followed  by  the  following: 
"  If  it  was  a  contract  of  sale,  and  the  machine  was  wholly 
unfit  for  the  uses  for  which  it  was  constructed  and  purchased, 
there  was  an  •entire  failure  of  consideration,  and  the  defend- 
ant in  that  case  would  not  be  required  to  return  or  offer  to 
return  the  machine,  and  is  not  bound  to  pay  for  it"  This 
instruction  was  excepted  to  by  the  plaintiffs,  and  it  is  insisted 
that  it  does  not  correctly  state  the  law,  and  that  it  tended  to 
mislead  the  jury  to  the  prejudice  of  the  plaintiffs.  We  think 
the  learned  circuit  judge  was  mistaken  in  his  legal  proposi- 
tion, and  that  the  exception  of  the  plaintiffs  was  well  taken. 
The  court  had  already  charged  the  jury  correctly,  that,  "if  the 
defendant  purchased  the  machine,  and  took  it  with  a  warranty, 
he  was  bound  to  comply  with  the  terms  of  the  warranty 
before  he  was  entitled  to  rescind  the  contract."  This  instruc- 
tion was  applicable  to  the  case  made  by  the  plaintiffs'  evi- 
dence, that  the  sale  was  accompanied  by  a  special  warranty, 
which  provided  that  such  special  warranty  should  be  invalid 
and  of  no  effect,  "  unless  the  machine  is  properly  set  up  and 
operated  as  per  onr  directions.  If  said  machine  does  not  per- 
form as  above  [referring  to  the  warranty],  immediate  notice 
must  be  given  to  Warder,  Mitchell  &  Co.,  Chicago,  111.,  sub- 
ject to  a  second  trial  in  their  presence,  when,  if  the  failure  is 
found  not  to  have  arisen  from  any  defect  in  the  machine,  it 
shall  be  kept  by  the  purchaser,  and  continued  use  shall  be 
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considered  proof  that  it  fills  the  warranty;  but  if,  upon  said 
second  trial,  said  machine  does  not  work  as  above,  it  may  be 
returned  to  ns,  and  the  money  will  be  refunded.'* 

The  case  was  properly  submitted  upon  the  claim  of  the 
plaintiffs  that  the  sale  was  made  with  this  special  warranty, 
by  the  instructions  first  given  by  the  learned  judge;  but  the 
instruction  to  which  exception  was  taken,  submitted  the  case 
to  the j'ury  upon  a  wholly  different  theory,  to  wit:  that  if  the 
defendant  had  in  fact  purchased  the  machine,  no  matter  upon 
what  terms  or  conditions,  yet,  if  the  jury  found  from  the  evi- 
dence that  it  was  wholly  unfit  for  the  uses  for  which  it  was 
constructed  and  purchased,  then  the  plaintiff  could  not  re- 
cover, even  though  the  defendant  had  not  returned  or  offered 
to  return  it  "We  think  the  jury  must  have  so  understood  the 
instruction,  as  the  evidence  does  not  show  any  sale,  except  the 
sale  with  the  special  warranty.  The  plaintiffs'  evidence  tends 
to  prove  the  sale  with  such  warranty,  and  no  other,  and  the 
defendant's  evidence  that  there  was  no  sale.  The  jury  must 
therefore  have  understood,  that  if  there  had  been  a  purchase 
by  the  defendant  with  a  special  warranty,  yet,  if  the  machine 
proved  on  trial  to  be  wholly  unfit  for  the  uses  for  which  it 
was  purchased,  the  special  warranty  might  be  disregarded  by 
the  defendant,  and  still  he  could  defeat  the  plaintiffs'  action 
without  returning  or  offering  to  return  the  machine. 

It  seems  to  us  that  the  instruction  was  inconsistent  with 
the  one  just  before  given,  as  above  quoted,  and  did  not  state 
the  law  correctly  in  stating  that  "if  the  machine  was  wholly 
unfit  for  the  uses  for  which  it  was  purchased,  there  was  an 
entire  failure  of  consideration."  The  true  rule  is,  that  in  the 
case  of  the  sale  of  chattels  with  a  warranty  expressed  or  im- 
plied, in  the  absence  of  fraud  on  the  part  of  the  vendor,  if 
the  thing  purchased  does  not  answer  the  terms  of  the  war- 
ranty, the  purchaser  may  return  or  offer  to  return  the  prop- 
erty within  a  reasonable  time,  and  thereby  defeat  the  right  on 
the  part  of  the  vendor  to  recover  any  part  of  tlie  purchase 
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price  agreed  upon;  or  he  may  keep  the  property,  and,  when 
sued  by  the  vendor  for  the  price,  may  set  up  the  breach  of 
the  warranty  in  recoupment  of  the  plaintiff's  damages;  but 
in  such  action  the  vendor,  notwithstanding  the  breach  of  war- 
ranty, may  recover  the  value  of  the  chattel  —  if  it  has  any 
value, — notwithstanding  its  unfitness  for  the  uses  for  which  it 
was  purchased.  2  Schouler's  Personal  Property,  610,  611; 
Perley  v.  Baloh^  23  Pick.,  284;  Chitty  on  Contracts,  276;  IIutU 
V.  Silky  5  East,  449;  Conner  v,  Henderson^  15  Mass.,  319; 
"Wynn  v.  Hidmjy  2  Blackf.,  123;  Dill  v.  O'Ferrelly  45  Ind., 
268;  Foulton  v.  ZattimQre.,  9  B.  &  C,  259;  Fairfield  v. 
Madison  Manuf^g  Co.^  38  Wis.,  347;  Fish  v.  Tank^  12 
Wis.,  302;  Bonnell  v.  JaooiSy  36  Wis.,  59;  Merrill  v.  Night- 
ingaUy  39  Wis.,  247;  Morehouse  v.  Comstock,  42  Wis.,  626; 
Getty  V,  Rountreey  2  Pin.,  379. 

In  order  to  rescind  the  contract  so  as  to  defeat  the  vendor's 
right  of  action,  the  purchaser  must  put  the  vendor,  so  far  as 
he  reasonably  can,  in  the  position  he  was  in  at  the  time  of  the 
sale;  and  that  can  be  done  only  by  returning  or  offering  to 
return  the  property  in  a  reasonable  time.  (See  cases  above 
cited.)  If  the  vendor  retains  the  property  without  any  offer 
to  return,  he  takes  upon  himself  the  burden  of  showing  that 
the  property  purchased  is  entirely  worthless,  not  only  for  the 
purposes  for  which  it  was  purchased,  but  for  every  purpose. 
It  may  be  true  that,  in  an  action  by  the  vendor  for  the  pur- 
chase price,  the  vendee  might  defeat  his  recovery  by  showing 
that  he  had  sustained  special  damages  by  reason  of  the  breach 
of  warranty,  which  equalled  or  exceeded  the  value  of  the 
property  purchased,  notwithstanding  the  property  was  retained 
by  him,  and  was  of  some  value;  but  in  such  case  he  does  not 
defeat  the  vendor's  action  by  showing  an  entire  failure  of  the 
consideration  agreed  to  be  paid  for  the  article,  but  by  showing 
that,  notwithstanding  the  value  of  the  property  purchased  and 
retained,  he  has  sustained  damage  by  reason  of  the  breach  of 
the  warranty,  to  an  amount  exceeding  such  value.    Under  the 
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instraction  given  by  the  learned  circuit  judge,  the  jury  would 
have  been  justified  in  finding  for  the  defendant,  notwith- 
standing he  retained  possession  of  the  machine,  and  notwith- 
standing they  might  have  found  that  the  machine  was  of  con- 
siderable value  for  other  purposes  than  as  a  reaper. 

It  does  not  follow,  because  a  machine  or  other  personal 
chattel  is  wholly  useless  for  the  purposes  for  which  it  was 
made,  that  it  is  wholly  valueless;  and  the  vendee  who  retains 
the  chattel  purchased,  without  offer  to  return  the  same,  can 
only  have  a  perfect  and  full  defense  to  the  vendor's  action  for 
the  price,  when  he  is  able  to  show  that  the  article  so  purchased 
does  not  answer  the  purpose  for  which  it  was  purchased,  and 
that  it  is  entirely  valueless.  If  the  article  is  of  any  value, 
either  to  himself  or  to  the  vendor,  he  must  return  or  offer  to 
return  it,  in  order  to  xofike  a  full  defense  to  the  action  for  the 
price.  We  think  the  plaintiffs'  exception  to  the  instruction 
was  well  taken,  and  that  the  court  erred  in  giving  it  to  the 
jnry. 

There  is  another  instruction  which  was  given  to  the  jury, 
and  excepted  to  by  the  plaintiffs,  which,  we  think,  tended  to 
prejudice  the  plaintiffs,  and  should  not  have  been  given.  It  is 
as  follows:  "  With  regard  to  the  credibility  of  witnesses,  you 
are  to  judge.  It  has  been  attempted  to  show  that  witnesses 
have  made  statements  out  of  court  different  from  those  in 
court  Such  evidence  is  generally  worthless  to  destroy  the 
evidence  of  witnesses  to  facts." 

The  contradictory  nature  of  the  evidence  of  the  witnesses 
for  the  iiespective  parties  in  this  case  rendered  the  question  of 
their  credibility  of  grave  importance  in  the  determination  of 
the  issues.  It  was  hardly  possible  for  the  jury  to  reconcile 
their  confiicting  statements,  and  find  that  the  witnesses  were 
all  truthful;  and  they  were  necessarily  compelled  to  determine 
the  issues  in  favor  of  the  party  whose  witnesses,  in  their 
opinion,  were  entitled  to  the  most  credit.  The  record  shows 
that  as  to  the  defendant  and  some  of  his  witnesses  the  plaint- 
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iffs  proved  that  thoy  had  made  statements  in  relation  to  the 
matters  in  issue,  out  of  court  and  before  the  trial,  different 
from  those  which  they  made  under  oath  on  the  trial.  That 
the  credit  of  a  witness  may  be  impeached  by  showing  that  he 
has  made  statements  out  of  court  contrary  to  what  he  has 
testified  to  at  the  trial,  has  been  admitted  and  acted  upon  by 
all  courts  from  the  earliest  times,  and  it  is  unnecessary  to  cite 
authorities  to  sustain  that  practice.  All  text  writers  treat  of 
it  as  one  of  the  established  methods  of  impeaching  the  credi- 
bility of  the  testimony  of  the  witness.  1  Greenleafs  Evi- 
dence, §  462,  and  notes;  Ketchingman  v.  State,  6  Wis.,  426. 

The  unsworn  statements  of  a  mere  witness  in  the  case,  given 
in  evidence  to  impeach  his  credibility,  are  not  received  as  evi- 
dence to  prove  either  side  of  the  issues  in  the  case,  but  to  cast 
doubt  and  suspicion  upon  the  truthf uliyBss  of  the  contradictory 
statement  made  by  the  witness  under  oath;  but  when  the 
witness  who  has  made  the  contradictory  statements  out  of 
court  is  also  a  party  to  the  action,  such  unsworn  statements 
are  received,  not  only  for  the  purpose  of  attacking  the  credi- 
bility of  the  sworn  statements  of  the  party,  but  for  the  pur- 
pose of  establishing  the  truth  of  the  unsworn  contradictory 
statements  themselves.  In  a  case  like  the  present,  where  it 
was  impossible  to  reconcile  the  contradictory  testimony  of  the 
opposing  parties  and  their  witnesses  upon  the  theory  that 
they  were  all  testifying  to  the  truth  as  they  understood  it, 
and  where  the  jury  must  of  necessity  pass  upon  the  credit  of 
the  opposing  witnesses,  it  seems  to  us  that  the  learned  judge 
was  not  justified  in  instructing  them,  substantially,  that  proof 
of  contradictory  statements  made  out  of  court  should  have  no 
weight  with  them  in  passing  upon  the  credibility  of  their 
testimony.  If  the  proof  of  such  contradictory  statements  is 
to  have  no  weight  in  determining  the  credit  of  a  witness,  the 
rule  permitting  their  proof  should  be  abolished,  and  thereby 
save  the  time  which  is  unnecessarily  wasted  in  proving  them. 

We  think  the  rule  is  founded  upon  a  just  appreciation  of 
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the  infirmities  of  human  nature,  and  that  the  man  who  delib- 
erately makes  a  statement  relative  to  his  business  matters, 
when  not  under  oath,  and  when  under  oath  contradicts  such 
statement,  necessarily  shakes  our  full  confidence  in  the  truth 
of  such  latter  statement,  and,  unless  a  satisfactory  reason  be 
given  (if  one  can  be  given)  why  the  first  false  statement  was 
made,  the  credibility  of  the  witness  so  attacked  is,  to  some 
extent,  impeached,  and  whether  he  shall  be  believed  or  not  is 
for  the  jury.  It  is  not  the  duty  or  right  of  the  court  to  say 
to  the  jury  that  such  attack  upon  his  credibility  "  is  generally 
worthless  to  destroy  his  evidence.'^ 

The  learned  circuit  judge  erred  in  giving  the  instructions 
above  mentioned;  and,  as  they  tended  to  mislead  the  jury  to 
the  prejudice  of  the  plaintiffs,  the  judgment  must  be  reversed. 

By  the  Court.  —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 


FowLEB  and  another  vs.  Hunt. 

January  10 —February  3, 1880. 

Chattel  MoRTaAOE.    Description  of  property, 

A  chattel  mortgage  which  described  the  mortgaged  property  as  "the 
entire  etock  in  trade  and  fixtores'*  of  the  mortgagee,  "consisting  of 
clocks,  watches,  chains,  show  cases,  jewelry,  and  all  goods  included  in 
his  stock,  tools  and  material,  excepting  one  safe,  one  regulator  .  .  . 
and  stock  in  trade  to  the  amount  of  two  hundred  dollars  "  —  held  void 
ior  uncertainty. 

APPEAL  from  the  Circuit  Court  for  Crawford  County. 

The  defendant  as  sheriff  levied  upon  certain  goods  and  chat- 
tels by  virtue  of  executions  against  the  property  of  one  Wetzel, 
in  whose  possession  the  goods  were  found.  Plaintiffs  claimed 
a  right  to  the  possession  of  the  property  by  virtue  of  a  mort- 
gage thereof  executed  by  Wetzel  to  them  about  a  month  be- 
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fore  the  seizare,  to  secure  the  payment  of  $424,  the  purchase 
money  of  goods  sold  by  them  to  Wetzel;  which  mortgage  was 
fiJed  in  the  proper  clerk's  office  on  the  day  of  its  execution. 
The  answer  averred,  mmoag  other  things,  that  the  mortgage 
was  in  fraud  of  creditors,  and  that  it  did  not  cover  the  goods 
in  dispute.  The  description  of  tlie  property  in  the  mortgage 
will  appear  from  the  opinion. 

The  plaintiffs  had  a  verdict  and  judgment  for  the  amount 
of  the  mortgage  debt;  and  defendant  appealed  from  the  judg- 
ment 

For  the  appellant,  there  were  separate  briefs  by  JT.  1£,  cfe 
D.  Webster  and  Thomas  <&  Fuller ,  and  oral  argument  by  Mr, 
Thomas. 

For  the  respondents,  there  was  a  brief  by  Wm.  H.  Evans 
and  Stoneman  dk  Chapin^  and  oral  argument  by  Mr.  Evans. 

Obton,  J.  The  chattel  mortgage  on  which  the  plaintiffs 
predicate  their  right  to  the  property,  the  value  of  which  they 
seek  to  recover  in  this  action,  was  clearly  void  for  uncertainty 
of  description.  The  language  of  description  is  as  follows: 
"  The  entire  stock  in  trade  and  fixtures  of  the  said  William 
Wetzel,  consisting  of  clocks,  watches,  chains,  show  cases,  jew- 
elry, and  all  goods  included  in  his  stock,  tools  and  material, 
excepting  one  safe,  one  regulator,  one  astronomical  clock,  two 
musical  clocks,  and  stock  in  trade  to  the  amount  of  two  hun- 
dred dollars?^ 

This  exception  leaves  in  the  mortgagor  a  proportionate  inter- 
est in  each  article  mortgaged,  as  $200  is  to  the  whole  value  of 
the  property,  uncertain  and  unsevered,  and  which  is  unsevera- 
ble  and  incommutable,  except  by  some  future  act  of  the  par- 
ties; or  the  mortgage  leaves  a  right  of  future  selection  of  any 
of  the  property  to  the  mortgagor  of  the  value  of  $200,  the 
residue  of  which  can  be  ascertained  only  by  such  selection; 
and,  in  either  view,  such  uncertainty  of  description  renders 
the  mortgage  void. 
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^^  In  order  to  tmBfier  die  right  of  property  in  goods  or  chat- 
tels, the  chattel  intended  to  be  conveyed  must  be  ascertained 
and  identified  at  the  time  of  the  execution  of  the  instrument." 
Herman  on  Chat.  Mort.,  §  38. 

Where  a  mortgage  is  of  property,  and  there  is  a  larger  quan- 
tity in  the  possession  of  the  mortgagor  than  is  specified  in  the 
description,  and  no  particular  description  of  the  articles,  other- 
wise than  by  their  general  class  or  number,  nor  any  selection 
or  delivery  of  the  articles,  nor  any  specification  as  to  which 
are  intended,  out  of  a  large  lot  of  articles  then  on  hand,  such 
mortgage  will  be  inelfectual  to  pass  any  title  to  any  particular 
property,  or  to  any  interest  in  the  property  on  hand.  Herman 
on  Chattel  Mortgages,  §  42;  Croswell  v.  Allis^  25  Conn.,  311; 
Blakely  v.  Patrick^  67  N.  C,  40.  So,  when  the  exception  to 
the  things  granted  is,  "such  articles  as  are  by  law  exempt  from 
levy  and  sale  under  execution,"  and  the  exemption  would  ap- 
ply as  well  to  any  of  the  articles  named,  the  mortgage  is  void 
for  uncertainty. 

In  such  case  the  court,  in  Newell  v.  Warner^  44  Barb.,  263, 
very  properly  said:  "The  articles  attempted  to  be  sold  by 
the  mortgage  are  all  capable  of  being  identified  and  distin- 
guished by  their  physical  attributes.  But  how  many  and 
which  of  them  became  the  property  of  the  plaintiff  upon  the 
execution  and  delivery  of  the  mortgage?  The  instrument 
does  not  profess  to  convey  all^  but  a  part  only.  Which  part 
does  it  transfer^  and  which  reserve f^^ 

The  mortgage  having  been  admitted  in  evidence  in  proof 
of  the  title  of  the  plaintiffs  to  the  property  alleged  to  have 
been  converted  by  the  defendant,  and  against  the  objection  of 
the  defendant,  the  circuit  court  erred  in  a  most  material  point. 

By  the  Court,  —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial  therein. 


Digitized  by  LjOOQiC 


348  SUPEEME  COURT  OF  WISCONSIN, 

The  State  ex  rel.  lianning  and  another  vs.  Lonsdale. 

48    348 
90    586 

^_^  The  State  ex  reL  Lannixo  and  another  vs.  Lonsdale. 

January  10  —  February  3, 1880, 

Punishing  Recusant  Witness  for  Contempt.  (1)  Powers  of  court 
and  commissioner  respectively,  (2)  Application  of  sec,  4066^  R,  S,  (3) 
Power  of  court  to  punish  witness  examined  in  another  coutUy,  (4)  Legis- 
lative power  over  punishment  for  contempt,  (5-9)  Award  of  Indeic- 
NiTT  to  injured  party ^  in  contempt  proceedings,  (5,  6)  General  limita- 
tion of  the  power,  (7-9)  How  far  recusant  witness  liable  under  iL 
(10)  Right  of  witness  to  refuse  to  answer,  (11)  What  communications 
to  Commercial  Agency  privileged,  (12)  Practice  in  contempt  proceed- 
ings against  recusant  witness, 

[1.  It  seems  that  the  mere  fact  that  a  court  commissioner,  taking  testimony 
in  a  case  pending  in  court,  had  power  to  punish  for  contempt  in  respect 
to  sach  examination,  would  not  deprive  the  court  of  jurisdiction  to  pun- 
ish for  such  contempt  on  the  commissioner's  report  thereof.] 

2.  Sec.  4066,  R.  S.,  relating  to  the  attachment  of  witnesses  refusing  to  tes- 
tify, etc,  notwithstanding  some  general  language  therein,  does  not  in- 
'  dude  the  case  of  persons  subpoenaed  to  depose  in  judicial  proceedings 
pending  in  the  courts,  but  relates  esdusively  to  witnesses  before  munici- 
pal boards,  or  committees  thereof,  and  other  like  bodies  authorized  to 
take  testimony  in  other  cases.  A  statement  in  StuaH  v.  Allen,  45  Wis., 
158,  sub  fine,  withdrawn. 

8.  Under  sec  3477,  R.  S.  (as  well  as  at  the  common  law),  the  circuit  ooort 
of  any  county  may  punish  as  for  a  criminal  contempt  persons  subpoonaed 
to  testify  in  actions  pending  in  such  court,  before  a  court  commissioner 
in  another  county ,  where  such  persons  disobey  the  summons  or  refuse  to 
be  sworn  or  to  answer. 

[4.  While  the  power  to  punish  for  contempt  was  not  conferred  in  the  first 
instance  by  statute,  but  is  inherent  in  the  court,  yet,  when  a  statute  pre- 
scribes the  procedure /in  a  pros^ution  for  contempt,  or  limits  the  penalty, 
the  statute  controls.] 

5.  The  power  of  the  court  in  any  case  to  award  indemnity  to  an  iignred  party, 

in  a  summary  proceeding  as  for  a  contempt,  rests  entirely  upon  the 
s^tute. 

6.  The  **  loss  or  iiyury  "  for  which  the  court  may  award  compensation  to  the 

iivjured  party  in  a  proceeding  as  for  a  contempt,  under  sees.  8490-91,  R. 
S.  1878  (sees.  21,  28,  ch.  149,  R.  S.  1858),  is  a  pecuniary  loss  or  injury 
for  which  the  party  injured  might  recover  damages  by  an  action.  In  re 
Ida  Louisa  Pierce^  44  Wis.,  411,  as  to  tiiis  point,  adhered  to. 
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7.  Whfle  sec.  4068,  R.  S.,  gives  or  recognizes  a  right  of  action  by  the  ag- 

grieved party  against  one  duly  subpcenaed  and  under  obligation  to  attend 
as  a  witness,  who  fails  to  attend  without  reasonable  excuse,  to  recover 
damages  caused  by  such  failure,  no  such  action  will  lie  against  a  witness 
for  a  mere  refusal  to  answer  proper  questions,  at  least  without  allegation 
and  proof  of  some  special  loss  or  iivjuiy. 

8.  Where  a  witness  is  prosecuted  and  punished  as  for  a  criminal  contempt, 

the  relator  in  the  proceeding  eannot  recover  the  expenses  of  the  prosecu- 
tion, in  an  action  against  him. 

9.  An  order  of  the  circuit  court  a^judg^d  that  defendant  was  in  contempt  for 

his  refusal  to  answer  proper  questions  upon  his  examination  as  a  wit- 
ness before  a  court  commissioner,  in  an  action  pending  in  said  court,  and 
that  such  refusal  was  calculated  to  and  did  impede  and  prejudice  the 
plaintifis  in  said  action  in  their  rights  and  remedies  therein,  and  that 
such  plaintiffs  had  been  put  to  a  large  amount  of  costs  and  expenses  in 
such  proceedings,  to  wit,  a  specified  sum;  and  it  thereupon  ac^udged 
that,  instead  of  a  fine,  defendant  pay  plaintiffis  said  sum,  and  that  he 
be  committed  to  jail,  and  there  remain  charged  with  such  contempt,  un- 
til he  should  answer  such  questions  and  pay  said  sum  of  tnoney,  etc. 
Held,  that  the  court  had  no  authority  to  ac^'udge  payment  of  indemnitj/ 
to  the  plaintifib  in  such  a  case,  instead  of  imposing  a  fine. 

10.  When  a  witness  refuses  to  answer  a  question  on  the  ground  that  his  an- 

swer might  show  him  guilty  of  a  misdemeanor  and  subject  him  to  a 
penalty,  the  court  must  determine,  under  all  the  circumstances  of  the 
case,  whether  such  is  the  tendency  of  the  question,  and  whether  the  wit- 
ness shall  be  required  to  answer. 

11.  A  communication  to  a  "  Commercial  Agency  "  from  its  local  correspondent, 

as  to  the  commercial  standing  of  a  person  doing  business  in  any  place, 
is  so  far  privileged  in  the  hands  of  the  persons  conducting  such  agency, 
that  they  may  lawfully  make  known  its  contents  confidentially  to  their 
subscribers  seeking  information  upon  that  subject;  provided  this  is  done 
without  malice  and  in  the  belief  that  the  statements  are  true. 

12.  The  regular  course  of  proceeding  where  an  officer,  taking  the  deposition 

of  a  witness  to  be  used  in  an  action  pending  in  a  court  of  record  of  this 
state,  reports  to  such  court  that  the  witness  has  refused  to  answer  inter- 
rogatories propounded  to  him — stated. 

APPEAL  from  the  Circuit  Court  iorFond  d/u  Lac  County. 

This  is  a  proceeding  against  the  appellant,  Lonsdale^  as  for 
a  contempt,  to  enforce  a  civil  remedy.  The  alleged  contempt 
consisted  in  the  refusal  of  Lonsdale  to  answer  certain  inter- 
rogatories propounded  to  him  when  giving  his  deposition  as  a 
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witness  before  a  court  commissioner  of  Milwaukee  county,  in 
an  action  pending  in  the  circuit  court  for  Fond  du  Lac  county, 
in  which  the  relators  are  plaintiffs  and  one  Lewis  E.  Seed  is 
defendant 

That  action  is  to  recover  damages  for  an  alleged  libel  con- 
tained in  a  letter  which  it  is  charged  the  defendant  wrote,  and 
sent  to  some  commercial  agency  in  the  city  of  Milwaukee, 
giving  an  unfavorable  report  of  the  financial  standing  and 
responsibility  of  the  relators. 

Lonsdale  was  the  managing  agent  of  the  commercial 
agency  of  R  G.  Dun  &  Co.,  at  Milwaukee,  and,  in  obedience 
to  a  subpoena  ditces  tecum^  appeared  before  the  commissioner 
to  give  his  deposition  in  the  action  as  a  witness.  The  sub- 
poena required  him,  among  other  things,  to  produce  all  letters 
and  correspondence  in  his  possession  or  under  his  control  as 
manager  of  such  agency,  received  at  or  by  the  agency  from 
Heed,  the  defendant  in  the  libel  suit,  relating  to  the  financial 
standing  or  credit  of  the  relators.  On  being  interrogated  in 
relation  thereto,  Lonsdale  refused  to  disclose  whether  the 
agency  had  received  any  such  communications  from  Keed, 
or  whether  Reed  was  one  of  the  correspondents  of  the  agency, 
and  also  refused,  when  requested  so  to  do,  to  produce  any  corres- 
pondence or  documents  called  for  by  the  subpoena.  The  ground 
assigned  for  such  refusals  was,  that  his  answers  to  the  questions 
propounded  would  have  a  tendency  to  accuse  himself  of  libel, 
which  is  a  misdemeanor,  or  to  expose  him  to  a  penalty. 

The  commissioner  thereupon  reported  the  above  facts  to  the 
circuit  court  for  Fond  du  Lac  county.  On  such  report,  and 
an  affidavit  of  one  of  the  attorneys  for  the  relators  showing 
the  facts  above  stated,  the  circuit  court  granted  an  order  that 
Lonsdale  show  cause,  on  a  day  therein  named,  why  he  should 
not  be  adjudged  guilty  of  a  contempt  by  reason  of  the  prem- 
ises. Lonsdale  appeared  pursuant  to  the  order,  and  admitted 
that  the  statements  of  fact  in  such  report  and  affidavit  were 
true.    The  court  thereupon  made  the  following  order: 
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"  It  is  now  here  ordered  and  adjudged  that  said  John  E, 
Lonsdale  has  been  and  is  gniltj  of  the  misconduct  alleged 
against  him  in  the  proceedings  and  premises,  and  is  guilty  of 
contempt  therein,  and  that  the  said  misconduct  was  calculated 
to  and  did  actually  impede  and  prejudice  the  said  plaintiffs, 
Azariah  and  AlpJieus  Lanning^  in  their  rights  and  remedies 
in  their  said  action  against  said  Lewis  E.  Heed,  defendant 
therein,  and  that  the  said  Azariah  and  Alpheus  Lanning  have, 
by  reason  of  said  misconduct,  been  put  to  a  great  amount  of 
costs  and  expenses,  to  wit,  the  sum  of  $221.17.  It  is  further 
ordered  and  adjudged  that  instead  of  a  fine  the  said  John  E. 
Lonsdale  pay  to  the  plaintiffs  the  costs  and  expenses  in  such 
proceedings,  amounting  to  the  said  sum  of  $221.17,  and  that 
the  payment  thereof  be  and  the  same  is  hereby  imposed  on 
said  John  E.  Lonsdale  for  his  misconduct. 

"  It  is  further  ordered  that  said  John  E,  LonsdaU  be,  and 
he  is  hereby,  directed  to  stand  committed  to  the  common  jail 
of  the  county  of  Fond  du  Lac,  there  to  remain,  charged  with 
said  contempt,  until  he  shall,  on  due  notice  to  said  plaintiffs' 
attorney,  proceed  and  testify  in  said  action  (if  pending),  as  a 
witness  before  said  commissioner,  this  court,  or  some  oflScer 
competent  and  authorized  to  take  said  testimony,  and  shall 
answer  said  questions,  and  comply  with  the  said  directions 
hereinbefore  set  forth,  and  until  he  shall  fully  pay  the  said 
sum  of  $221.17  so  imposed,  costs  and  expenses  of  the  pro- 
ceedings, unless  he  shall  sooner  be  discharged  by  the  court; 
and  that  a  warrant  of  commitment  issue  to  carry  this  judg- 
ment into  effect" 

From  the  above  order,  Lonsdale  appealed. 

For  the  appellant,  there  were  separate  briefs  by  David  8. 
Ordway  and  H.  M.  Finch  in  behalf  of  Finches^  Lynde  dk 
Miller;  and  there  was  also  oral  argument  by  Mr.  Lynde  and 
Mr.  Ordway.  The  argument  of  Mr.  Ordway^ s  brief  is  sub- 
stantially as  follows: 

1.  Under  sees.  2434  and  4066,  R  S.,  only  the  court  commis- 
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sioner  before  whom  the  appellant's  deposition  was  taken  had 
authority  or  jurisdiction  to  commit  for  the  supposed  con- 
tempt. Prior  to  the  time  when  the  present  revision  took 
effect,  no  such  authority  had  been  given  to  court  commission- 
ers; but  that  revision  was  intended  to  "give  authority 
to  officers  taking  depositions  to  punish  for  contempt 
as  in  New  York."  Stuart  v.  Alleriy  45  Wis.,  158.  In 
New  York,  an  order  similar  to  that  here  in  question  was 
reversed  on  the  ground  that  the  officer  before  whom  the  wit- 
ness was  testifying  should  have  committed,  and  not  the  court 
People  ex  rel.  Valiente  v.  Dyohman^  24  How.  Pr.,  223.  True, 
the  language  of  the  statute  is,  that  the  officer  "  may  by  war- 
rant commit; ''  but  under  this  language  he  is  hound  to  com- 
mit wherever  the  public  or  an  individual  has  a  claim  de  jure 
to  have  the  power  exercised.  Newburgh  Tump.  Co.  v.  Miller ^ 
5  Johns.  Ch.,  113;  Kane  v.  Footh^  70  111.,  587;  Market  Nat. 
Bk.  V.  Eogan^  21  Wis.,  318;  Cutler  v.  Howard^  9  id.,  312. 
True,  also,  the  circuit  court  has  an  unquestionable  power  of 
review;  but  under  this  it  merely  affirms  or  vacates  the  com- 
missioner's order  of  commitment.  2.  There  was  no  authority 
either  in  the  court  or  the  commissioner  to  commit  the  appel- 
lant to  the  jail  of  Fond^  du  Lac  county.  Eesiding  in  Mil- 
waukee county,  more  than  thirty  miles  from  the  place  of  trial, 
he  could  not  have  been  compelled  to  go  to  Fond  du  Lac  county 
to  testify,  if  lie  had  offiared  to  give  his  deposition.  When  he 
was  examined  before  the  commissioner  in  Milwaukee  county, 
if  the  commissioner  (whose  proper  office  it  was  to  punish  him 
for  any  contempt)  had  committed  him  to  the  jail  of  that 
county,  it  is  doubtful  whether  the  circuit  court  of  the  same 
county,  rather  than  that  of  Fond  du  Lac  county,  would  not 
have  had  the  power  of  review.  But  if  that  power  belonged  t6 
the  latter  court,  still  it  acquired  thereby  no  right  to  make  any 
order  of  commitment  which  the  commissioner  himself  could 
not  have  made.  Subd.  5,  sec.  3477,  E.  S.,  in  terms  empowers 
the  court  to  punish  by  fine  and  imprisonment  ^^  all  persons 
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summoned  as  witnesses,"  for  refusing  to  obey  the  summons, 
or  to  be  sworn,  "or  to  answer  as  such  witnesses;"  but  it  is 
submitted  that  this  refers  only  to  witnesses  who  are  within 
the  jurisdiction  of  the  court  and  are  summoned  before  the 
court.  In  State  v.  Brojphy^  38  Wis.,  425,  the  question  which 
c6unty  the  sheriff  could  be  imprisoned  in  was  not  raised. 
This  is  a  quam*  criminal  proceeding;  if  any  crime  has  been 
committed,  it  was  committed  in  the  county  of  Milwaukee;  if 
any  person  has  been  treated  with  contempt,  it  is  the  commis- 
sioner; and  if  the  proceeding  were  criminal  m  y(?rw^  under 
sec.  2565,  R.  S.,  only  the  commissioner  would  have  the  right 
to  determine  in  the  first  instance  whether  the  refusal  was 
a  contempt  of  his  authority.  In  re  Eldred^  46  Wis.,  530. 
3.  The  appellant  had  a  right  to  decline  answering  the  questions 
which  he  did  refuse  to  answer.  A  witness  cannot  be  required, 
in  this  state,  "  to  give  any  answer  which  shall  have  a  tendency 
to  accuse  himself  of  any  crime  or  misdemeanor,  or  to  expose 
him  to  any  penalty  or  forfeiture."  The  appellant  had  testi- 
fied that  the  reports  made  from  their  correspondents  to  the 
agency  were  furnished  hy  them  to  their  subscribers.  It  is  a 
libel  to  publish  falsely  that  a  man  is  insolvent  and  unable  to 
pay  his  debts.  2  Addison  on  Torts,  928-9;  Cox  v.  Zee,  L.  R, 
4  Exch.,  284;  Sunderlin  v.  Bradstreet,  46  N.  T.,  188;  Tay^ 
lor  V.  Church,  8  id.,  452.  And,  in  general,  all  who  are  in  any 
manner  instrumental  in  making  the  defamatory  publication 
or  procuring  it  to  be  made,  are  jointly  and  severally  respon- 
sible therefor.  Cooley  on  Torts,  194;  3  Greenl.  Ev.,  §  169; 
Robinson  v.  Jones,  9  Cent  L.  J.,  147;  Williamson  v.  Freer, 
L  R.,  9  C.  P.,  393-5;  Beardsley  v.  Tappan,  5  Blatchf.,  498. 
It  is  plain,  therefore,  that  an  answer  to  the  questions  put  to 
the  respondent  might  have  exposed  him  to  a  criminal  prosecu- 
tion for  libel  under  sec.  15,  ch.  172,  R.  S.  1858.  The  consti- 
tution, indeed,  provides  that  "  in  all  criminal  prosecutions  for 
libel  the  truth  may  be  given  in  evidence,  and  if  it  shall  appear 
to  the  jury  that  the  matter  charged  as  libellous  is  true,  and 
Vol.  XLVni.  — 23 
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was  published  with  good  motives  and  for  justifiable  ends,  the 
party  shall  be  acquitted;  and  the  jury  shall  have  the  right  to 
determine  the  law  and  the  fact."    Art  I,  sec  3.    But  the 
court  cannot  in  this  proceeding  determine  whether  the  re- 
spondent, if  subjected  to  a  criminal  prosecution,  would  be  able 
to  make  out  a  defense  to  the  satisfaction  of  the  jury.    True, 
if  it  affirmatively  appears  that  the  statute  of  limitations  has 
run  upon  the  offense,  or  that  there  is  full  statutory  protection 
of  the  witness  against  prosecution,  the  privilege  cannot  be 
claimed;  but  that  rule  has  no  application  here.    And,  "  unless 
the  court  can  see  that  the  witness  will  not  be  criminated,  the 
privilege  will  be  recognized  and  protected.''     Coburn,  v.  Odellj 
10  Foster,  555;  Janvrin  v.  Scammonj  9  id.,  290;  People  v. 
Mather^  4  Wend.,  254-7.    Some  courts  hold  that  it  is  for  the 
witness  to  state  on  his  oath  that  he  believes  that  an  answer 
to  the  question  will  tend  to  criminate  him,  and  that  the  state- 
ment is  conclusive  (Fisher  v.  Ronalds^  16  Eng.  L.  &  E.,  418, 
and  note  1;  Osborne  v.  The  London  Dock  Co.^  29  id.,  382; 
T4  E.  C.  L.,  762);  while  other  courts  declare  that  it  is  the 
province. of   the  court  to  judge.     See    Warner   v.    Lucas^ 
10  Ohio,  338;  In  re  Fernandez,  10  0.  B.,  N.  S.  (100  E.  C.  L.), 
38;  Harrison  V.  Southoote,  1  Atk.,  539;  Gates  v.  Hardacre^  3 
Taunt.,  423.    The  appellant  in  this  case  answered  sufficiently 
far  to  show  that  further  answers  in  the  same  direction  mi^ht 
and  probably  would  tend  to  convict  him  of  libel.     The  general 
rule  is,   that  the  witness  may  claim    the  privilege  at  anj- 
stage  of  the  inquiry,  if  the  fact  as  to  which  he  is  interrogated 
forms  a  link  in  the  chain  of  testimony  upon  which  he  might 
be  convicted;  and  the  exceptions  found  to  that  rule  are  inap- 
plicable to  this  case.    1  Greenl.   Ev.  (13th  ed.),  §  451  and 
notes;  Gresley's  Eq.  Ev.,  §  81  and  notes;  Regina  v.  Garbetty 
2  Car.  &  K.,  483  (61  E.  C.  L.,  495);  Dandridge  v.  Corden,  3 
Car.  &  P.,  11  (14  E.  C.  L.,  185);  Rex  v.  Slaney,  5  id.,  213 
(24  E.  C.  L.,  286);  Cartwright  v.  Oreen,  8  Ves.  (Sumn.  ed.), 
409  and  note  1;  Claridge  v.  Hoare,  14  id.,  59  and  note  a; 
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Paxton  V.  DouglaSy  16  Yes.,  242;  Short  v,  Mercier^  1  Eng. 
L.  &  E.,  212-15;  15  Jur.,  93;  People  v.  Mather^  supra;  Bel- 
linger V.  The  People,  8  Wend.,  597;  People  v.  McCoy,  45 
How.  Pr.,  216;  Byass  v.  Sullivan,  21  id.,  52;  In  re  Tappan 
V.  DotcglasSj  9  id.,  394;  2  Barb.,  224;  Bank  of  Salina  v. 
Henry,  2  Denio,  155,  and  3  id.,  593;  People  v.  Hockley,  24 
N.  T.,  81;  Chamberlain  v.  WUlson,  12  Vt,  591;  State  v. 
Wentworthj  65  Me.,  243;  Cohurn  v.  Odell,  10  Foster,  555; 
State  V.  Poster,  3  id.,  354;  State  v.  K.,  4  N.  H.,  562;  Am- 
herst v.  Hollis,  9  N.  H.,  108;  10  Gray,  472;  Emery^s  Case, 
107  Mass.,  173;  114  id.,  286;  Moloney  v.  Bartley,  3  Canipb., 
210;  French  v.  Venneman,  14  Ind.,  282;  4  Mich.  (Gibbs), 
423;  lie  Graham,  8  Benedict,  420.  4.  The  same  reasons 
which  excnse  a  witness  from  answering  criminating  questions 
protect  him  from  being  obliged  to  produce  criminating  docu- 
ments. Starkie  on  Ev.,  6th  Am.  ed.,  87  and  notes ;  id.,  8th  Am. 
ed.,  with  notes  by  Sharswood,  pp.  110-12 ;  Amey  v.  Long,  9  East, 
473,  485;  BuUv.  Loveland,  10  Pick.,  14;  TT.  S.  v.  Reyhurn, 
6  Pet,  367;  Byass  v.  Sullivan,  21  How.  Pr.,  53;  U.  S.  v. 
Three  Tons  Coal,  6  Biss.,  379;  Bellinger  v.  The  People, 
People  V.  Hockley,  and  In  re  Ghraham,  supra;  1  Greenl.  Ev. 
(13th  ed.),  §  193  and  notes.  5.  The  court  will  not  punish  a 
witness  for  contempt  without  evidence  that  the  testimony  re- 
fused is  material,  and  such  as  the  party  is  entitled  by  law  to 
demand.  In  re  Judson,  3  Blatcht,  151;  1  Greenl.  Ev.,  §  319. 
The  only  libel  charged  in  the  complaint  is  alleged  to  have 
been  contained  in  a  report  sent  by  one  Eeed  "  in  the  month 
of  December,  1877;"  and  the  only  pertinent  and  proper  ques- 
tion was,  whether  the  witness  had  in  his  possession,  or  in  the 
office  of  the  mercantile  agency,  this  particular  report  No  other 
would  be  competent  evidence  under  the  complaint  1  Greenl. 
Ev.,  §§  56-58,  63-65;  3  id.,  §  167;  Straderv.  Snyd^er,  67  111., 
404;  Adams  v.  Kelly,  21  E.  C.  L.,  403;  Comm.  v.  Varney, 
10  Cush.,  404;  Wolfe  v.  Goulard,  15  Abb.  Pr.,  336.  Courts 
do  not  favor  mere  fishing  inquiries,  such  as  this  evidently 
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was.  Morgan  v.  Morgan^  16  Abb.  Pr.,  N.  S.,  296.  As  the 
order  appealed  from  directs  imprisonment  until  all  the  ques- 
tions are  answered,  it  mast  be  reversed  if  any  one  of  them  is 
incompetent,  immaterial  or  criminating.  6.  The  report  al- 
leged in  the  complaint  for  libel  to  have  been  made  to  the 
commercial  agency,  was  a  privileged  communication,  having 
been  communicated  in  strict  privacy,  in  the  course  of  a  lawful 
employment,  by  a  trusted  agent,  to  his  principal  (Orm^hy 
V,  Dougla88y  37  N.  Y.,  479;  Kiiowles  v.  Peck^  42  Conn., 
397);  and  for  this  reason,  also,  no  answer  to  the  questions  pro- 
pounded should  have  been  required.  In  re  Judaon^  supra. 
7.  The  court,  without  attempting  to  impose  any  fine,  exer- 
cised the  power  of  requiring  the  appellant  to  pay  the  "costs 
and  expenses  of  the  proceeding"  (R  S.  1858, ch.  149,  sec.  22; 
E.  S.  1878,  sec.  3490);  but  in  so  doing  it  erred  in  allowing 
$150  for  counsel  fees.  It  had  no  power  to  include  under  this 
head  anything  beyond  the  taxable  coats,  Sudlow  v.  ITnox,  7 
Abb.  Pr.,  K  S.,  419;  In  re  Jacobs,  49  How.  Pr.,  372.  As 
appears  by  the  latter  case,  this  error  makes  the  whole  commit- 
ment void. 

Tlie  contentions  in  Mr.  Fincli^s  brief  are,  1.  That  the  com- 
plaint against  Heed  does  not  state  a  cause  of  action  for  want 
of  proper  averments  either  of  malice  or  of  special  damages; 
and  that  all  questions  put  to  the  witness  were  for  that  reason 
immaterial.  2.  That  the  books  and  papers  asked  for  belong 
to  Dun  &  Co.,  who  own  the  commercial  agency.  The  appel- 
lant has  no  right  to  use  them,  exempt  as  he  uses  them  in  the 
business  of  Dun  6z  Co.  The  clerk  of  a  bank  cannot  be  com- 
pelled to  produce  the  books  of  the  bank  on  subpoena;  nor  can 
the  solicitor  and  secretary  of  a  railway  corporation  be  com- 
pelled to  produce  its  books,  when  forbidden  by  the  corporation. 
Moreover,  Dun  &  Co.  are  not  parties  to  this  proceeding.  The 
production  of  these  books  and  papers  may  involve  great 
trouble  and  loss  to  them;  and  before  such  production  is 
ordered,  they  should  have  an  opportunity  to  be  heard.    Their 
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clerk  should  not  be  required  to  produce  their  books  without 
their  knowledge  or  consent  Nor  should  he  be  required  to 
produce  books  which  are  not  properly  speaking  under  his  con- 
trol; and  they  are  not  under  his  control  when  the  owner  may 
forbid  their  removal  or  place  them  beyond  the  reach  of  the 
witness.  And  it  is  almost  certain  that  the  subpoBna  duces 
tecum  would  be  no  justification  to  the  servant  or  employee  for 
removing  the  books  of  his  employer,  when  such  employer  is 
not  a  party  to  the  suit.  Att^y  Gen.  v.-WiUon^  9  Simons,  526; 
Lee  V.  AngaSy  L.  R,  2  Eq.,  59;  Orowther  v.  Appleby,  L.  R, 
9  C.  P.,  23;  Airey  v.  Sail,  12  Jur.,  1043;  Bank  of  Utica  v. 
Hillardy  5  Govt.,  158;  Opdyke  v.  Marble,  18  Abb.  Pr.,  270. 
3.  That  it  is  at  least  true  that  Dun  &  Co.  can  legally,  at  any 
time,  dismiss  this  witness  from  their  service,  or  remove  these 
books  and  papers  from  his  possession,  and  he  will  be  powerless 
to  produce  them.  And  the  order  of  commitment  is  therefore 
invalid  because  it  requires  the  appellant  to  be  confined  until 
he  shall  perform  an  act  thus  out  of  his  power.  Wartman  v. 
Wartman\  Taney,  373.  4.  That  the  order  should  also  be  re- 
versed because  it  requires  the  production  of  all  the  reports  with 
regard  to  the  plaintiffs  made  during  1877,  and  is  not  confined 
to  the  report  alleged  in  the  complaint.  Stalker  v.  Oauivt,  12 
"N".  T.  Leg.  Obs.,  124;  France  v.  Lucy,  Ryan  &  M.,  341; 
Jones  V.  Edwards,  1  McC.  &  T.,  139. 

The  cause  was  submitted  for  the  respondents  on  briefs  of 
Markkams  &  Smith: 

1.  The  appellant's  refusals  to  answer,  etc.,  were  properly 
ceHified  to  the  circuit  court  for  Fond  du  Lac  county;  and 
after  a  hearing  upon  its  order  to  show  cause  (R  S.,  §  3i80; 
Poertner  v.Hussel,  33  Wis.,  193),  that  court,  having  adjudged 
the  appellant  guilty  of  the  misconduct  alleged,  and  that  this 
impeded  and  prejudiced  the  remedies  of  the  plaintiffs,  had 
power  to  make  the  commitment.  Sec.  4066,  E.  S.,  has  no  ap- 
plication to  a  court  commissioner  taking  testimony  in  a  case 
pending  in  court.    But  even  if  the  commissioner  had  power 
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to  commit,  under  the  statute,  this  would  not  deprive  the  court 
of  that  power.  WioJces  v.  Dresser^  4  Abb.  Pr.,  93;  Kearney* % 
Case^  13  id.,  459;  Hilton  v.  Patterson^  18  id.,  245;  People  v. 
Brennan^  45  Barb.,  344;  Gould  v.  Dodge,  30  Wis.,  621; 
Const,  of  Wis.,  art.  VII,  sec.  8,  and  art.  XIV,  sec  13; 
E.  S.,  sec.  3477.  That  court  had  original  jurisdiction  in 
the  libel  suit,  with  power  to  issue  all  writs  necessary  to  carry 
into  effect  its  orders,  judgments  or  decrees.  Const,  art.  VII, 
sec.  8.  It  has  general  jurisdiction  to  commit  for  contempt  a 
witness  refusing  to  testify  in  an  action  or  proceeding  pending 
in  the  court  (R.  S.,  sec.  3477,  subd.  5);  and  this  though  the 
evidence  be  not  taken  in  the  presence  of  the,  court  Haight 
V.  Lucia,  36  Wis.,  361;  State  ex  rel.  Mann  v.  Brophy,  38  id., 
426;  Stuart  v.  Allen,  45  id.,  161;  Lee  v.  Dunlop,  15  id.,  391; 
In  re  liemington,  7  id.,  643;  Oieaae  v.  Beall,  5  id.,  229; 
Nieuwarikamp  v.  Ullman^  47  id.,  168.  The  jurisdiction  of 
each  circuit  court  is  coextensive  with  the  boundaries  of  the 
state,  for  the  enforcement  of  its  decrees  or  writs,  and  it  re- 
quires no  assistance  from  any  other  court  Its  subpoena  runs 
to  any  part  of  the  state,  and  it  may  punish  a  disregard  thereof 
as  a  contempt  Jurisdiction  of  a  particular  controversy  is  the 
power  to  hear  and  determine  it;  and  when  one  is  charged 
with  violating  the  decree  of  a  court,  no  other  court  than  the 
one  which  rendered  the  decree  can  hear  and  determine  the 
controversy  or  punish  the  contempt.  Phillips  v.  Welch,  12 
Nev.,  158;  Shattuch  v.  The  State,  51  Miss.,  50;  Wickes  v. 
Dresser,  supra.  In  State  v.  Brophy,  supra,  the  court  of  one 
county  punished  the  sheriff  of  another  county  for  contertipt 
for  acts  done  in  the  sheriff's  own  county,  in  a  case  pending  in 
such  court.  If  a  witness  may  be  subpoenaed  from  any  portion 
of  the  state  to  appear  before  the  circuit  court  for  a  given 
county  (R  S.,  sec.  4053),  certainly,  in  case  he  refuses  to  attend, 
the  court  must  have  power  to  bring  him  before  it  and  punish 
his  disobedience;  and  in  such  case  there  is  no  legal  reason 
why  he  may  not  be  committed  to  the  jail  of  the  county  in 
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which  the  court  sits.  E.  S.,  sec.  4945.  2.  Sec.  3490,  R  S.,  pro- 
vides for  imposing  npon  the  person  in  contempt  payment  to 
the  injured  party  of  a  sum  suflScient  "  to  indemnify  him,  and 
to  satisfy  his  costs  and  expenses^  It  has  repeatedly  been  held 
that  even  when  there  is  no  other  actual  loss  proved  than  costs 
and  expenses  of  the  proceeding,  these  should  be  paid.  Double- 
day  V.  Sherman^  8  Blatchf.,  45.  And  there  was  no  error  in 
including  $150  for  the  fees  of  plaintiffs'  counsel,  for  arguing 
the  order  to  show  cause,  etc  The  intimation  in  Svdlov)  v. 
Knox,  4  Abb.  Dec,  326,  cited  to  the  contrary,  is  a  mere  dic- 
tum^ and  is  at  least  inapplicable  to  the  laws  of  this  state. 
What  is  sought  to  be  given  is  actual  indemnity  for  all  the  ex- 
penses actually  resulting  to  the  relator  from  the  defendant's 
misconduct;  and  this  must  include  any  sum  which  the  relator's 
counsel  could  recover  of  him  for  services  in  the  proceeding. 
See  Downing  v.  MaraJially  37  N.  T.,  380.  Where  do  our 
statutes  itemize  or  specify  any  costs  for  attorney's  fees,  except 
where,  in  an  action  at  law,  judgment  is  rendered  in  favor  of 
the  successful  party  for  a  fixed  sum  on  an  issue  duly  found  ? 
In  a  qiuisi  criminal  proceeding  like  this,  there  is  no  specific 
statutory  provision  for  expenses  of  any  kind;  and,  unless 
allowed  by  way  of  indemnity,  nothing  can  be  recovered. 
Crocker  v.  Supervisors,  35  Wis.,  286.  A  proceeding  for  con- 
tempt is  entirely  distinct  from  the  action  in  which  the  con- 
tempt was  committed;  as  much  so  as  an  indictment  for  perjury 
is  from  the  cause  in  which  tlie  perjury  was  committed.  lie 
Williamson,  26  Pa.  St.,  9.  And  even  if  the  "  costs"  are  to 
be  determined  by  reference  to  the  statutory  fee  bill  of  oflScers, 
how  does  this  satisfy  the  provision  for  all  "  expenses? "  Peo- 
ple v,  Crompton,  1  Duer,  512;  Davis  v.  Sturtevant,  4  id., 
148;  8.  C,  5  Seld.,  263;  Doubleday  v.  Sherman,  8  Blatchf., 
45;  Eoss  v.  Clussmun,  3  Sandf.  S.  0.,  683;  Thompson  v.  Tay- 
lor, 72  N.  Y.,  32;  Ge/ir  v.  Shaw,  1  Pin.,  608;  Bonesteel  v. 
Bonesteel,  30  Wis.,  511;  6  Wait's  Pr.,  155.  3.  The  order 
will  not  be  reversed  on  the  ground  that  the  unanswered  ques- 
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tions  were  immaterial.  (1)  The  objection  is  taken  here  for 
the  first  time,  and  is  not  assigned  for  error.  Cottrill  v.  Cra- 
meTy  46  Wis.,  488.  (2)  It  was  for  the  court,  and  not  for  the 
witness,  to  determine  the  materiality  of  the  questions.  (3)  In 
3  Blatchf.,  151,  there  was  no  evidence  before  the  court  that 
there  was  any  issue  whatever  in  the  case,  and  no  information 
as  to  the  nature  of  the  controversy  or  the  contents  of  the  plead- 
ings. Greenleaf  (vol.  1,  §  319)  merely  states  that  "if  it 
appears  that  the  testimony  of  the  witness  could  not  have  been 
material,  a  rule  for  an  attachment  will  not  be  granted;  *'  and 
this  is  the  extent  of  the  decision  in  Dices  v.  Lawson^  1 
Crompt.,  M.  &  R,  933.  There  is  no  ground  for  assuming  in 
this  case  that  the  evidence  sought  was  wholly  immaterial. 
Tl^e  questions  were  all  proper  ones,  either  because  the  answers 
might  have  been  directly  material,  or  because  they  were  a 
proper  introduction  or  inducement  to  material  questions. 
2  Evans's  Pothier,  296;  Johnston  v.' Hamhurger^  13  Wis., 
176.  It  is  no  objection  that  the  questions  and  the  subpoena 
duces  tecum  were  not  limited  to  a  single  report  made  by  Seed 
in  December,  1877.  In  a  civil  action  for  a  libel,  time  is  not 
an  essential  averment,  and  a  variance  in  that  respect  is  not 
fatal.  Townshend  on  Libel,  §  376;  Richardson  v.  Roberts^ 
23  Ga.,  215;  Wright  v.  Britton,  1  Morris  (Iowa),  286.  Other 
libels  than  those  set  out  in  the  complaint  are  also  admissible 
to  show  express  malice.  Townshend,  §  394.  4.  The  objection 
that  the  appellant  is  a  mere  clerk  and  not  the  owner  of  the 
books,  was  not  made  by  him,  and  he  cannot  be  heard  here  to 
insist  on  rights  not  strictly  personal  and  claimed  in  the  court 
below.  Starkie  on  Ev.  (Sharswood's  ed.),  110-11;  Chaplain 
V.  Briscoe,  5  Sm.  &  M.,  198.  Besides,  his  testimony  showed 
that  he  was  not  a  mere  clerk,  but  the  sole  representative  of 
the  agency  in  this  state.  The  court  was  the  judge  of  the 
reasonableness  of  his  excuse.  Bull  v.  Zoveland,  10  Pick.,  14. 
It  was  admitted  that  the  books  were  under  his  control  and  in  his 
possession;    and    in  such  case  he  must  ordinarily  produce 
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them  in  obedience  to  the  subpoena.  Amey  v.  Long^  9 
East,  473;  Corsen  v.  Duhois,  1  Holt's  K.  P.,  239.  When 
examined  and  declining  to  produce  the  papers,  he  may 
still  be  compelled  to  give  general  evidence  of  their 
contents.  Starkie,  112;  Earl'  of  Falmouth  v.  Moss^  11 
Price,  455;  Lynde  v.  Juddy  3  Day,  499;  Durkee  v.  ZelaTtd, 
4  Yt,  612.  The  only  exceptions  recognized  by  the  au- 
thorities are  inapplicable  here.  Starkie,  111;  1  Greenl.,  12th 
ed.,  §  558,  note  4.  6.  The  witness's  claim  of  privilege  at  the 
time  of  his  examination  seems  to  have  been  based  upon  the 
idea  that  the  reports  made  to  the  agency  were  conjidential. 
But  the  question  whether  a  particular  writing  is  privileged 
can  be  settled  only  by  its  production  in  court.  Wright  v. 
Woodgate^  2  Cromp.,  M.  &  R,  573.  It  might  show  malice  on 
its  face.  4  Wait's  A.  &  D.,  304-5.  6.  Three  weeks  after  his 
first  refusal,  the  witness  objected  that  compliance  with  the 
order  of  the  commissioner  would  tend  "  to  accuse  him  of  a 
crime  or  misdemeanor."  But  having  voluntarily  testified  to 
the  existence  of  the  agency,  his  own  connection  therewith,  the 
reports  and  communications  from  their  agents,  etc.,  it  was 
then  too  late  to  refuse  to  state  the  source  of  his  knowledge,  of 
what  the  reports  consisted,  and  from  whom  they  came.  A  wit- 
ness who  has  answered  in  part,  stating  facts  which  the  court 
can  see  may  tend  to  convict  him  of  crime,  cannot  then  refuse  to 
answer  as  to  other  facts  of  the  same  nature  which  may  equally 
tend  to  criminate.  The  State  v.  K.y  4  N.  H.,  562;  Amhei'st 
V.  Jlollisj  9  id.,  107;  State  v.  Foster ^  3  Post,  348;  Colmrn  v. 
Odell,  10  id.,  540;  Chamberlain  v,  Willson,  12  Vt.,  491; 
Low  V.  Mitchell^  18  Me.,  374;  Nmfolk  v.  Gaylord^  28  Conn., 
309;  Foster  v.  Pierce^  11  Gush,,  437, 439;  People  v.  Lohman^ 
2  Barb.,  216;  1  Greenl.  Ev.,  §  451, 451  a,  and  cases  there  cited. 
7.  It  is  for  the  court  to  determine  whether,  under  all  the  cir- 
cumstances of  the  case,  the  question  will  call  for  a  criminating 
answer,  and  whether  the  witness  shall  bo  required  to  answer. 
1  Greenl.  Ev.,  as  last  above  cited;    Stephen's  Dig.  of  the 
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Law  of  Ev.,  137;  1  Burr's  Trial,  245;  2  Q.  Greene  (Iowa), 
532;  2  Cow.  Tr.  (ed.  of  1844),  444.  And  under  all  the  cir- 
cumstances of  this  case  the  court  properly  determined  that  the 
questions  in  this  case,  and  the  records  called  for,  did  not  tend 
to  criminate  the  witness.  (1)  The  court  might  well  doubt  the 
good  faith  of  the  witness  in  making  the  objection  so  long 
after  his  refusal  on  a  different  ground,  and  then  only  on  the 
advice  of  counsel,  and  without  any  declaration  under  oatL 
(2)  If  a  production  of  the,records  should  ahow  that  the  agency 
had  received  a  report  such  as  is  alleged  in  the  complaint 
against  Reed,  this  would  not  prove  that  the  witness  had  given 
it  further  circulation.  (3)  Where  the  information  given  to  a 
commercial  agency  is  strictly  confidential,  and  the  information 
relating  to  one  subscriber  is  communicated  in  good  faith  to 
other  subscribers  only,  such  communication  is  regarded  as 
privileged,  and  is  protected  from  the  presumption  of  malice. 
Ormsiy  v.  Doxtglaas^  37  N.  Y.,  477,  480;  Flemming  v.  New- 
ton^ 1 H.  of  L.  Cas.,  363 ;  Comm.  v,  Stacy ^  3  Phil.  Leg.  Gaz.,  13 ; 
Toogood  V.  Spyring^  1 C,  M.  &  R.,  181.  And  the  court  cannot 
be  asked  to  presume  that  the  appellant,  in  a  criminal  prosecu- 
tion against  him  for  libel,  will  be  shown  to  have  acted  in  bad 
faith  and  with  express  malice;  especially  in  view  of  his  own 
clear  evidence  in  this  case  to  the  contrary.  Stowell  v.  Eldredj 
26  Wis.,  509;  Norris  v.  Denton^  2  Cal.,  378.  Besides,  after 
the  witness  had  claimed  privilege,  and  had  been  required  by 
the  court  to  answer,  his  answers,  being  compulsory,  could  not 
be  used  against  him  to  convict  him  of  a  criminal  charge. 
1  Greenl.  Ev.,  §  451;  liegina  v.  Garhett^  2  C.  &  K.,  474. 

Lyon,  J.  1.  The  first  question  to  be  determined  is.  Has  the 
circuit  court  for  Fond  du  Lac  county  jurisdiction  to  punish 
the  appellant  for  contempt,  because  of  his  refusal,  when  giving 
his  deposition,  to  answer  the  interrogatories  put  to  him,  and 
to  produce  the  correspondence  required  of  him?  Counsel  for 
the  appellant  assert  that  the  court  commissioner  taking  the 
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deposition  has  power,  under  section  4066,  R.  S.,  to  punish  him 
for  the  alleged  contempt,  and  they  maintain  that  the  jurisdic- 
tion to  do  so  is  exclusive. 

If  it  be  conceded  that  the  power  to  punish  for  the  contempt 
is  conferred  upon  the  commissioner,  we  are  by  no  means  satis- 
fied that  the  same  power  may  not  be  exercised  by  the  court  in 
which  the  action  wherein  the  deposition  was  taken  is  pending, 
provided  the  commissioner,  instead  of  punishing  for  the  con- 
tempt, reports  the  facts  to  the  court.  But  the  view  we  take 
of  the  statute  renders  a  determination  of  that  point  unnec-^ 
essary. 

Section  4066  reads  as  follows:  "If  any  person,  duly  sub- 
poenaed and  obliged  to  attend  as  a  witness  before  any  oflScer, 
arbitrators,  board,  committee,  or  other  person  authorized  to 
examine  witnesses  or  hear  testimony,  shall  without  any  rea- 
sonable excuse  fail  to  attend  or  to  testify,  as  lawfully  required, 
or  to  produce  a  book  or  paper  which  he  was  lawfully  directed 
to  bring  by  subpoena,  or  subscribe  his  deposition  when  cor- 
rectly reduced  to  writing,  upon  suflScient  proof  of  the  facts 
by  aflSdavit,  any  judge  of  a  court  of  record,  or  court  commis- 
sioner in  the  county,  may  issue  an  attachment  to  bring  such 
witness  before  him,  and  then,  unless  such  witness  shall  purge 
the  contempt  and  go  and  testify,  or  do  such  other  act  as 
required  by  law,  may  by  warrant  commit  him  to  the  common 
jail  of  the  county,  there  to  remain  in  close  confinement  until 
he  shall  so  testify,  or  do  such  act,  or  be  discharged  by  order  of 
snch  judge  or  commissioner,  or  according  lo  law." 

In  their  note  to  this  section  the  revisers  say  that  it  is  "  sec- 
tion 2,  ch.  125, 1860,  condensed."  Turning  to  the  act  of  1860, 
we  find  that  its  provisions  relate  exclusively  to  witnesses  and 
testimony  in  proceedings  before  municipal  boards  or  bodies, 
or  before  committees  appointed  by  them,  and  have  no  appli- 
cation whatever  to  witnesses  or  testimony  in  actions  or  pro- 
ceedings pending  in  the  courts. 

The  language  of   section  4066,   although   quite   general. 
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famishes  support  to  the  revisers'  note:  "If  a  person  duly 
subpoenaed  and  obliged  to  attend  as  a  witness  before  any 
officer y  arbitrator^  hoards  committee^  or  other  person  authorized 
to  examine  witnesses  or  hear  testimony,"  shall  fail  to  attend 
or  testify,  etc  No  judicial  tribunal  or  oflScer  is  here  named, 
and  the  section  contains  no  express  mention  of  testimony 
taken  to  be  used  in  a  judicial  proceeding  in  the  courts.  More- 
over, the  section  confers  jurisdiction  upon  a  judge  of  a  court 
of  record,  or  a  court  commissioner,  to  attach  the  witness,  only 
"  upon  suflScient  proof  of  the  facts  by  affidavit"  This  clearly 
contemplates  a  contempt  committed  in  a  proceeding  before 
some  tribunal  or  some  person  other  than  the  judge  or  commis- 
sioner before  whom  the  attachment  proceedings  are  instituted. 
Had  the  legislature  intended  the  section  to  include  contempts 
by  witnesses  summoned  to  give  depositions  in  judicial  pro- 
ceedings pending  in  our  own  courts,  in  view  of  the  fact  that 
-such  depositions  are  very  frequently  taken  before  court  com- 
missioners, it  is  fair  to  presume  that  the  power  to  attach  a 
contumacious  witness  would  have  been  expressly  given  to  the 
commissioner  taking  the  deposition.  It  must  be  remembered 
that  this  is  a  penal  statute,  and,  for  that  reason,  must  be 
strictly  construed.  Hence,  notwithstanding  some  general 
words  contained  in  it,  as  "officer,''  "other  person,"  "deposi- 
tion," and  the  like,  it  must  be  held  that  a  judge  or  commis- 
sioner is  not  therein  authorized  to  attach  and  punish  a  witness 
giving  a  deposition  before  him  for  refusing  to  answer  proper 
interrogatories,  if  the  deposition  is  being  taken  in  a  cause 
pending  in  a  court  of  record  of  this  state.  A  court  commis- 
sioner is,  howevef,  authorized  by  statute  (E.  S.,  sec.  2433)  to 
issue  process  of  attachment  to  compel  the  attendance  of  wit- 
nesses who  have  been  duly  subpoenaed,  in  all  cases  in  which 
he  is  authorized  to  take  the  depositions  of  euch  witnesses. 

It  should  here  be  said  that  wlien  the  case  of  Stuart  v.  Al- 
len, 45  Wis.,  158,  was  decided,  we  all  supposed  that  the  late 
revision  confers   the  power    upon    court   commissioners  to 
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punish  for  contempt  in  cases  like  this.  Hence  the  statement 
to  that  effect  at  the  close  of  the  opinion.  More  carefal  con- 
sideration has  satisfied  us  that  we  were  in  error.  We  are 
inclined  to  think  that  section  4109,  E.  S.,  operates  to  extend 
the  provisions  of  section  4066  to  proceedings  against  a  wit- 
ness summoned  to  give  his  deposition  in  a  canse  depending  in 
another  state  or  country,  who  refuses  to  answer  all  proper 
interrogatories.  The  law  which  compels  the  citizens  of  this 
state  to  give  testimony  in  such  cases  is  founded  in  comity; 
and  such  testimony  is,  so  to  speak,  extra-judiciaj  as  to  our 
courts.  A  witness  who  unlawfully  refuses  to  testify  in  a  for- 
eign cause,  although  he  violates  a  penal  law  and  is  liable  to 
punishment  therefor,  commits  no  contempt  of  any  court  of 
this  state.  But  inasmuch  as  the  effect  of  section  4109  is  not 
involved  ii^this  case,  although  we  have  thought  best  to  sug- 
gest a  construction  of  it,  we  do  not  definitely  determine  the 
proper  procedure  to  enforce  its  provisions. 

It  is  further  maintained  that,  the  alleged  offense  having 
been  committed  in  Milwaukee  county,  the  appellant  cannot 
lawfully  be  punished  therefor  in  Fond  du  Lac  county.  We 
think  the  position  untenable.  It  Is  provided  by  statute  that 
"every  court  of  record  shall  have  power  to  punish  by  fine  and 
imprisonment,  or  either,  any  neglect  or  violation  of  duty,  or 
any  misconduct,  by  which  the  rights  or  remedies  of  a  party  in 
an  action  or  proceeding  depending  in  such  court,  or  triable 
therein,  may  be  defeated,  impaired,  impeded  or  prejudiced,  in 
the  following  cases:  ....  6.  All  persons  summoned 
as  witnesses  or  garnishees,  for  refusing  or  neglecting  to  obey 
such  summons,  or  to  attend,  or  to  be  sworn,  or  to  answer  as 
such  witnesses  or  garnishees.''     E.  S.,  880,  sec.  3477. 

The  refusal  of  the  appellant  to  answer  the  interrogatories 
propounded  to  him,  and  to  produce  the  required  correspond- 
ence, may  have  impeded  or  prejudiced  the  relators  in  obtain- 
ing their  rights  and  enforcing  their  lawful  remedies  in  their 
action  pending  in  the  circuit  court  for  Fond  du  Lac  county 
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against  Reed.  If  the  interrogatories  were  proper,  or  if  the 
correspondence  should  have  been  produced,  such  a  refusal  was 
in  contempt,  not  of  the  authority  of  the  commissioner,  or  any 
tribunal  in  Milwaukee  county,  but  of  the  authority  of  the 
circuit  court  for  Fond  du  Lac  county.  The  commissioner  was 
acting  for  that  court,  was  engaged  in  the  discharge  of  its 
functions;  and  the  offense  of  the  appellant,  if  he  was  guilty 
of  an  offense,  consisted  in  contemning  its  authority  by  ob- 
structing a  regular  and  orderly  proceeding  in  an  action  pend- 
ing in  that  court.  We  think  that  county  lines  have  no 
significance  in  such  a  case,  but  that  the  court  wherein  the 
action  is  pending  may  lawfully  take  action  upon  the  report  of 
the  commissioner,  and  make  such  order  in  the  premises  as  will 
vindicate  the  authority  of  the  court  and  protect  the  rights  of 
suitors  therein,  no  matter  in  what  county  of  the  state  the 
offense  was  committed.  This  is  our  reading  of  tne  statutes 
on  the  subject;  and,  in  the  absence  of  statutory  provisions,  we 
cannot  doubt  the  court  would  have  the  same  power  under  well 
established  common-law  principles. 

2.  We  next  proceed  to  inquire  whether  the  order  from 
which  this  appeal  is  taken  is  authorized  by  law.  The  order 
does  not  purport  to  impose  punishment  for  a  criminal  con- 
tempt, but  it  gives  indemnity  to  the  relators  by  way  of  damag;e8 
for  injury  or  loss  produced  by  the  alleged  misconduct  of  the 
appellant.  Its  validity  depends  upon  sections  3490  and  3491 
of  the  late  revision,  which  are  the  same  as  sections  21  and  23, 
ch.  149,  R.  S.  1858.  Unless  the  order  can  be  sustained  under 
these  sections,  it  is  irregular.  For,  whatever  view  may  be 
taken  of  the  inherent  power  to  inflict  criminal  punishment 
for  contempts,  independently  of  the  statute,  it  will  not  be 
claimed  that  the  court  may,  without  the  authority  of  the 
statute,  award  indemnity  to  an  injured  party  in  a  summary 
proceeding  as  for  a  contempt. 

The  construction  and  scope  of  the  above  sections  were  de- 
termined by  this  court,  upon  much  deliberation,  in  Re  Ida 
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Louisa  Pierce^  44  Wis.,  411.  In  the  opinion  in  that  proceed- 
ing, it  is  said  of  those  sections:  "It  is  very  clear  that  the 
•loss  or  injury^  of  the  statute  is  a  pecuniary  loss,  or  injury  to 
rights  for  which  compensation  maybe  made  in  money;  a  loss 
or  injury  which  would  entitle  the  injured  party  to  maintain 
an  action  against  the  offender  to  recover  damages  for  his  mis- 
conduct. This  is  made  apparent  by  the  last  clause  of  section 
21,  which  renders  the  payment  of  the  indemnity  a  bar  to  such  an 
action."  The  court  adheres  to  the  construction  which  it  there 
gave  to  the  statutes  concerning  contempts;  and  while  it  freely 
concedes,  what  it  never  questioned  or  doubted,  that  the  power 
to  punish  for  contempt  was  not  conferred  in  the  first  instance 
by  statute,  but  inheres  in  the  court,  it  holds  that  whenever  a 
statute  prescribes  the  procedure  in  a  prosecution  for  contempt, 
or  limits  the  penalty,  the  statute  controls. 

The  question  arises,  therefore.  Can  the  relators  maintain  an 
action  against  the  appellant  to  recover  damages  resulting  from 
his  refusal  to  answer  the  interrogatories  put  to  him,  and  to 
produce  the  required  correspondence? 

Section  4063,  R.  S.,  gives,  or  at  least  recognizes,  a  right  of 
action  by  the  aggrieved  party  against  a  person  duly  subpoenaed 
as  a  witness  and  obliged  to  attend,  who  fails  to  do  so  without 
reasonable  excuse,  to  recover  the  damages  occasioned  by  such 
failure.  But  neither  the  statute  nor  any  adjudged  case  that 
has  come  to  our  notice,  recognizes  such  right  of  action  against 
a  witness  for  refusal  to  answer  proper  questions.  It  may  be, 
however,  that  in  special  cases  such  an  action  can  be  maintained 
on  common -law  principles.  But  it  seems  to  us  it  can  only  be 
maintained  (if  at  all)  for  some  special  damage  resulting  from 
the  unlawful  refusal  of  the  witness  to  testify.  For  example, 
such  refusal  might  compel  a  party  to  take  a  continuance  on 
terms.  The  continuance  costs  would  probably  be  the  measure 
of  damages.  If  such  an  action  can  be  maintained  in  any  case, 
we  think  the  recovery  will  be  limited  to  the  actual,  direct, 
tangible  damages;  and  that  the  mere  refusal  to  testify,  unac- 
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companied  by  snch  damages,  is  not  a  groand  of  action.  And 
we  think,  also,  that  no  recovery  can  be  had  in  sach  an  action, 
based  npon  the  possibility  or  probability  that,  had  the  witness 
testified  fnlly,  the  judgment  would  have  been  more  favorable 
to  the  aggrieved  party  than  it  was.  Such  damages  are  alto- 
gether too  uncertain  and  conjectural  to  furnish  a  ground  of 
action. 

In  this  proceeding  it  does  not  appear  that  the  relators  suf- 
fered any  special  pecuniary  loss  or  injury  by  reason  of  the 
alleged  misconduct  of  the  appellant.  The  order  gives  them 
indemnity  only  to  the  extent  of  their  expenses  in  prosecuting 
the  contempt  proceedings.  Had  the  proceeding  resulted  in 
punishment  for  a  criminal  contempt,  it  seems  certain  that  the 
relators  could  not  recover  such  expenses  in  an  action  against 
the  appellant. 

In  whatever  aspect  we  view  the  case,  we  are  unable  to  find 
in  it  any  feature  which  brings  it  within  the  statute  authorili- 
ing  the  court  in  such  proceedings  to  adjudge  indemnity  to  the 
aggrieved  party  instead  of  imposing  a  fine  upon  the  oflfender. 
We  must  hold,  therefore,  that  the  order  is  unauthorized  by 
law,  and  for  that  reason  it  must  be  reversed. 

3.  The  ground  upon  which  the  appellant  refused  to  answer 
was,  that  his  answers  might  tend  to  accuse  him  of  crime  and 
subject  him  to  a  penalty;  that  is  to  say,  they  might  tend  to 
show  that  he  had  been  guilty  of  publishing  or  circulating  a 
libelous  document,  which  is  a  misdemeanor.  The  rule  of  law 
on  this  subject  was  stated  by  Dixon,  C.  J.,  in  Kirschiier  v. 
TJie  State^  9  Wis.,  140,  as  follows:  "Although  the  witness  is 
the  judge  of  the  effect  of  his  answer,  and  is  not  bound  to  dis- 
close  any  facts  or  circumstances  to  show  how  the  answer  would 
affect  him,  as  that  would  defeat  the  rule  and  destroy  the  pro- 
tection afforded  by  tlie  law,  yet  the  court  is  to  determine, 
under  all  the  circumstances  of  the  case,  whether  such  is  the 
tendency  of  the  question  put  to  him,  and  whether  he  shall  be 
required  to  answer;  as  otherwise  it  would  be  in  the  power  of 
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every  witness  to  deprive  parties  of  the  benefit  of  his  testimony 
by  a  merely  colorable  pretense  that  his  answers  to  questions 
would  have  a  tendency  to  implicate  him  in  some  crime  or  mis- 
demeanor, or  would  expose  him  to  a  penalty  or  forfeiture, 
when  it  is  clear,  as  we  think  it  was  in  this  case,  that  the  ques- 
tions have  no  such  tendency." 

"We  do  not  think  it  proper  to  pass  definitely  upon  the  char- 
acter of  the  communication  which  is  char^i^  to  be  libelous,  or 
to  say  whether  or  how  far  it  is  privileged  as  respects  Mr.  Reed. 
These  are  questions  which  should  regularly  be  determined  in 
the  libel  suit.  For  the  purposes  of  this  appeal  we  are  inclined 
to  think  that  it  was  conditionally  privileged  in  the  hands  of 
the  appellant  or  his  principals,  and  that  they  might  lawfully 
make  known  its  contents  confidentially  to  their  subscribers 
seeking  information  of  the  financial  standing  of  the  relators, 
provided  they  did  so  in  good  faith  —  that  is,  without  malice 
and  in  the  belief  that  the  statements  therein  contained  were 
true. 

There  is  nothing  in  the  record  before  us  tending  to  show 
that  the  appellant  has  made  known  the  contents  of  this  com- 
munication to  any  person  other  than  the  subscribers  of  the 
agency;  and  the  fidelity  with  which  he  has  guarded  and  kept 
the  secrets  of  the  agency  in  this  proceeding  is  strong  evidence 
that  he  has  not.  In  order  to  hold  that  the  answers  of  the  ap- 
pellant (provided  he  answers  that  he  has  the  communication 
charged  to  have  been  made  by  Reed  to  the  agency,  and  pro- 
duces it)  will  or  may  tend  to  expose  him  to  a  criminal  charge, 
we  must  assume  that  he  has  made  an  improper  use  of  the  com- 
munication. We  do  not  perceive  how  we  can  so  assume  on 
this  record,  when  there  is  not  the  slightest  evidence  of  the 
fact,  and  when  all  reasonable  probabilities  are  against  it. 

It  is  not  deemed  necessary  to  enlarge  on  this  subject,  be- 
cause another  effort  to  obtain  the  required  testimony  may  dis- 
close an  entirely  different  state  of  facts. 

4w  It  is  deemed  advisable  to  state  briefly  what  we  regard 
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the  proper  practice  in  cases  of  this  kind,  and  the  statement 
will  disclose  another  irregularity  in  this  proceeding. 

When  the  officer  taking  the  deposition  of  a  witness  to  be 
used  in  an  action  pending  in  a  court  of  record  of  this  state, 
reports  to  the  court  in  which  such  action  is  pending,  that  the 
witness  has  refused  to  answer  certain  interrogatories  pro- 
pounded to  him,  the  court  should,  on  application  of  the  ag- 
grieved party,  grant  an  order  that  the  witness  show  cause  why 
he  should  not  be  required  to  answer  such  interrogatories.  On 
the  return  of  the  order,  if  the  witness  does  not  admit  his  re- 
fusal to  answer,  proper  interrogatories  in  that  behalf  should 
be  served  upon  him.  If  it  appear  by  his  admission,  or  by  his 
answer  to  the  interrogatories,  or  by  proof,  that  he  has  so  re- 
fused, the  court  will  decide  whether  he  ought  to  answer  the 
questions  which  he  has  refused  to  answer;  and  if  it  is  held  that 
he  ought,  the  court  will  make  an  order  requiring  him  to  go 
before  the  officer  and  make  answer  thereto;  and  in  such  case 
the  court  in  its  discretion  may  impose  upon  him  the  costs  of 
the  proceeding.  For  disobedience  to  such  order  the  court 
should,  on  proper  proceedings,  punish  the  witness  as  for  a 
criminal  contempt. 

The  practice  here  indicated  prevails  in  courts  of  equity,  and 
does  not  seem  to  contravene  the  provisions  of  any  statute. 
It  is  also  eminently  just  to  the  witness.  Bradshaw  v.  Brad- 
shaw,  1  Russ.  &  Mylne,  358;  2  Dan.  Ch.  PI.  &  Pr.,  891,  and 
cases  cited;  Stuart  v.  Allen^  45  Wis.,  158. 

Other  questions  were  argued  by  counsel,  but  we  do  not  find 
it  necessary  to  determine  them.  Those  already  determined 
are  decisive  of  this  appeal. 

By  the  Court,  —  Order  reversed. 
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BSAN  VS.   LOFTUS. 

January  12— February  3, 1880. 

Execution:     (1)  Officer  claiming   under,  must   show   valid   judgment. 

(3)  Form  of  execution:  when  it  runs  in  the  name  of  the  skate. 
Revebsal  op  Judgment.    (2)  When  error  will  not  reverse. 

1.  In  an  action  against  an  officer  who  has  seized  chattels  on  an  ezecation,  by 

one  who  claims  by  previous  purchase  from  the  execution  defendant,  the 
officer  must  show  the  execution  to  be  based  on  a  valid  judgment,  before 
he  can  dispute  the  validity  of  the  alleged  purchase  on  the  ground  that 
it  was  fraudulent  as  against  creditors. 

2.  Where  the  judgment  record  produced  by  such  officer  to  sustain  his  defense 

ehows  that  the  court  which  rendered  the  execution  judgment  had  never 
obtained  jurisdiction  of  the  defendant  therein,  a  judgment  against  the 
officer  must  be  affirmed  here,  although  rendered  on  a  different  and 
erroneous  ground,  and  although  the  bill  of  exceptions,  made  upon  the 
appeal  of  such  officer,  does  not  bring  up  for  review  the  exception  taken 
to  the  admission  of  such  evidence. 

3.  The  execution,  after  the  venue,  began:    "  To  the  sheriff  or  any  constable 

of  said  county,  greeting:  **  but  in  the  body  thereof  the  command  to  levy 
was  given  "in  tiie  name  of  the  state  of  Wisconsin.''  Held,  sufficient 
in  form. 

APPEAL  from  the  Circuit  Court  for  Crawford  County. 

Keplevin.  Answer,  that  the  defendant  took  the  goods  as 
constable,  under  an  execution  in  favor  of  one  C.  L.  IngersoU 
against  the  property  of  one  Harry  M.  Bean;  that  the  goods 
belonged  in  fact  to  said  execution  defendant;  and  that  the  pre- 
tended bill  of  sale  from  him  to  the  plaintiff,  John  Bean^  was 
fraudulent  and  void  as  to  creditors. 

The  evidence  introduced  by  defendant  is  suflBiciently  stated 
in  the  opinion.  The  plaintiff  had  a  verdict  and  judgment; 
and  defendant  appealed. 

For  the  appellant,  there  was  a  brief  by  21.  M.  <&  D.  Web- 
ster and  J.  T.  &  Geo.  MillSj  and  oral  argument  bv  J.  T. 
Mills. 

For  the  respondent,  there  was  a  brief  by  Thoinas  <&  Fuller^ 
and  oral  argument  by  Mr.  Thomas. 
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Cole,  J.  The  underlying  principle  which  controls  this 
case,  is  clearly  stated  by  Dixon,  C.  J.,  in  Bogert  v.  Pheljps^  14 
Wis.,  89-92,  in  nearly  this  language:  "  In  case  of  an  action 
against  the  officer  by  the  party  against  whom  process  is  issued, 
the  process  itself,  being  valid  on  its  face,  constitutes  a  com- 
plete justification.  But  in  case  of  suit  by  another  person, 
claiming  title  to  the  property  seized  under  the  party  against 
whom  process  issued,  which  title  is  contested  on  the  ground  of 
fraud,  the  officer  must,  in  addition  to  showing  that  he  acted 
under  such  process,  show  also  that  he  acted  for  or  on  behalf 
of  a  creditor.  Where  he  acts  under  process  of  execution,  this 
is  done  by  producing  the  judgment  on  which  it  is  issued.  If 
it  be  mesne  process,  then  the  debt  must  be  proven  by  other 
competent  evidence.  This  proof,  however,  is  required  not  be- 
cause it  affects  the  process,  or  is  in  that  respect  necessary  to 
protect  the  officer,  but  because  it  affects  the  title  to  the  prop- 
erty in  question.  No  one  but  a  creditor  can  question  the  title 
of  the  fraudulent  vendee;  and  hence  the  officer  must  show  that 
the  relation  of  debtor  and  creditor  exists  between  the  party 
against  whom  the  attachment  or  execution  ran  and  the  person 
in  whose  behalf  it  was  issued.  It  is  a  necessary  link  in  the 
chain  of  evidence  by  which  the  fraud  is  to  be  established." 

Now,  applying  these  remarks  to  the  present  case,  it  will  be 
seen  that  it  was  essential  for  the  defendant  to  show  that  he 
stood  in  the  place  of  or  represented  a  creditor  of  the  fraudu- 
lent vendor;  in  other  words,  it  was  incumbent  on  him  to  prove 
a  valid  judgment  upon  which  his  execution  issued,  in  order  to 
establish  his  defense.  This  was  a  necessary  part  of  his  case. 
In  his  answer,  he  states  that  he  levied  upon  the  property  in 
controversy  by  virtue  of  an  execution  in  favor  of  C.  L.  Inger- 
soU,  and  against  one  Harry  M.  Bean,  who,  he  claimed,  was  the 
real  owner  of  the  property.  If  he  had  shown  a  valid  judgment 
in  that  action,  then  it  is  obvious  he  would  have  been  in  a  posi- 
tion —  representing  as  he  would  a  creditor  —  to  attack  the  sale 
from  Harry  M.  Bean  to  the  plaintiff  as  fraudulent  and  void. 
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But,  until  he  established  the  fact  that  he  represented  a  creditor 
of  Harry  M.  Bean,  he  could  not  question  the  title  of  the  fraudu- 
lent vendee.  The  defendant  did  attempt  to  prove  a  valid 
judgment  rendered  by  Justice  McDill  in  favor  of  Ingersoll, 
and  against  H.  M.  Bean.  He  offered  in  evidence,  as  a  part  of 
his  case,  certified  copies  of  the  original  summons,  return  of 
service,  and  the  docket  entries  of  the  justice  in  the  cause.  This 
evidence  clearly  disproved  the  existence  of  a  valid  judgment. 
It  showed  that  the  justice  never  acquired  jurisdiction  of  the 
person  of  the  defendant  in  that  action;  and  for  that  reason  the 
judgment  was  void.  It  was  not  claimed  by  the  able  and  in-' 
genious  counsel  who  argued  the  cause  here  for  the  defendant, 
that  there  was  any  legal  service  of  summons  on  Bean  in  the 
Ingersoll  suit.  Indeed,  the  return  of  the  officer  plainly  shows 
there  was  none.  But  the  counsel  says  that  the  plaintiff  cannot 
avail  himself  of  that  objection  on  this  appeal,  because  he  has 
not  himself  made  out  a  bill  of  exceptions.  But  it  seems  to  us 
that  the  plaintiff  may  insist  here  that  the  defendant,  on  the 
trial  below,  proved  himself  out  of  court  by  showing  that  the 
execution  under  which  he  justified  the  taking  of  the  property 
afforded  no  protection,  since  it  affirmatively  appeared  that  the 
judgment  on  which  it  was  issued  was  void. 

It  is  true  that  H.  M.  Bean,  who  was  a  witness  for  the  plaint- 
iff on  the  trial,  testified,  on  cross  examination,  that  he  confessed 
the  Ingersoll  judgment.  But  it  would  be  an  unwarranted  in- 
ference, in  the  face  of  the  docket  entries,  to  conclude  that  the 
witness  meant  by  this  that  he  appeared  before  the  justice  and 
confessed  judgment  when  it  was  rendered;  for  among  the 
docket  entries  of  the  justice  is  this:  "Oct  7th,  1876,  1  p.  m. 
Cause  called;  plaintiff  answers;  no  answer  by  defendant." 
This  entry  would  certainly  be  untrue  if  the  defendant  actually 
appeared  before  the  justice  and  confessed  judgment.  What 
the  witness  probably  intended  to  say,  was,  that  he  did  not  con- 
test, or  that  he  admitted,  the  justice  of  the  Ingersoll  judgment; 
not  that  he  appeared  in  court  and  confessed  it. 
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The  case  of  Grace  v.  MUchdl  et  al.^  81  Wis.,  533,  was  much 
relied  oa  by  counsel  for  the  defendant,  in  support  of  the  prop- 
osition that  process  fair  on  its  face  is  a  protection  to  the 
officer,  even  when  it  is  issued  by  a  court  or  officer  of  restricted 
or  limited  jurisdiction.  In  certain  cases  such  process  doubt- 
less will  aflford  complete  protection  to  the  officer.  Tliis  is  the 
doctrine  of  the  early  case  of  Sprague  v.  Birchard^  1  Wis.,  458. 
In  Grace  v.  Mitchell  the  action  was  by  the  garnishee  against 
the  officer  and  judgment  creditor.  There  the  officer  doubtless 
would  have  been  protected  by  his  execution,  which  was  valid 
on  its  face,  had  he  not  received  notice  aliunde  that  the  judg- 
ment upon  which  it  was  issued  was  void  for  want  of  jurisdic- 
tion. But  that  case  is  quite  dissimilar  to  this,  where  it  was 
necessary  for  the  defendant,  under  his  answer,  to  show  that  the 
relation  of  debtor  and  creditor  existed  between  H.  M.  Bean 
and  C.  L.  IngersoU  in  order  to  be  in  a  position  to  avoid  the 
sale  from  Bean  to  the  plain  tiflf.  And,  as  we  have  said,  he 
attempted  to  show  this  relation  by  proof  of  a  judgment  between 
these  parties,  which  he  himself  impeached.  There  was  no  such 
question  in  the  Grace  case. 

The  court  below  excluded  the  execution  under  which  the 
defendant  justified,  because  it  did  not  run  in  the  name  of  the 
state  of  Wisconsin.  We  do  not  think  that  objection  to  the 
writ  well  taken.  Inasmuch  as  it  appeared  that  the  execution 
issued  upon  a  void  judgment,  there  was  no  error  in  excluding 
it,  under  the  circumstances.  Had  the  defendant  shown  a  valid 
judgment,  it  should  then  have  been  admitted. 

By  the  Cowrt. — The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Schaltz  vs.  The  Chicago,  Milwaukee  &  St.  Paul  R'y  Co. 
ScHULTz  vs.  The  Chicago,  Milwaukee  &  St.  Paul  Railway 

COMPANT. 
January  12 — February  3, 1880. 

Railroads.    (1)  When  company  liable  for  injury  to  employee  from  negli' 

gence. 
Special  Verdict.    (2)  Waiver  of  objection. 
ExcEssiYE  DA.ih£AGES.    (3)  Defendant* 8  right  to  new  trial  in  case  of  excessive 

damages.    (4)  Damages  awarded  in  this  case  held  not  excessive. 

1.  Prior  to  ch.  173  of  1875  plaintiff  was  iiyured  by  a  defective  pile-driver 

while  in  the  employ  of  the  defendant  company  as  one  of  a  crew  engaged '  48  875 : 
in  working  such  machine  under  L.,  defendant's  foreman  in  charge  of  54ttil08n 
the  driver,  who  had  full  authority  to  have  it  repaired  when  put  of  repair, 
and  to  hire  and  discharge  the  crew,  and  who  knew  that  the  machine 
was  in  a  dangerous  condition,  in  time  to  have  it  repaired  before  the 
ugujy.  Heldf  that  the  foreman's  negligence  was  the  negligence  of  the 
defendant,  and  rendered  it  liable  for  the  injury.  Brabbits  v.  Railway 
Co.,  38  Wis.,  289. 

2.  Where  defendant  demanded  generally,  in  due  time,  a  special  verdict 

(under  R.  S.,  sec.  2858),  and  the  court  thereupon  submitted  to  the  jury, 
for  a  special  verdict,  one  only  of  several  questions  of  fact  involved  in  the 
issue  and  upon  which  there  was  conflicting  evidence,  and  submitted  the 
other  questions  for  a  general  verdict  upon  proper  instructions,  and  de- 
fendant, excepting  to  the  particular  question  so  specially  submitted,  and 
to  the  general  instructions,  did  not  specifically  object  to  the  failure  of  the 
court  to  submit  other  questions  for  special  answers:  Heldf  that  the 
objection  was  waited. 

3.  In  case  of  a  verdict  for  excessive  damages,  where  the  jury  appear  not  to  have 

been  influenced  by  prejudice,  passion  or  bias,  a  new  trial  may  be  granted, 
unless  plaintiff  remit  the  excess;  but  the  court  should  not  require  plaintiff 
to  remit  a  portion  of  the  damages,  and  at  the  same  time  deprive  de- 
fendant of  the  benefit  of  the  reduction  unless  he  shall  submit  to  onerous 
terms;  as  by  directing  judgment  to  be  entered  for  plaintiff  for  the  whole 
amount  of  the  verdict  upon  his  filing  a  stipulation  that  if  defendant 
shall,  witiiin  sixty  days,  pay  him  a  certain  smaller  sum,  with  the  costs, 
he  will  enter  a  full  satisfaction  of  the  judgment. 

4.  In  view  of  the  plaintiff's  age  and  business  at  the  time  of  the  ipjury  here 

in  question,  his  previous  ability  to  earn  money  by  his  labor,  the  perma- 
nent disablement  of  his  right  hand  by  the  accident,  and  the  pain  and 
suffering  endured,  this  court  does  not  find  in  a  verdict  for  $4,500  such 
evidence  of  passion  or  prejudice  in  the  juiy  as  would  warrant  a  reversal 
far  excessive  damages. 
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This  case  was  here  on  a  former  appeal,  and  the  statement 
of  it,  which  will  be  found  in  40  Wis.,  589,  will  not  be  repeated 
here.  On  that  appeal  a  judgment  for  the  plaintiff  was  re- 
versed because  the  question  whether  lie  was  in  the  service  of 
the  defendant  company  when  injured,  or  of  John  Lawler,  was 
not  submitted  to  the  jury. 

On  the  retrial  of  the  action,  the  testimony  was  very  similar 
to  that  introduced  on  the  first  trial,  with  the  exception  that 
plaintiff  testified  that  ho  made  no  contract  with  Mr.  Lawler; 
that  he  considered  himself  in  the  service  of  the  company,  and 
should  have  looked  to  the  company  for  his  wages,  had  not 
Lawler  paid  him;  and  that,  although  his  name  was  on  Law- 
ler's  pay-roll,  he  received  nothing  from  him  for  his  work  on 
the  bridge,  until  after  he  was  injured.  Lawler  testified  that 
he  made  no  contract  with  the  men  operating  the  pile-driver, 
but  with  the  company  only,  and  that  he  paid  the  men  directly 
instead  of  paying  the  company  for  their  services,  because  by 
so  doing  they  received  their  wages  a  month  earlier.  Mr.  Ben- 
nett, the  head  carpenter  of  the  company,  who  had  control  of 
Mr.  Loomis,  the  foreman,  testified  that  the  crew  of  the  pile- 
driver  were  not  discharged,  but  were  only  turned  over  to  Mr. 
Lawler  to  do  some  work. 

It  also  appeared  that  the  men  employed  on  the  pile-driver, 
including  the  plaintiff,  were  hired  by  Loomis,  the  foreman  in 
charge  of  it,  and  that  he  had  power  to  discharge  them.  The 
evidence  tends  to  prove  that  Loomis  knew  that  the  pile-driver 
was  out  of  repair  and  in  a  dangerous  condition,  in  time  to 
have  had  it  repaired  before  plaintiff  was  injured. 

At  the  close  of  the  testimony,  counsel  for  defendant  re- 
quested the  court  "  to  direct  the  jury  to  find  a  special  verdict 
in  this  case."  "Whereupon  the  court  submitted  to  the  jury 
the  question:  "Was  the  plaintiff  in  the  employ  of  the  de- 
fendant at  the  time  of  the  injury?"  •  The  court  also  charged 
the  jury,  among  other  things,  as  follows:    '^  You  will  answer 
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this  question  by  writing  nnder  it  Yes,  or  No.  If  you  write 
and  find  No,  you  will  say:  We,  the  jury,  find  for  the  defend- 
ant. If  you  write  Yes,  you  will  then  inquire  whether  the 
defendant  was  in  fault;  if  you  find  that  defendant  was  not  in 
fault,  you  will  find  for  the  defendant.  If  you  find  that  the 
plaintiff  was  negligent  and  in  fault,  you  will  find  for  the  de- 
fendant. If  you  find  that  the  defendant  was  in  fault  because 
of  not  using  oixllnary  care  and  diligence  in  keeping  in  repair 
its  machinery,  and  the  plaintiff  was  not  in  fault,  you  will  find 
for  the  plaintiff  such  damages  as  you  think,  from  the  proof, 
that  he  has  sustained:  provided  you  answer  that  you  think 
plaintiff  was  in  the  employment  of  the  defendant  If  the 
plaintiff  was  in  the  employment  of  John  Lawler,  the  defend- 
ant is  not  liable  for  the  injury  complained  of  by  plaintiff." 
Defendant's  counsel  excepted  to  the  special  question  pro- 
pounded to  the  jury,  and,  generally,  to  that  portion  of  the 
charge  above  quoted,  save  the  last  sentence  thereof.  The 
jury  returned  an  aflSrmative  answer  to  the  special  question, 
and  a  general  verdict  for  the  plaintiff,  assessing  his  damages 
at  $4,500. 

A  motion  for  a  new  trial  was  made  on  behalf  of  the  defend- 
ant, and  the  record  discloses  the  following  proceedings  upon 
the  miotion : 

"  The  said  court  did  orally  state  that  it  would  overrule  the 
said  motion  to  set  aside  the  said  verdict  and  for  a  new  trial, 
and  did  further  determine  that  the  amount  of  the  verdict  of 
the  jury  herein  was  excessive;  and  the  said  court  would  sign 
judgment  herein  upon  the  following  conditions  only,  to  wit: 
That  the  plaintiff,  in  ten  days  from  the  time  of  signing  judg- 
ment herein,  file,  in  the  office  of  the  clerk  of  this  court,  a 
stipulation  to  the  effect  that,  in  case  the  defendant  shall  within 
sixty  days  from  the  time  of  signing  said  judgment  pay  to  the 
plaintiff  the  sum  of  $3,000,  together  with  the  costs  of  this 
action,  said  plaintiff  would  satisfy  said  judgment  in  full.'* 

The  required  stipulation  was  filed,  and  judgment  was  there- 
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upon  entered  for  the  plaintiff  for  the  full  amount  of  the 
damages  assessed  by  the  jury,  and  for  costs.  The  defendant 
failed  to  comply  with  the  conditions  of  such  oral  order  and 
the  stipulation  filed  pursuant  thereto,  and  appealed  from  the 
judgment 

For  the  appellant,  there  was  a  brief  by  Melhert  B.  Cary^  of 
counsel,  and  oral  argument  by  Mr,  Cory  and  0.  B.  Thomas. 

For  the  respondent,  there  was>a  brief  by  HazeUon  <&  Provisj 
and  oral  argument  by  Mr.  Frovis  and  J.  T.  Mills. 

Lyon,  J.  "We  think  there  is  sufficient  evidence  in  the  case 
to  support  findings  by  the  jury  that  the  plaint iflE  was  in  the 
service  of  the  defendant  company  when  injured;  that  the  pile- 
driver  was  in  a  dangerous  condition  at  that  time,  and  had  been 
so  to  the  knowledge  of  Loomis,  the  foreman,  long  enough  for 
him  to  have  had  it  repaired  before  tlie  accident;  and  that  the 
plaintiff  was  not  guilty  of  any  negligence  contributing  to 
cause  the  injury. 

The  evidence  upon  all  of  these  propositions  is  conflicting, 
and  it  was  peculiarly  the  province  of  the  jury  to  determine,  as 
to  each,  which  way  it  preponderated.  In  returning  a  general 
verdict  for  the  plaintiff,  the  jury  necessarily  found  such  prop- 
ositions proved.  Because  there  is  evidence  to  support  them, 
so  far  as  the  judgment  rests  upon  them  we  cannot  disturb  it 
for  defect  of  proof. 

This  brings  us  to  consider  the  various  rulings  and  proceed- 
ings upon  which  error  is  assigned: 

1.  A  special  verdict  was  demanded  at  the  proper  time  on 
behalf  of  the  defendant  Eegularly,  it  thereupon  became 
the  duty  of  the  court  to  submit  to  the  jury  questions  of  fact 
in  writing,  covering  all  of  the  material  issues  in  the  case  upon 
which  there  was  any  conflict  of  evidence.  R.  S.,  760,  sec. 
2858;  Hutchinson  v.  Railway  Co.^  41  Wis.,  541.  The  court 
thus  submitted  a  single  question,  to  wit,  whether  the  plaintiff, 
when  injured,  was  in  the  service  of  defendant,  and  failed  to 
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submit  specially  other  material  controverted  questions  of  fact 
in  issue  in  the  case. 

Counsel  for  defendant  objected  generally  to  the  question 
submitted,  and  to  a  portion  of  the  charge  of  the  court.  But 
no  specific  objection  was  made  or  exception  taken  to  the  fail- 
ure of  the  court  to  submit  questions  covering  all  of  the  isanes. 
The  court  attempted  to  comply  with  the  statute.  The  objec- 
tion only  informed  the  court  that  counsel  thought  the  ques- 
tion submitted  an  improper  one.  No  suggestion  was  made 
that  comisel  thought  or  desired  that  other  questions  should 
be  submitted.  All  other  issues  were  in  fact  submitted  to  the 
jury  in  the  general  charge,  and  we  are  unable  to  discover  any 
erroneous  statement  of  the  law  therein. 

It  seems  to  us  that  under  such  circumstances  it  was  the 
duty  of  counsel  then  and  there  to  make  the  specific  objection 
that  the  question  submitted  was  not  the  only  one  in  issue, 
and  that  they  desired  a  special  submission  of  other  issues. 
Failing  to  do  so,  but  standing  by  during  the  whole  proceeding 
without  objection  or  exception  reaching  to  the  irregularity, 
we  think,  and  so  hold,  that  they  waived  the  irregularity,  and 
cannot  afterwards  be  heard  to  complain  of  it.  Any  other 
rule  would  or  might  render  the  statute  giving  the  right  to  a 
special  verdict  an  instrument  of  wrong  and  injustice. 

3.  The  plaintiff  received  the  injuries  of  which  he  complains, 
before  the  enactment  of  chapter  173,  Laws  of  1875;  hence, 
the  question  whether  such  a  case  is  within  the  provisions  of 
that  act,  is  not  involved.  The  right  to  maintain  the  action 
depends  entirely  upon  common4aw  principles. 

The  principles  which  underlie  this  action  are  thus  stated  in 
Brdlhits  V.  Railway  Co,^  38  Wis.,  289:  "  It  is  now  too  well 
settled  to  admit  of  controversy,  that  a  master  is  not  liable  to 
his  servant  for  injuries  caused  by  the  negligence  of  a  fellow 
servant  in  the  same  general  employment  or  business.  It  is 
just  as  well  settled  that,  under  certain  circumstances,  the  whole 
power  and  authority  of  the  master  is  vested  in  an  employee 
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or  servant,  in  which  case  the  negligence  of  such  employee  is 
the  negligence  of  the  master.  This  occurs  most  frequently 
when  the  master  is  a  corporation  aggregate,  and  can  only  per- 
form its  functions  by  agents  or  servants. 

It  is  a  verity  in  this  case,  made  so  by  the  special  finding  of 
thajury,  that  the  plaintiff,  when  injured,  was  in  the  service  of 
the  defendant  company.  The  evidence  which  established  this 
fact,  applies  equally  to  Loomis,  the  foreman.  The  evidence 
is  undisputed  that  Loomis  was  authorized  by  the  company  to 
employ  men  to  work  on  the  pile-driver,  and  to  discharge 
them.  It  was  also  his  duty  to  have  the  pile-driver  repaired 
when  any  portion  of  it  was  out  of  repair  or  unsafe.  This 
power  and  duty  manifestly  existed  while  he  and  the  plaintiff 
were  doing  Lawler's  work.  Lawler  testified,  in  substance,  that 
had  either  proved  unsatisfactory  he  would  have  reported  them 
to  the  company  to  be  taken  away;  and  Loomis  testified  that, 
when  doing  Lawler's  work,  he  was  left  on  the  machine  as 
foreman;  and  that,  although  he  received  his  instructions  from 
Lawler,  he  had  the  management  of  it  without  interference 
from  any  one. 

The  above  facts  are  mentioned  for  the  purpose  of  pointing 
out  the  distinction  between  this  case  and  the  case  of  Rourke 
V.  The  White  Moss  Colliery  Co.,  1  L.  R,  C.  P.  Div.,  556,  to 
which  attention  was  called  in  the  opinion  on  the  former 
appeal. 

The  facts  in  that  case  are  thus  stated  by  the  Lord  Chief 
Justice  Coleridge:  "  The  defendants  are  the  proprietors  of  a 
coal  mine,  and  had  been  sinking  a  shaft  themselves;  but  ulti- 
mately they  entered  into  a  contract  with  one  Whittle  to  con- 
tinue the  work.  The  plaintiff,  who  up  to  that  time  had  been 
employed  by  the  defendants,  then  became  the  servant  of 
Whittle,  and  was  paid  wages  by  him.  The  injury  sustained 
by  the  plaintiff  arose  from  the  negligence  of  one  Lawrence,  an 
engineer  appointed  by  the  defendants  to  work  a  steam  engine, 
which,  under  the  contract  with  Whittle,  was  provided  by  the 
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defendants  to  facilitate  the  work.  Lawrence,  though  em- 
ployed and  paid  by  the  defendants,  was  with  the  engine  placed 
under  the  sole  orders  and  control  of  Whittle."  The  negli- 
gence which  cause  the  injury  was  that  Lawrence  fell  asleep  at 
his  post. 

The  only  question  in  the  case  was,  whether  Lawrence  was 
the  servant  of  Whittle;  and  it  was  held  that  in  the  matter  of 
operating  the  engine  he  was;  and  hence,  being  a  fellow  servant 
with  the  plaintiff,  there  could  be  no  recovery  for  the  injury 
caused  by  his  negligence.  It  is  not  claimed  that  the  engine 
was  in  an  unsafe  condition. 

In  the  present  case,  had  Loomis  and  the  plaintiff  both  been 
the  servants  of  Lawler,  had  the  pile-driver  been  in  proper 
condition,  and  had  the  plaintiff  been  injured  by  the  negli-' 
gence  of  Loomis  in  operating  it,  we  should  hare  a  case  more 
nearly  like  Bourke  v.  The  Colliery  Co,  It  seems  to  us  that 
this  case  in  its  essential  particulars  is  like  the  case  of  BrdbhitB 
V.  The  Railway  Co.y  auproy  and  should  be  ruled  by  it.  It  was 
a  duty  which  the  defendant  owed  the  plaintiff,  to  keep  the 
pile-driver  in  proper  repair.  The  defendant  entrusted  that 
duty  to  Loomis.  By  the  rule  established  in  that  case,  the 
negligence  of  Loomis  in  that  behalf  was  the  negligence  of  the 
defendant,  for  the  consequences  of  which  it  is  liable  to  respond 
in  damages. 

3.  The  learned  circuit  judge  denied  the  motion  for  a  new 
trial,  but  stated  that  he  thought  the  damages  assessed  by  the 
jury  excessive;  and  he  declined  to  sign  judgment  for  the  sum 
so  assessed  until  the  plaintiff  stipulated  to  discharge  the 
judgment  if  the  defendant  should,  within  sixty  days  after  the 
judgment  should  be  signed,  pay  thereon  the  sum  of  $3,000, 
together  with  the  costs. 

If  the  trial  court  is  of  the  opinion  that  the  jury  in  a  cause 
have  assessed  the  damages  at  too  large  a  sum,  and  yet  thinks 
they  have  not  been  influenced  by  prejudice,  passion  or  bias, 
a  new  trial  may  be  granted,  unless  the  plaintiff  will  remit  a 
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specified  portion  of  the  damages  so  a-ssessed,  and  denied  if  he 
does  remit  the  same,  fiat  if  the  court  thinks  that  the  exces- 
sive award  of  damages  was  the  result  of  such  improper  in- 
fluences, and  not  merely  an  error  of  fair,  impartial  judgment, 
the  verdict  should  be  set  aside  absolutely,  and  a  new  trial 
granted.  Manifestly,  in  such  a  case,  the  vicious  influences 
which  prompted  an  excessive  award  poisons  the  whole  verdict, 
and  can  only  be  counteracted  by  setting  the  verdict  aside  and 
sending  the  case  to  an  impartial  jury  for  trial. 

But  we  are  aware  of  no  law  or  rule  of  practice  which  au- 
thorizes the  court  to  impose  the  terms  here  imposed  as  a  con- 
dition precedent  to  signing  judgment  The  court  may  grant 
or  refuse  a  new  trial,  or,  in  a  proper  case,  may  grant  a  new 
trial  nisi;  but  should  do  one  thing  or  the  other.  It  should 
not,  as  was  done  in  this  case,  require  the  prevailing  party  to 
remit  a  portion  of  the  damage  awarded,  and  then  deprive  the 
other  party  of  the  benefit  of  the  reduction  unless  he  submits  to 
onerous  terms.  Had  this  defendant  paid  the  $3,000  and  costs, 
and  taken  a  discharge  of  the  judgment,  probably  it  would 
thereby  have  lost  the  right  to  have  the  case  reviewed  by  this 
court  on  appeal. 

It  was  argued  that  because  the  circuit  court  thought  the 
damages  awarded  by  the  jury  were  excessive,  this  court  must 
so  regard  them.  There  might  be  more  force  in  the  argument 
if  the  record  disclosed  whether  the  court  below  thought  the 
assessment  was  the  result  of  passion  or  prejudice,  or  merely 
an  error  of  fair  and  impartial  judgment  The  fact  that  judg- 
ment was  rendered  for  the  w^ole  sum  awarded  tends  to  show 
that  the  court  took  the  latter  view,  becanse,  had  it  discovered 
evidences  of  vicious  influences  in  the  verdict,  undoubtedly  it 
would  have  set  it  aside  at  once.  All  the  reasonable  probabil- 
ities are  that  the  court  was  of  the  opinion  that  the  jury  were 
moved  by  no  wrong  influences,  but  that  they  dispensed  dam- 
ages too  liberally. 

But,  however  that  may  be,  we  are  dear  that  this  court  must 
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consider  the  question  whether  the  damages  are  excessive  as  an 
original  question,  uncontrolled  by  the  opinion  of  the  learned 
circuit  judge. 

The  fact  that  larger  damages  are  awarded  than  the  court 
would  give,  were  it  to  assess  them,  is  not  of  itself  sufficient  to 
justify  a  reversal  of  the  judgment  Before  the  court  can  in- 
terfere, it  must  find  in  the  verdict  evidence  of  partiality, 
passion  or  improper  bias  or  prejudice  on  the  part  of  the  jury. 
Karasich  v.  Hasbrouck^  28  Wis.,  569,  and  cases  cited. 

The  plaintiff  is  a  laborer,  and  when  injured  was  thirty  years 
of  age  and  was  earning  two  dollars  per  day.  The  injury  has 
resulted  in  materially  and  permanently  impairing  the  use  of 
his  right  hand  and  his  ability  to  earn  a  livelihood.  In  such 
cases  the  courts  will  very  seldom  disturb  the  award  of  dam- 
ages—  perhaps  never  unless  it  is  manifest  that  the  award  is 
grossly  excessive.  Duffy  v.  EaUway  Co.^  34  Wis.,  188,  and 
cases  cited.  The  subject  is  quite  fully  considered  in  the  latter 
case,  and  it  is  unnecessary  to  repeat  the  discussion  here. 

Considerins^  the  age  and  business  of  the  plaintiff,  his  pre- 
vious ability  to  earn  money  by  his  labor,  the  serious  nature  of 
the  injury  —  the  permanent  disablement  of  his  right  hand, — 
and  the  pain  and  suffering  he  endured,  we  are  constrained  to 
say,  as  was  said  in  Karasich  v.  Hasbroudkj  supray  that  "  al- 
though it  must  be  conceded  that  the  jury  dispensed  damages 
with  a  liberal  hand,  yet  we  fail  to  find  in  their  verdict  such 
evidences  of  partiality,  passion  or  improper  bias  or  prejudice, 
as  will  authorize  us  to  interfere  and  set  the  verdict  aside  as 
excessive.^    p.  677. 

The  foregoing  observations  seem  to  cover  the  whole  case, 
and  lead  to  an  affirmance  of  the  judgment 

£y  t/ie  Court.  —  Judgment  affumed. 
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Costs  in  Supreme  Court. 

Where  no  direction  is  given  to  the  derk  of  this  court  tchen  a  ease  is  decided, 
in  respect  to  the  taxation  for  printing  cases  and  briefs,  he  will  tax  for 
such  disbursements  aooording  to  the  rales  on  the  sulgect  of  taxation, 
without  undertaking  to  determine  whether  the  cases  and  briefe  conform 
to  the  rules  of  this  court  in  respect  to  such  papers;  and  a  taxation  so 
made  in  this  case,  is  affirmed. 

APPEAL  from  the  Circuit  Court  for  Dodge  County. 

The  judgment  of  the  circuit  court  in  this  cause  was  reversed 
at  the  January  term,  1879,  of  this  court,  and  the  cause  re- 
manded for  further  proceedings.  46  Wis.,  644.  Afterwards 
the  respondents  appealed  from  the  taxation  of  costs  in  this 
court. 

£li  Hooker^  for  respondents. 

S.  U.  Pinney^  for  appellant 

Cole,  J.  This  is  an  appeal  from  the  taxation  of  costs  by 
the  clerk.  It  was  objected  on  the  taxation  by  the  clerk,  that 
the  appellant  should  not  be  allowed  costs  for  printing  the 
entire  case  and  briefs,  because  they  were  unnecessarily  volu- 
minous. It  is  said  that  the  case  and  brief  might  have  been 
condensed  into  comparatively  few  pages,  and  would  have  been, 
had  the  rules  of  this  court  in  regard  to  the  preparation  of  cases 
and  briefs  been  observed  by  appellant's  counsel. 

In  some  instances,  where  this  court  thought  there  was  a 
plain  disregard  of  the  rules  in  respect  to  the  printing  of  cases 
and  briefs,  direction  has  been  given  to  the  clerk  in  the  opinion, 
as  to  the  taxation  of  costs  for  the  printing.  When  this  case 
was  decided,  no  such  direction  wjas  given,  and  we  therefore 
think  the  clerk  properly  taxed  the  costs  in  favor  of  the  appel- 
lant for  printing  the  case  and  brief.    For,  in  the  absence  of  a 
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direction  by  the  court,  it  is  obvious  it  would  impose  upon  the 
clerk  the  performance  of  a  most  diflBcult  and  perplexing  duty 
to  require  him  to  examine  a  case  and  brief,  and  determine 
whether  they  had  been  prepared  according  to  the  rules.  In- 
deed, it  would  be  quite  impossible  for  the  clerk  intelligently 
to  do  this.  The  members  of  this  court,  who  have  to  examine 
the  cases  and  briefs,  can  better  tell  whether  the  rules  have  been 
disregarded  in  their  preparation  or  not.  So,  in  all  cases  where 
no  direction  is  given  to  the  clerk  when  the  case  is  decided,  in 
respect  to  the  taxation  for  printing  cases  and  briefs,  he  will 
tax  for  such  disbursements  according  to  his  established  rules. 
By  the  Court.  —  The  taxation  by  the  clerk  is  aflBrmed. 
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Fbdsral  A17D  Statb  Laws:  Flow  age  of  Land  by -Fox  and  Wisconsin 
Riter  Improvement.  (1-^)  Taking  of  land  by  United  States:  Recovery 
of  damages  in  stale  courts  pursuant  to  federal  and  state  legislation. 
(6)  Effect  of  proof  that  the  injury  is  patily  caused  by  another  dam, 

1.  Under  the  act  of  congress  of  March  3, 1875,  and  sec.  2,  ch.  291  of  the 

general  laws  of  Wisconsin  for  1874,  compensation  may  be  recovered  for 
lands  flowed  by  the  Fox  and  Wisconsin  River  Improvement;  and  the 
amount  of  snch  compensation  may  be  ascertained  by  proceedings  in  the 
courts  of  this  state  as  provided  by  ch.  119  of  the  laws  of  this  state  of 
1872,  in  respect  to  lands  taken  by  railroad  companies. 

2.  The  fact  that  in  the  judicial  proceedings  in  the  state  courts  in  such  cases 

the  United  States  is  the  nominal  defendant,  does  not  render  the  state 
act  invalid;  because  the  act  of  congress  authorizes  the  compensation  to 
be  ascertained  *4n  the  mode  provided  by  the  laws  of  the  state;  *^  the 
whole  proceeding  is  in  fact  one  by  which  the  general  government  en- 
forces its  condemnation  of  the  land;  and  that  government  has  the  right 
to  sue  in  the  local  courts,  and  is  suable  tiiere  u^ith  its  own  consent, 

3.  The  act  of  congress  in  question  is  not  liable  to  the  objection  that  it  at- 

tempts to  delegate  to  the  state  tribunals  the  power  of  the  general  gov- 
emment  to  condemn  land. 
Vol.  XLVIU.  — 25 
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4.  The  act  of  congress  authorizes  the  ascertainment  of  damages  in  Uie  man- 

ner above  indicated,  in  case  of  lands  flowed  either  before  or  after  the 
passage  of  the  act  by  works  previously  or  subsequently  constructed, 
where  compensation  for  such  flowage  wcis  then  or  should  thereafter  be- 
come legally  owing,  if,  **  in  the  opinion  of  the  officer  in  charge,  it  is  not 
prudent  that  the  dam  or  dams  be  lowered."  Held^  that  this  contem- 
plates not  a  mere  expression  of  opinion  by  the  officer  in  charge,  but  such 
final  and  conclusive  action  of  the  United  States,  by  such  officer,  as 
would  constitute  a  legal  release  of  aU  present  and  future  right  to  main- 
tain the  dam  as  previously  maintained;  and  even  such  relmqui^hment 
will  not  prevent  a  recovery  for  past  damages. 

5.  The  damages  in  such  cases  should  include  all  past  damages  to  the  land, 

caused  by  the  improvement,  within  the  period  of  statutory  limitation. 

6.  In  an  action  for  flqwage  of  land  by  a  dam,  the  fact  that  another  dam  con- 

tributes to  some  extent  to  produce  the  flowage  complained  of,  is  no  de- 
fense. Arimond  v,  G.  B.  db  3f.  Canal  Co,,  35  Wis.,  51;  PumpeUy  r. 
The  (?.  B,  Company,  13  Wall.,  166. 


APPEAL  from  the  Circuit  Court  for  Fond  du  Lao  County. 

On  the  2  let  of  April,  1875,  the  plaintiifs,  Frank  L.  Jones^ 
administrator  of  the  estate  of  George  J.  Pumpelly,  deceased, 
James  K.  Pumpelly  and  Edwin  C.  Gray^  filed  in  the  office 
of  the  clerk  of  said  circuit  court  a  petition,  duly  verified,  ad- 
dressed to  the  Hon.  Campbell  McLeaj^t,  judge  of  the  fourth 
judicial  circuit  of  "Wisconsin,  asking  him  to  appoint  three 
commissioners  of  appraisal  pursuant  to  ch.  119  of  the  general 
laws  of  this  state  for  1872,  and  the  amendments  thereto,  for 
the  appraisal  of  certain  lands  in  said  petition  described,  and 
of  the  damages  occasioned  to  said  lands  by  the  dam  owned  by 
the  United  States  of  America  across  the  north  channel  of  the 
outlet  of  Lake  Winnebago,  in  Winnebago  county  in  this  state. 
The  petitioners  represented  that  they  were  the  owners  and  oc- 
cupants of  said  lands,  and  had  been  so  for  many  years  then 
last  past;  that  the  dam  caused  great  injury  to  the  lands  by 
causing  the  waters  of  Lake  Winnebago  to  set  back  upon,  flow 
and  soak  the  same;  that  no  compensation  had  ever  been  made 
for  such  injuries;  that  the  dam  had  been  maintained  by  the 
Fox  and  Wisconsin  Improvement  Company  and  the  Green 
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Bay  aad  Mississippi  Canal  Company,  corporations  organized 
under  the  law»  of  Wisconsin  for  the  purpose  of  improving 
the  Fox  and  Wisconsin  rivers;  that  the  United  States  had 
succeeded  to  the  title  and  possesricm  of  the  improvement,  and 
its  locks  and  dams,  of  which  the  dam  above  mentioned  was 
one;  that  by  an  act  of  the  legislature  of  Wisconsin,  approved 
March  12,  1874  [ch.  291  of  1874],  the  government  of  the 
United  States  was  authorized  to  condemn  real  estate  and 
property  necessary  to  be  taken  for  the  purpose  of  such  im- 
provement; that  by  an  act  of  congress  approved  March  3, 1875 
[ch.  166,  U.  S.  Stats,  of  1875],  it  was,  amongst  other  things, 
enacted  that  in  case  of  the  flowage  or  injury  of  any  lands  or 
other  property  "  by  means  of  any  part  of  the  works  of  said  im- 
provement heretofore  or  hereafter  constructed,  for  which  com- 
pensation is  now  or  shall  become  legally  owing,  and  in  the 
opinion  of  the  officer  in  charge  it  is  not  prudent  that  the  dam 
or  dams  be  lowered,  the  amount  of  such  compensation  may  be 
ascertained  "  in  the  mode  provided  by  the  laws  of  the  state  in 
which  such  property  lies;  that  said  dam  cannot  be  maintained 
without  continuance  of  such  injuries  to  said  lands;  and  that 
by  said  act  of  congress,  and  also  by  an  act  of  congress  of  June 
23, 1874,  an  appropriation  was  made  to  the  amount  of  $800,000 
for  carrying  on  and  completing  said  improvement,  of  which 
sum  $50,000  was  authorized  to  be  appropriated  for  the  pay- 
ment of  damages  for  property  taken  and  damaged  by  reason 
of  the  construction  and  maintenance  of  said  works  of  improve- 
ment. 

After  the  filing  of  said  petition,  and  after  due  notice  to  the 
attorney  for  the  United  States^  the  judge  appointed  three 
commissioners  to  appraise  the  damage  alleged  to  have  been 
sustained  by  the  plaintiffs;  and  the  commissioners,  after  a 
hearing,  awarded  damages  to  the  plaintiffs  in  the  sum  of  $8,000. 
Both  parties  appealed  from  the  award;  and  the  cause  came  on 
for  trial  at  the  November  term  of  the  circuit  court  for  Fond 
du  Lac  county.    Before  the  impaneling  of  the  jury,  defendant 
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objected  to  the  jurisdiction  of  the  court,  on  the  grounds, 

1.  That  the  court  had  no  jurisdiction  of  defendant's  person. 

2.  That  the  court  has  no  jurisdiction  to  try  a  case  in  which 
the  United  States  is  a  party.  3.  That  the  act  of  congress  of 
March  3,  1875  [said  ch.  166],  is  unconstitutional  in  that  it  as- 
sumes to  confer  upon  a  state  court  authority  to  try  a  case  in 
which  the  United  States  is  a  party.  The  objection  was  over- 
ruled. 

At  the  close  of  the  evidence,  the  court  instructed  the  jury 
at  defendant's  request:  1.  That  if  the  dam  across  the  north 
channel  or  outlet  of  Lake  "Winnebago,  at  Menasha^  was  con- 
structed, and  plaintiffs'  lands  flowed  and  injured  or  destroyed 
by  reason  of  the  dam  raising  the  water  in  the  lake,  more  than 
twenty  years  prior  to  the  filing  of  the  petition  in  this  action, 
the  action  was  barred.  2.  That  unless  said  dam  was  the 
property  of  the  defendant  and  maintained  by  it,  plaintiffs 
could  not  recover.  8.  That  it  appeared  from  the  uncontra- 
dicted evidence  that  the  dam  across  the  south  channel  or  out- 
let of  Lake  Winnebago,  at  Neenahy  was  built,  and  continued 
to  be  owned  and  maintained,  wholly  by  private  parties  for 
hydraulic  purposes.  4.  That  if  plaintiffs'  lands  were  flowed, 
and  so  injured  or  destroyed,  from  natural  causes,  and  not  in 
consequence  of  the  construction  of  the  dam  at  Monasha, 
plaintiffs  could  not  recover.  5,  That  if  plaintiffs'  said  lands 
were  damaged  by  reason  of  the  construction  of  the  dam  at 
Menasha,  and  defendant  was  liable  therefor,  the  jury  should 
ascertain  what  benefits,  if  any,  had  accrued  to  plaintiffs'  ad- 
joining lands  in  consequence  of  the  improvement  of  the  Fox 
and  Wisconsin  rivers,  and  their  verdict  should  be  only  for  the 
excess  of  the  damages  above  such  benefits. 

The  court  refused  to  give  instructions  asked  by  defendant, 
substantially  as  follows:  1.  That  plaintiffs  could  not  recover 
unless  it  appeared  aflSrmatively  that  in  the  opinion  of  the 
officer  in  charge  of  the  improvement  of  the  Fox  and  Wiscon- 
sin rivers,  it  was  not  prudent  that  the  dam  here  in  question 
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shoald  be  lowered.  2.  That  plaintiflFs  could  not  recover  unless 
the  jury  found  that  if  the  dam  at  Neenah  had  never  been 
constructed,  the  one  here  in  question  would  have  caused  the 
flowage  of  plaintiffs'  lands.  8.  That  if  the  other  issues  of 
fact  were  found  for  the  plaintiffs,  the  measure  of  their  dam- 
ages was  the  value  of  their  said  lands  at  the  time  the  same 
were  submerged  or  injured,  with  interest  on  that  sum.  4.  That 
if  the  lands  described  in  the  petition  were  flowed  or  injured 
by  the  construction  of  the  dam  in  question,  prior  to  the  pur- 
chase of  said  lands  by  the  plaintiff  Chray^  to  the  same  extent 
as  at  the  time  of  the  filing  of  the  petition,  there  was  a  mis- 
joinder of  plaintiffs,  and  no  recovery  could  be  had  in  this 
action.  5.  That  plaintiffs  could  not  recover  by  reason  of  the 
nonjoinder  of  certain  heirs-at-law  of  George  J.  Pumpelly,  de- 
ceased, as  parties  plaintiff. 

The  following  instructions  given  by  the  court  in  its  general 
charge  were  excepted  to  by  the  defendant:  1.  That  if  it  ap- 
peared from  the  evidence  that,  in  the  prosecution  or  mainte- 
nance of  the  improvement  of  the  Fox  and  Wisconsin  rivers, 
the  lands  specified  in  the  plaintiffs'  petition  were,  on  the  3d 
of  March,  1876,  and  had  since  been,  flowed  or  injured  by 
means  of  the  dam  in  question,  and  that  compensation  for  such 
injury  was  on  that  day  legally  owing,  and  in  the  opinion  of 
the  officer  in  charge  it  was  not  prudent  that  the  dam  or  dams 
causing  such  injury  should  be  lowered,  then  this  proceeding 
was  lawfully  instituted;  and  that  if  the  jury  were  satisfied 
from  the  evidence  that  said  lands  described  in  the  petition 
were  and  continued  to  be  injured  as  set  forth  in  the  petition, 
the  plaintiffs  were  entitled  to  recover  in  this  proceeding. 
2.  That  if  the  jury  should  find  for  the  plaintiffs,  the  measure 
of  their  damages  was  the  aggregate  of  the  following  items: 
(1)  The  depreciated  value  of  the  use  of  the  land  by  means  of 
the  injuries  thereto  from  soakage  and  flowage  occasioned  by 
said  dam,  down  to  the  time  when  they  should  "  find  that  the 
lands  were  taken  by  means  of  such  flowage,"  not  exceeding 
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six  years  before  the  filing  of  the  petition.  (2)  The  value  of 
the  land  so  flowed  at  the  time  they  should  find  they  were  so 
taken,  with  interest  on  the  last  named  sum  to  the  time  of  the 
verdict. 

There  was  a  verdict  in  favor  of  the  plaintiffs,  for  $10,000 
damages;  anew  trial  was  refused;  and,  from  a  judgment  in 
accordance  with  the  verdict,  the  defendant  appealed. 

0.  B.  Thomas^  for  appellant: 

1.  The  provision  of  art.  V  of  the  constitution  of  the  United 
States,  declaring  that  private  property  shall  not  be  taken  for 
public  use  without  just  compensation,  is  not  only  a  limitation 
of  the  exercise  of  the  power  by  the  government,  but  is  also  by 
implication  a  grant  of  power  to  take  upon  making  compensa- 
tion. Barron  v.  Baltimore^  7  Peters,  243;  Kohl  v.  United 
States^  91  U.  S.,  372.  This  implied  grant  is  vested  exclusively 
in  the  government  of  the  United  States,  and  its  exercise  by 
any  other  sovereignty  for  that  government  is  prohibited  as 
completely  as  though  such  prohibition  had  been  expressed  in 
words.  So,  the  similar  provision  in  our  state  constitution  is  a 
grant  of  power  which  applies  to  this  state  s^Jone,  and  can  be  ex- 
ercised only  by  this  state  for  its  own  public  use.  The  powers 
which  the  constitution  defines,  limits  and  apportions,  must 
necessarily  be  exercised  within  the  sovereignty  which  creates 
it,  and  prohibition  of  their  exercise  elsewhere  would  be  a  mere 
idle  formality.  The  constitution  of  this  state  does  not  declare 
that  our  criminal  laws  shall  not  apply  to  offenses  committed 
within  the  limits  of  a  sister  state;  yet  an  enactment  that  they 
should  so  apply  would  be  void.  Tromhley  v.  Humphrey^  23 
Mich.,  481.  If  it  be  claimed,  however,  that  this  right  existed 
before  the  constitution  as  an  essential  attribute  of  sovereignty, 
unlimited  by  the  condition  of  making  compensation,  it  must 
then  be  conceded  that  the  necessity  of  the  state  is  the  only 
foundation  or  justification  for  its  exercise.  Grotius,  b.  1,  ch. 
1,  sec.  6;  b.  2,  ch.  14,  sec.  7;  b.  3,  ch.  19,  sec.  7;  ch.  20,  sec. 
7;  Puff.,  b.  8,  ch.  5,  sec.  7;  Oooley'sCon.  Lim.,  524;  MoKin- 
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LET,  J.,  in  Pollard? 8  Leasee  v.  Hagan^  3  How.,  223.  It  fol- 
lows that  one  sovereignty  cannot  take  for  the  use  of  another, 
because  the  taking  in  such  case  is  not  necessary  to  the  sover- 
eignty exercising  the  power.  An  attempt  by  a  state  to  exer- 
cise this  prerogative  where  it  is  not  needful  to  the  due  execu- 
tion of  its  own  sovereign  powers,  is  wholly  unauthorized  and 
inadmissible;  as  much  so  as  it  would  be  for  the  United  States 
to  exercise  the  like  authority  and  employ  the  like  agency  for 
a  foreign  country.  Puff,  per  Berbeyrac,  b.  8,  ch.  5,  sec.  7, 
cited  in  2  Kent's  Cora.,  339;  6  How.,  545;  Cooley's  Con.  Lim., 
524;  Kohl  v.  United  States j  91  U.  S.,  367;  harlington  v. 
Samey  82  Pa.  St.,  387.  For  the  reasons  above  stated,  the  law 
of  this  state  (ch.  291  of  1874,  sec.  2),  which  attempts  to  confer 
upon  the  state  authority  to  condemn  private  property  for  the 
use  of  the  United  States,  is  unconstitutional  and  void.  And 
in  so  far  as  a  like  intent  is  manifested  in  the  act  of  congress, 
ch.  166,  approved  March  3,  1875,  that  also  must  be  held  un- 
constitutional. Neither  the  United  States  nor  the  state,  nor 
both  together,  could  submit  this  question  by  consent,  by  stat- 
ute or  in  any  other  way,  to  a  state  court,  because  there  is  an 
absolute  and  fatal  want  of  jurisdiction  ONrer  the  subject  matter 
of  the  action.  Lincoln  v.  Tower ^  2  McLean,  474;  4  Wheat., 
193;  Barron  v.  May  or ^  7  Peters,  243;  Const,  of  U.  S.,  art. 
Ill,  sees.  1  and  2.  But  there  is  no  attempt  in  the  act  of  con- 
gress to  confer  this  authority  on  the  state  tribunals.  It  sim- 
ply declares  that  compensation  shall  be  ascertained  "in  the 
mode ''  provided  by  the  laws  of  the  state.  While  the  laws  of 
the  state  are  thus  made  the  "mode,"  its  courts  are  not  made 
the  forum.  It  is  contended,  however,  that  there  has  been,  in 
the  case  at  bar,  no  exercise  of  the  judicial  power  of  the  state, 
but  that  in  fact  the  state  court  is  constituted  a  federal  tribunal 
for  this  particular  purpose;  and  KoKl  v.  United  States^  supra^ 
is  cited  as  authorizing  this  proceeding.  True,  in  that  case  it 
is  said  that  congress  may  submit  this  question  of  compensa- 
tion to  commissioners  or  to  any  tribunal.     But  if  to  commis- 
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sioners,  would  not  the  federal  court  be  the  supervising  tribu- 
nal? So  the  tribunal  referred  to  by  the  court  seems  to  be  a 
federal  tribunal,  at  least  one  over  which  the  federal  courts  have 
control.  Moreover,  in  all  tlie  proceedings  in  this  case  there 
has  been  an  attempted  exercise  of  the  judicial  power  of  the 
state  in  enforcing  the  right  of  eminent  domain.  The  proceed- 
ings in  the  circuit  court  are  founded  upon  and  regulated  by 
the  law  of  the  state;  and  the  right  of  eminent  domain  of  the 
state  is  attempted  to  be  exercised  by  the  court  in  the  same 
manner  and  to  the  same  extent  as  in  case  of  a  railroad  com- 
pany taking  private  property  for  its  use.  To  complete  the 
parallel,  the  supreme  court  of  the  state  is  called  upon  to  review 
the  judgment  of  the  circuit  court.  It  cannot  be  successfully 
contended  that  these  high  courts  are  but  instruments,  like  com- 
missioners, who  are  subject  to  the  legislative  and  judicial  con- 
trol of  the  general  government.  It  is  also  claimed  that  sec 
2,  art.  Ill  of  the  U.  S.  constitution,  does  not  prohibit  jurisdic- 
tion to  the  state  courts  in  cases  where  the  United  States  is  a 
pftrty.  This  view  may  be  seriously  questioned.  Martin  v. 
Hunter' %  Lessee j  1  Wheat.,  304;  Camjpbell  v.  Sherman^  36 
Wis.,  103.  But  if  the  position  is  correct,  it  does  not  follow 
that  the  state  courts  have  jurisdiction  as  to  either  person  or 
subject  matter  in  all  cases.  Many  cases  might  be  suggested 
where  jurisdiction  does  not  exist  and  could  not  be  conferred; 
and,  for  reasons  already  stated,  the  case  at  bar  would  seem  to 
be  one  of  them.  But  it  is  further  claimed  that  the  use  of  the 
United  States  is  the  public  use  of  the  state.  If  this  be  so,  then 
it  is  equally  the  public  use  of  every  other  state;  and  there  is 
nothing  to  prevent  the  state  of  Illinois,  as  well  as  Wisconsin, 
from  condemning  lands  within  this  state,  in  aid  of  this  im- 
provement. The  cases  of  Gilmer  v.  Lime  Pointy  18  Cal.,229, 
and  Btirt  v.  Merchants*  Ins.  Co.y  106  Mass.,  356,  in  which 
this  doctrine  is  understood  to  be  advanced,  are  opposed  by  the 
later  and  better  considered  cases  of  Tromhley  v.  Htimphrey^ 
Kohl  V.    United  States^  and  Darlington  v.  Same^  suj/ra. 


Digitized  by  LjOOQiC 


AUGUST  TERM,  1879.  393 

Jones,  AdmV,  and  others  vs.  The  United  States. 

It  is  said  that  this  proceeding  is  not  an  exercise  of  the  right 
of  eminent  domain,  but  is  for  compensation,  where  all  the 
essential  elements  of  eminent  domain  have  been  actually  ex- 
ercised and  accomplished.  But  until  just  compensation  is 
made,  there  can  be  no  lawful  taking.  U.  S.  Const,  art.  V; 
Const,  of  Wis.,  art.  I,  sec.  13.  The  owner  might  recover,  in 
trespass,  his  damages  accruing  before  suit,  but  not  permanent 
damages  as  for  the  taking  of  the  land.  Sherman  v.  M., 
Z,  S.  (&  W.  R.  a.  Co.,  40  Wis.,  645-652,  and  cases  cited. 
The  compensation  provided  and  intended  by  the  act  of  con- 
gress under  which  this  proceeding  was  brought,  is  the  "just 
compensation"  referred  to  in  the  constitution.  The  state  law 
regulating  the  mode  of  procedure,  and  which  has  been  strictly 
followed  by  respondents  (ch.  119  of  1872,  the  railroad  act),  is 
placed,  in  the  present  revised  statutes,  under  the  head  of 
"Acquiring  lands  by  right  of  eminent  domain."  By  the 
terms  of  that  act,  the  land-owner  puts  the  law  in  force  for  the 
railroad  company,  when  the  latter  neglects  to  act.  And  this 
court  has  repeatedly  held  that  without  such  a  provision  in 
favor  of  the  owner,  the  act  would  be  void.  S/iepardson  v. 
M.  cfe  B.  R.  R  Co.,  6  Wis.,  612-13.  The  United  States  could 
have  availed  itself  of  this  proceeding;  and  in  that  case  would 
it  still  insist  that  the  same  was  not  an  exercise  of  the 
right  of  eminent  domain?  Yet  both  cases  are  provided  for  in 
the  law,  in  the  same  sentence;  in  both,  the  proceedings  fol- 
low strictly  the  same  course,  and  in  each  the  title  and  right 
of  possession  of  the  land  are  vested  in  the  United  States. 

2.  Even  by  the  most  favorable  interpretation  of  the  act,  for 
respondent,  the  government  reserves  to  itself  the  right  to  be 
the  judge  of  its  own  needs;  and  the  petition  in  this  case 
should  allege,  and  complainant's  proofs  should  show,  in  the 
language  of  the  act,  that  "  in  the  opinion  of  the  officer  in 
charge  "  it  was  not  prudent  that  the  dam  be  lowered.  This 
provision  is  in  the  nature  of  a  condition  precedent  to  respond- 
ent's right  of  action.     It  must  affirmatively  appear  that  the 
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land  is  required,  or  there  is  no  jurisdiction  to  appoint  com- 
missioners. Nichols  V.  Bridgeport,  23  Conn.,  189;  Judson 
V.  Bridgeport  J  25  id.,  428;  People  v.  Binghton,  20  Mich.,  57; 
Bohlman  v.  Railway  Co,,  40  Wis.,  157.  The  case  of  taking 
lands  for  a  highway  is  parallel,  in  which  the  necessity  must 
first  be  made  to  appear  by  a  written  application.  The  force 
and  vitality  of  the  act  of  congress,  which  is  the  foundation  of 
this  action,  depend  upon  the  opinion  of  the  officer  in  charge. 
It  is  said  that  the  opinion  ought  not  to  govern,  because  the 
dams  have  not  been  lowered.  But,  first,  the  law  makes  the 
opinioriy  and  not  the  lowering,  a  test  of  the  liability  of  the 
government.  Secondly,  the  evidence  shows  that  the  govern- 
ment has  no  use  for  the  dam,  and  has  not  used  or  repaired 
it,  and  that  in  fact  the  improvements  contemplated  will  do 
away  with  its  necessity.  Thirdly,  the  plaintiflB  are  not  with- 
out remedy,  as  the  dam  may  be  abated  as  a  nuisance. 

3.  The  defendant  was  in  any  event  only  liable  for  the  dam- 
ages caused  by  the  Menasha  dam,  and  not  for  those  occasioned 
by  the  dam  at  Neenah.  It  is  no  argument  against  this  posi- 
tion, that  it  would  be  difficult  or  even  impossible  to  ascertain 
the  damages  done  by  each.  Lull  v.  Fox  dk  Wis.  Imp.  Co,,  19 
Wis.,  100.  But  it  is  settled  in  such  cases  that  the  law  will 
infer  equal  damage.  20  Barb.,  479;  20  Pick.,  479;  11  Barb., 
370;  Russell  v.  Tomlinsoii,  2  Conn.,  206;  Adams  v.  Hall, 
2  Vt.,  9. 

4.  If  damages  are  to  be  paid,  it  should  be  only  snch  dam- 
ages as  are  prescribed  by  the  statute,  i.  e,,  the  value  of  the 
land  taken,  and  damages  to  the  land  adjoining,  by  reason  of  the 
overflow,  at  the  time  of  the  taking,  together  with  interest  The 
depreciated  value  of  the  use  of  the  land  by  reason  of  the  flow- 
age,  for  six  or  any  number  of  years,  is  not  a  proper  item  of 
damage.  Vilas  v.  Railway  Co.,  17  Wis.,  502;  Pick  v. 
Rulicon  Hydraulic  Co,,  27  id.,  443;  Mills  on  Eminent 
Domain,  §  218;  17  Minn.,  444;  id.,  163;  3  Oregon,  311;  14 
Wis.,  617;  40  id.,  167;  6  id.,  636;  43  id.,  190. 
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For  the  respondents,  there  was  a  brief  by  GiUon  <&  Ware, 
and  oral  argument  by  Mr.  Gilson  and  Geo.  E.  Sxitherland: 

1.  The  government  of  the  United  States  is  not  liable  to  be 
sned  except  by  its'own  consent,  given  by  law,  so  that,  until  the 
act  of  1875,  the  plaintiffs,  though  deprived  of  their  land,  were 
wholly  without  redress  to  recover  compensation.  4  How., 
286;  9  id.,  386.  But  congress  has  unquestioned  power  to  re- 
fer any  controversy  between  the  government  and  its  citizens 
to  any  officer,  board  of  arbitrators,  commission  or  court,  in 
such  way  as  to  render  the  award  or  decision  binding.  Brown 
V.  United  States,  6  Court  of  Claims  Eep.,  171.  In  this  re- 
spect, the  position  of  the  United  States  does  not  differ  from 
that  of  a  state.  Each  state  is  a  public  corporation,  and  as 
such  subject  to  the  power  in  its  governing  body  to  submit  it 
as  a  party  to  the  jurisdiction  of  any  court.  Dillon  on  M.  C, 
§  14;  Kane  v.  Fond  du  Lac,  40  Wis.,  495;  Calkins  v.  State, 
21  id.,  501;  Beers  v.  State  of  Arkansas,  20  How.,  527;  Mur- 
ray'^ s  Lessee  v.  Hohoken  Land  <&  Imp.  Co,,  18  How.,  272.  By 
the  act  of  March  3,  1875,  congress,  on  behalf  of  the  United 
States,  consented  that  compensation  might  be  ascertained  in 
the  mode  provided  by  the  laws  of  this  state,  having  in  view 
ch.  119  of  1872  and  sec.  2,  ch.  291  of  1874,  which  defined  the 
only  mode  or  procedure  then  in  force  for  determining  such 
compensation;  and  thereby  submitted  the  United  States  as  a 
party  to  the  statutory  proceeding,  and  permitted  the  govern- 
ment to  be  called  into  court  and  made  a  defendant  like  an  in- 
dividual or  a  private  corporation.  This  was  a  waiver  by  the 
United  States  of  its  exemption  as  a  sovereign  from  suits.  To 
hold  otherwise  would  be  to  render  the  statute  a  nullity,  which 
is  not  to  be  permitted.  Sedgw.  Stat,  and  Con.  Law,  233; 
State  V.  Eau  Claire,^  Wis.,  533;  Cooley's  Con. Lim.,  182-7. 
But  if  any  doubt  can  arise  from  the  language  of  the  act,  as  to 
its  intent  and  the  remedy  to  be  pursued,  the  practical  construc- 
tion given  to  it  by  the  attorney  general  of  the  United  States, 
acted  upon  by  all  persons  affected  by  the  improvement,  and 
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adopted  and  followed  by  the  legal  profession,  is  decisive  of 
the  question.  Sedgw.,  227;  Harrington  v.  Smithy  28  Wis., 
43.  The  statutes  of  the  state  and  the  act  of  congress  are  to 
be  taken  together.  Sedgw.,  229-233;  Duke  v.  Cahawha  Nav, 
Co.,  10  Ala.,  82;  Reddall  v.  Bryan,  14  Md.,  444;  7  Opin. 
Att'ys  Gen.,  114.  Finally,  the  payment  of  the  commissioners 
in  this  and  other  similar  cases  is  a  legislative  interpretation  of 
the  act  of  1875,  an  acknowledgment  of  the  correctness  of  the 
proceedings,  and  a  ratification  of  the  acts  of  the  commission- 
ers. 2.  This  act  is  not  in  conflict  with  sees.  1  and  2,  art  III  of 
the  U.  S.  constitution.  It  is  only  cases  arising  under  the 
laws,  treaties  and  constitution  of  the  United  States,  and  ad- 
miralty and  maritime  cases,  jurisdiction  of  which  is  prohib- 
ited to  the  state  courts.  In  all  other  cases,  the  jurisdiclion  of 
the  federal  courts  can  only  be  made  exclusive  at  the  election  of 
congress.  Sturgis  v,  CrowninsMeld,  4  Wheat,  193;  Uovston 
V.  Moore,  5  id.,  1;  Delafield  v.  Illinois,  2  Hill,  159.  And  in 
these  cases  it  is  not  because  the  United  States  is  a  party  that 
the  state  courts  are  prohibited  to  act;  but  jurisdiction  of  the 
subject  matter  is  forbidden.  The  constitution  no  more  makes 
the  federal  judiciary  exclusive  as  to  all  suits  in  which  the 
United  States  is  a  party,  than  it  does  of  all  suits  to  which  cit- 
izens of  different  states  are  parties.  The  only  superiority  of 
the  govefrnment  —  and  that  not  derived  from  the  constitu- 
tion—  is  its  exemption,  by  virtue  of  its  sovereignty,  from 
suits  without  its  consent  Want  of  consent  excludes  the  ju- 
risdiction of  all  courts.  When  consent  is  given,  the  govern- 
ment is  subject  to  the  same  rules  as  an  individual,  in  relation 
to  jurisdiction  of  the  person  and  mode  of  procedure.  The 
act  of  1875  did  not  establish  the  court  nor  confer  jurisdiction; 
but  congress  merely  consented  to  the  United  States  being 
brought  in  as  a  defendant  3.  That  the  flooding  of  land  is  a  tak- 
ing thereof,  within  the  meaning  of  the  constitutional  provision 
requiring  compensation,  is  abundantly  established.  Arimond 
V.  G.  B,  <j&  Mi88.  Canal  Co.,  31  Wis.,  316;  35  id.,  41;  Pum- 
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pelly  V,  Green  Bay  Co.^  13  Wall.,  166;  Orand  Rapids  Boom- 
ing Co.  V.  Jarvisj  30  Mich.,  308;  Orrv.  Quimly,  54  N.  H.,  590; 
Hooker  V.  New  Haven  Co.^  14  Conn.,  146;  MilU^  Em.  Dom., 
§  30.     This  actioi>  is  not  a  proceeding  for  the  exercise  of  the 
right  of  eminent  domain,  but  for  compensation,  where  all  the 
essential  elements  of  eminent  domain  have  been  actually  ex- 
ercised and  accomplished  so  far  as  the  defendant  is  concerned. 
This  right  is  given  for  the  purpose  of  obtaining  control  and 
possession  of  property  for  public  use.     In  this  case  that  has 
already  been  secured,  and  the  only  right  remaining  to  respond- 
ents is  the  legal  title,  to  be  vested  in  the  government,  or  its 
possession  made  lawful,  by  making  compensation  in  damages. 
Sedg.  Stat  and  Con.  Law,  455-6;  Cooley's  Con.  Lim.,  524.  The 
actual  occupation  of  the  land  and  exclusion  of  the  owners 
therefrom  precludes  all  inquiry  into  the  necessity  of  the  tak- 
ing, unless  the  owner  chooses  to  raise  it.     Iliggins  v.  Chicayo^ 
18  111.,  276;  Chicago  v.  Wheeler,  25  id.,  478.    4.  The  ques- 
tion whether,  in  the  opinion  of  the  oflScer  in  charge,  it  is  not 
prudent  that  the  dam  be  lowered,  cannot  be  inquired  into  on 
appeal  from  the  award  of  the  commissioners.     It  should  have 
been  raised  before  the  court  or  judge  upon  the  application  for 
appointment  of  commissioners,  and  reviewed  by  certiorari  or 
some  other  direct  proceeding  to  the  same  end.     The  commis- 
sioners are  not  a  body  to  hear  grave  questions  of  law.     They 
are  presumably  selected  from  their  familiarity  with  property, 
and  the  only  issne  before  them  is  the  amount  of  damages  or 
compensation.    Upon  appeal,  no  other  or  different  issue  can 
be  raised  than  the  one  before  the  commissioners.  Miller  v.  P, 
(&  McG.  R'y  Co.,  34  Wis.,  533;  Stringham  v.  Oshkosh  cj& 
Miss.  E.  R.  Co.,  33  id.,  471;  Burns  v.  M.  i&  M.  R.  R.  Co., 
9  id.,  450;  Ney  v.  Swinney,  36  Ind.,  454;  M.  cfe  M.  R.  R. 
Co.  V.  Rosseau,  8  Iowa,  373;  Matter  of  N.  Y.  C.  R.  R.  Co., 
66  N.  T.,  407;  Reiteniatigh  v.  Chester  Valley  R.  R.  Co.,  21 
Pa.  St.,  100;  Delaware,  etc.,  R.R.  Co.  v.  Bcrson,  61  id.,  369; 
United  States  v.  Reed,  56  Mo.,  565.     5.  But,  even  were  that 
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question  subject  to  review,  it  was  not  error  to  refuse  defend- 
ant's instruction  on  that  subject  The  dam  has  not  been  low- 
ered. No  steps  have  been  taken  and  no  directions  given  to 
lower  it,  nor  any  intention  manifested  by  the  government  or 
any  of  its  authorized  agents  that  it  is  to  be  lowered.  On  the 
contrary,  appropriations  have  been  made  yearly  by  congress 
for  the  "  repair,  preservation  and  completion  "  of  the  works  of 
the  improvement.  It  would  be  a  remarkable  construction  of 
this  statute,  to  hold  that,  while  tlie  United  States  continues  to 
maintain  the  dam  at  the  same  height  and  flow  the  lands  to 
the  same  extent  as  heretofore,  yet,  as  the  officer  in  charge  is  of 
opinion  that  it  is  prudent  that  the  dam  be  lowered,  no  com- 
pensation shall  be  ascertained  or  allowed.  6.  It  is  no  defense 
to  this  action  that  the  Neenah  dam  may  have  contributed  to 
produce  the  injury.  Both  dams  hold  back  the  same  body  of 
water,  and  the  owners  of  each  are  responsible  for  the  whole 
damages  as  co-trespassers.  1  Addison  on  Torts,  332,  734-5; 
Hume  V.  Oldacre^  1  Starkie,  352;  Clark  v,  Ifewsam^  1  Exch., 
140;  Holmes  v.  Wilson^  10  Ad.  &  EL,  503;  Bowyer  v.  Cooky 
4  0.  B.,  236;  Scheike  v.  Johison^  39  Wis.,  384;  41  id.,  602; 
35  id.,  41;  31  id.,  316;  13  Wall.,  166.  7.  The  dam  having 
been  maintained  at  the  same  height,  and  the  land  of  plaintiffs 
flowed  to  the  same  extent,  since  the  transfer  to  the  govern- 
ment as  before,  the  United  States  must  be  held  to  have 
adopted  the  original  taking,  and  is  legally  liable  to  make  com- 
pensation for  all  damages  caused  by  such  taking,  not  barred 
by  the  statute  of  limitations.  Opin.  of  Att'y  Gen.  Pierre- 
pont;  Pfeifer  v.  Railroad  Co.^  18  Wis.,  155;  Gilm/in  v. 
Railroad  Co.^  37  id.,  317;  40  id.,  653.  The  plaintiffs  should 
be  made  whole  for  the  injury  done  them,  and  the  correct  rule 
as  to  the  measure  of  damages  was  given  to  the  jury.  Gooley's 
Con.  Lim.,  568,  570,  571;  Darge  v.  Horicon  Iron  Co.,  22  Wis., 
659;  Shermxin  v.  R.  R.  Co.,,  40  id.,  645;  Folsom  v.  Log-Driv- 
ing Co.y  41  id.,  602;  McDonald  v.  G.  JS.  dk  Miss.  Canal  Co., 
42  id.,  335;  Simmons  v.  Brown,  5  E.  L,  299;  Van  Riper  v. 
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Essex  Ptiblio  Boards  9  Vroom,  23;  Grand  Rapids  Booming 
Co,  V.  Jarvis^  30  Mich.,  308.  8.  While  the  proceeding  is  for 
ascertainment  of  compensation  only,  there  is  no  valid  objec- 
tion to  the  United  States  acquiring  title  to  property  for  public 
uses  by  proceedings  in  the  state  courts  in  the  mode  provided 
by  the  state  laws.  Such  proceedings  have  been  upheld  in 
numerous  cases  where  lands  have  been  condemned  through  the 
state  courts  for  purposes  of  forts,  lighthouses  and  public 
buildings.  And,  in  the  absence  of  any  other  remedy,  the  stat- 
ute should  be  liberally  construed  to  advance  and  effect  the 
intention  of  the  legislative  body,  and  not  adjudged  invalid 
unless  clearly  and  unmistakably  in  conflict  with  the  constitu- 
tion. 7  Opin.  Att'ys  Gen.,  114;  Reddall  v.  Bryan^  14  Md., 
444;  Harris  v.  Elliotty  10  Pet.,  25;  United  States  v.  Reed^ 
66  Mo.,  565;  Gilmer  v.  Lime  Pointy  18  Cal.,  229;  Burt  v. 
Merchants'  Ins.  Co.^  106  Mass.,  356;  Orr  v.  Quhnhy^  54  N. 
H.,  690. 

Sloan^  Stevens  cj&  Morris  also  filed  a  brief  on  the  same 
side,  in  behalf  of  the  Green  Ban/  cfe  Mississippi  Canal  Co.: 

1.  The  state  court  has  jurisdiction.  The  judiciary  act  of 
1789  (1  U.  S.  Stats,  at  Large,  78),  recognizes  the  concurrent 
jurisdiction  of  the  state  courts  in  cases  where  the  United 
States  is  a  plaintiff.  It  is  claimed  that  this  does  not  apply  be- 
cause here  the  United  States  is  a  defendant.  But  jurisdiction 
of  the  United  States  as  a  party  defendant  is  obtained  by  con- 
sent. Where  the  act  giving  consent  omits  to  designate  the 
forum,  that  one  will  be  presumed  to  have  been  intended  which  is 
provided  for  like  actions  in  which  the  United  States  is  plaint- 
iff. But  in  this  case  the  act  does  designate  the  state  court 
as  the  forum.  To  put  an  end  to  all  doubt  as  to  the  intention 
of  congress  with  reference  to  the  forum,  chap.  359  of  1877-8, 
p.  222,  providing  for  payment  of  the  commissioners  in  this 
case,  recites  that  they  were  appointed  "  pursuant  to  an  act  of 
congress  of  March  3, 1875."  It  was  certainly  competent  for 
congress  to  designate  the  state  court.    KoJd  v.  United  States^ 
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91  U.  S.,  367;  Mills  on  Em.  Doin.,  §§  347-9;  United  States 
V.  Dumplin  Island^  1  Barb.,  24;  United  States  v.  Foo^  94  TJ. 
S.,  315;  Warren  v.  Wisconsin  Valley  R.  B.  Co.^  6  Bias.,  425. 
If  this  act  does  not  authorize  proceedings  against  the  United 
States,  it  performs  no  useful  purpose  whatever,  as  the  judiciary 
act  authorizes  suits  in  a  state  court  where  the  United  States  is 
plaintiff;  ajid  the  act  declares,  and  the  courts  also  hold,  condem- 
nation proceedings  to  be  a  suit.  Sec.  14,  ch.  119,  Laws  of  1872; 
United  States  v.  Block  121^  3  Biss.,  208.  It  provides  spe- 
cially for  proceedings,  according  to  the  mode  of  the  state  law, 
in  cases  of  flowage  theretofore  occasioned,  thus  clearly  recog- 
nizing the  right  of  the  owner  to  take  the  initiative.  Ch. 
119,  Laws  of  1872,  sees.'  14,  22;  ch.  291,  Laws  of  1873,  sees. 
2,  4;  Sherman  v.  BaUroad  Co,^  40  "Wis.,  645;  Driver  v.  W.  U, 
B.  B.  Co.^  32  id.,  569;  Bohlmanv.  Bailway  Co,^  30  id.,  105; 
40  id.,  157;  Darlington  v.  United  States,  82  Pa.  St.,  382. 
2.  Sec.  2,  ch.  291,  Laws  of  1874,  is  constitutional.  It  was  not 
the  intent  of  this  act  to  provide  that  the  state  should  vicari- 
ously exercise  its  right  of  eminent  domain  in  behalf  of  the 
United  States,  although  the  weight  of  authority  is  in  support 
of  that  right.  Gilmer  v.  Lime  Point,  18  Cal.,  229;  Burt  v. 
Merchants^  Ins.  Co,,  106  Mass.,  356;  1  Barb.,  24;  United 
States  V.  Beed,  56  Mo.,  565;  Beddall  v.  Bryan,  14  Md.,  444. 
Other  than  to  prescribe  conditions  affecting  the  mode  of  exer- 
cising the  right  of  eminent  domain,  its  sole  province,  in  con- 
nection with  other  acts  and  numerous  memorials,  is  to  give 
consent  to  the  jurisdiction  of  the  United  States  over  the  property 
to  be  acquired,  i.  e.,  to  perform  the  work  of  ex-appropriation 
or  cession;  and  similar  acts  have  been  sustained  in  other 
states,  notably  in  Ohio,  New  York,  Missouri,  Illinois  and 
Maryland,  as  will  be  seen  by  cases  above  cited.  See  also  U.  S. 
Const.,  art.  I,  sec.  8,  cl.  17 —  Revision  of  1878,  p.  21,  and  cases 
there  cited;  1  U.  S.  Stats,  at  Large, 426,  §§  1  and  2;  10  Opin. 
Att'ys  Gen.,  34.  But  it  is  unimportant  whether  as  a  state  law 
this  act  is  constitutional  or  not;  for  by  the  act  of  congress  of 
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March  3, 1875,  it  was  incorporated  therein,  and  so  became  a 
law  of  the  United  States.     Wood  v.  HtLstis^  17  Wis.,  416; 
Orosby  v.  Smithy  19  id.,  449.    3.  This  appeal  involves  only  an 
inquiry  into  the  amount  of  compensation;   and  the  question 
whether  or  not,  in  the  opinion  of  the  officer  in  charge,  it  is 
prudent  to  lower  the  dam,  cannot  be  raised.    The  only  mode 
in  which  that  question  can  be  reviewed,  is  by  oertiorariy  or  bill 
in  equity.    R  S.  "Wis.,  sees.  1846-7;  Miller  v.  Railway  Co,^ 
34  Wis.,  533;  Stringham  v.  Railroad   Co,^  33    id.,  471; 
Diedrich  v.  Railroad  Co.^  42  id.,  248;  Burns  v.  Railroad  Co,^ 
9  id.,  450;  Railroad  Co.  v.  Davis^  43  N.  Y.,  137;  In  re  RaiU 
road  Co.^i  66  N.  Y.,  407.    This  would  be  true  even  where  the 
United  States  was  the  moving  party.    It  is  obvious  that  where 
compensation  is  sought  for  lands  already  taken  by  consent  or 
acquiescence  of  the  land-owner,  the  right  of  the  government 
to  proceed  is  waived.    Again,  the  neglect,  for  so  long  a  period, 
to  lower  the  dam  should  estop  the  goverhment  upon  this 
question.    4.  The  damages  under   the  rule  adopted  by  the 
court  below  are  less  than  plaintiffs  are  entitled  to.     Observe, 
that  nothing  whatever  is  given  for  the  permanent  injury  to  the 
lands  not  taken,  but  only  the  depreciation  in  rental  value  for 
six  years,  a  mere  fraction  of  such  permanent  injury.    Reed  v. 
R.  R.  Co.,  105  Mass.,  303;  B.  dk  P.  R.  R.  Co.  v.  MoComh, 
60  Me.,  290;  Del.  <&€.  R.  R.  Co.  v.  Burson,  61  Pa.  St.,  369; 
Whitman  v.  Railroad,  7  Allen,  813;  Parks  v.  Boston,  15 
Pick.,  198;  S.  F.  &  8.  J.  R.  R.  Co.  v.  Mahoney,  29  Cal.,  112; 
21  Ohio,  334;  Mills  on  Em.  Dom.,  sees.  65-76, 148, 174-6,  216, 
218;  Pierce  on  Am.  R'y  Law,  230,  note  (1);  Forster  v.  Rail- 
road Co.,  23  Pa.  St.,  371.    5.  "  Compensation,''  as  used  in  the 
railroad  act  and  the  act  of  congress  of  1875,  applied  to  the 
facts  of  this  case,  necessarily  covers  all  damage  from  flowage, 
past,  present  and  future,  whetlier  arising  when  the  state,  the 
companies  or  the  United  States  were  in  possession  of  the 
works  of  improvement.    The  ground  of  liability  is,  that  the 
government  has  adopted  and  ratified  the  original  taking,  and  is 
Vol.  XLVni.-26 
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therefore  bound  to  make  compensation.  Mills  on  Em.  Dora., 
sec.  216;  Pomeroy  v.  Hailroad  Co,^  25  Wis.,  641;  Pfeifer  v. 
Pailroad  Co.y  IS  id.y  155;  Gilman  v.  Railroad  Co.^  37  id., 
317,  and  40  id.,  653;  Green's  Brice's  Ultra  Vires,  b.  IV,  546, 
citing  Prouty  v.  Railroad  Co.^  52  N.  Y.,  363,  and  many  other 
cases.  Not  only  is  this  sound  law,  but  it  is  for  the  interest  of 
the  government  to  have  the  question  so  determined,  as  thereby 
the  great  majority  of  cases  against  it  will  be  barred  by  limi- 
tation, the  fiowage  having  been  maintained  now  for  more  than 
twenty  years. 

Geo^'ge  E.  Sutherland^  representing  the  interests  of  other 
parties  having  similar  claims  against  the  United  States,  also 
filed  a  brief  in  this  case,  as  amicus  curim.  Upon  the  ques- 
tion of  jurisdiction,  he  argued  that  under  the  articles  of  con- 
federation the  United  States  might  submit  itself  to  the  juris- 
diction of  the  state  courts  (Beers  v.  State  of  Arkansas^  20 
How.,  527;  Cohens  v.  Virginia^  6  Wheat.,  264;  Murray^ s 
Lessee  v.  Roboken  L.  cj&  /.  C<?.,  18  How.,  283);  that  since  the 
adoption  of  the  constitution,  many  acts  of  congress  had  been 
passed  conferring  such  jurisdiction,  under  which  there  had 
been  repeated  decisions  of  the  courts;  and  that  it  was 
hardly  possible  that  congress  in  all  these  acts,  and  the  courts 
in  acting  under  them,  had  been  proceeding  all  these  years  upon 
a  radically  wrong  hypothesis.  Acts  of  congress  of  Sept.  24, 
1789,  ch.  20,  sec  11;  June  5,  1794,  ch.  49,  sec.  9;  June  9, 
1794,  ch.  65,  sec.  12;  July  6,  1797,  ch.  11,  sec.  20;  March  8, 
1806,  ch.  14;  April  21,  1806,  ch.  49,  sec.  14;  Feb.  24,  1807, 
ch.  20;  April  21,  1808,  ch.  51;  Aug.  2,  1813,  chaps.  38,  39; 
March  3,  1815,  ch.  101;  April  10,  1816,  ch.  44,  sees.  17, 18; 
March  3, 1845,  ch.  43,  sec.  17;  U.  S.  Statutes  at  Large,  1874, 
sees.  2010,  3833,  5328.  Again,  if  under  the  articles  of  con- 
federation the  state  courts  could  take  jurisdiction  of  the 
United  States,  the  constitution  must  in  express  terms  take 
away  the  power,  or  it  would  not  be  held  to  be  abrogated. 
Delafield  v.  Illinois^  2  Hill,  164.    But  the  proper  construe- 
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tion  of  art.  Ill  of  the  U.  S.  constitution  has  been  ably  dis- 
cussed in  many  courts,  and  if  the  dictum  in  Martin  v.  Hun- 
ter^s  Lessee^  1  Wheat.,  305,  would  seem  to  sustain  the  position 
of  appellant's  counsel,  it  has  been  repeatedly  overruled.  Teall 
V,  Felton,  1  Coms.,  543,  aflSrmed  in  12  How.,  U.  S.,  292; 
Delafield  v,  Illinois,  supra;  United  States  v.  ZathrojjL,  17 
Johns.,  4;  Claflin  v.  Houseman,  93  U.  S.,  130;  In  re  Stacy, 
10  Johns.,  328;  United  States  v.  Dodge,  14  id.,  95;  Common- 
wealth  V.  Fuller,  8  Met.,  313;  Postmaster  General  v.  Early, 
12  Wheat.,  139;  Opinion  of  Washington,  J.,  in  Houston  v. 
Moore,  5  Wheat,  1;  Story  on  Const.,  533;  1  Kent's  Com., 
396et8eq.;  No.  82  of  Federalist;  Cotton  v.  United  States,  11 
How.,  229.  Further,  the  practice  of  the  United  States  in  con- 
demning lands  for  lock  sites  and  other  purposes  all  along  the 
river  improvements  from  Portage  to  Oshkosh,  following  ex- 
actly the  course  adopted  in  this  case,  is  a  strong  argument 
that  the  United  States  regarded  the  act  as  valid.  As  to  the 
defense  that  the  Neenah  dam  was  partly  responsible  for  the 
injury  to  the  land,  the  true  rule  is  to  be  found  in  State  ex  rel. 
Reynolds  v.  Babcock,  42  Wis.,  150,  and  Folsom  v.  Log-Driv- 
ing Co.,  41  id.,  602,  viz.,  that  a  tort  is  always  several,  and  it  is 
no  defense  that  some  other  wrongdoer  has  contributed  to  the 
injury.  Upon  the  question  of  damages,  he  cited  Bevier  v. 
Dillingham,  18  Wis.,  529. 

Oeton,  J.  The  state  of  Wisconsin,  in  making  the  improve- 
ment of  the  Fox  and  Wisconsin  rivers,  nnder  the  act  of  con- 
gress of  August  8,  1846,  making  a  grant  of  lands  for  such 
purpose,  and  the  act  of  the  legislature  of  Wisconsin  of  June 
29,  1848,  accepting  the  trust,  constructed,  as  a  part  of  such 
improvement,  the  dam  by  means  of  which  the  lands  of  the 
plaintiffs  were  overflowed  and  damaged.  Any  question  which 
might  otherwise  have  arisen,  whether  such  flowing  of  and  con- 
sequential  damages  to  the  lands  of  the  plaintiffs  by  means  of 
such  dam  constitute  a  taking  of  such  lands  for  public  nse 
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under  the  right  of  eminent  domaija,  subject  to  the  constitu- 
tional condition  of  making  just  compensation  therefor,  has 
been  removed  by  the  decision  of  the  supreme  court  of  the 
United  States  in  the  case  of  Fumpelly  v.  Cfreen  Bay  Co.^  13 
Wall.,  166,  in  which  these  lands,  and  the  rights  of  the  former 
owner  as  to  compensation  for  such  flowage,  were  considered, 
and  it  was  held  that  such  flowage  was  such  a  taking.  The 
act  of  congress  of  March  3,  1875,  was  doubtless  framed  in 
view  of  this  decision,  and  in  terms  provided  for  the  ascer- 
tainment of  "compensation  noto  legally  owing"  for  lands 
^^now  flowed  "  by  means  of  a  part  of*  the  works  ^^  heretofore 
constructed." 

Until  this  act  of  congress,  after  the  United  States  had 
become  thg  owner  of  the  improvement  and  assumed  the  bur- 
den of  making  such  just  compensation  not  only  for  lands 
thereafter  to  be  taken,  but  also  for  lands  which  had  been 
already  taken  by  such  flowage,  there  had  been  no  provisions 
made  by  law  for  such  compensation  or  for  ascertaining  the 
same.  As  the  dam  was  completed  so  as  to  cause  the  flowage 
and  consequential  damage  in  the  year  1861,  this  act  may  well 
be  construed  to  authorize  the  ascertainment  of  the  past  dam- 
ages of  the  plaintiffs,  as  well  as  the  future  or  permanent  dam- 
ages to  the  lands,  and  in  this  respect  may  not  be  strictly  analo- 
gous to  a  future  taking  or  condemnation  of  lands  for  the  use 
of  the  improvement.  It  will  be  seen  that  the  act  provides  for 
both  cases,  and  as  to  the  questions  of  constitutionality  and 
jurisdiction  these  provisions  may  well  stand  together;  but  as 
to  the  measure  of  damages  in  each  case,  the  provisions  are  dis- 
tinctive and  independent. 

Such  a  provision,  allowing  full  compensation  to  the  owner 
of  lands  already  flowed  and  damaged  by  works  already  con- 
structed, as  for  lands  actually  taken  at  the  time  when  the 
flowage  was  caused  by  the  works,  for  past  damages,  within  the 
period  of  limitation  by  the  statute  of  the  state,  as  well  as  for 
future  and  permanent  damages,  would  be  most  reasonable,  and 
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appears  to  be  within  the  terms  of  the  act,  and  comports  with 
the  liberal  and  equitable  policy  of  the  United  States  in  taking 
charge  of  the  improvement  and  assuming  the  liability  of  mak- 
ing full  and  just  compensation  to  the  private  owner  for  lands 
taken  for  its  use. 

The  first  section  of  the  act  provides,  "  that  whenever,  in  the 
prosecution  and  maintenance  of  the  improvement  of  the  Wis- 
consin and  Fox  rivers  in  the  state  of  Wisconsin,  it  becomes 
necessary  or  proper,  in  the  judgment  of  the  secretary  of  war, 
to  take  possession  of  any  lands,  or  the  right  of  way  over  any 
lands,  for  canals  and  cut-oflEs,  or  to  use  any  earth,  quarries  or 
other  materials  lying  adjacent  to  or  near  to  the  line  of  said 
improvement,  and  needful  for  its  prosecution  or  maintenance, 
the  officers  in  charge  of  said  works  may,  in  the  name  of  the 
United  States,  take  possession  of  and  use  the  same,  after  first 
having  paid  or  secured  to  be  paid  the  value  thereof,  which 
may  have  been  ascertained  in  the  mode  provided  by  the  laws 
of  the  state  wherein  such  property  lies.  In  case  any  lands 
or  other  property  is  now  or  shall  be  flowed  or  injured  by 
means  of  any  part  of  the  works  of  said  improvement  hereto- 
fore  or  hereafter  constructed,  for  which  compensation  is  now 
or  shall  become  legally  owing,  and,  in  the  opinion  of  the 
officer  in  charge,  it  is  not  prudent  that  the  dam  or  dams  be 
lowered,  the  amount  of  such  compensation  may  be  ascertained 
in  like  manner.  The  department  of  justice  shall  represent 
the  interests  of  the  United  States  in  legal  proceedings  under 
this  act,  and  for  flowage  damages  hereinbefore  occasioned." 

The  second  section  appropriates  $25,000,  to  be  applied  in 
payment  for  the  property  and  rights  so  taken  and  used. 

In  section  2  of  an  act  of  the  legislature  of  this  state  ap- 
proved March  12,  1874,  it  is  provided  that,  "  in  case  the  lands 
of  any  person  hxive  leen  overflowed,  or  injured,  or  taken,  or  if 
it  shall  be  found  necessary  or  proper  hereafter  to  overflow, 
injure  or  take  the  lands  of  any  person,  for  or  by  reason  of 
the  construction  of  any  dam,  bridge,  lock  or  pier,  or  the  re- 
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pair  or  the  enlargement  thereof,  or  the  construction,  repair 
or  enlargement  of  any  canal  or  other  works,  by  the  United 
States  government,  in  the  improvement  of  any  harbor,  river 
or  stream  of  water  in  this  state,  the  compensation  for  dam- 
ages sustained  by  the  owner  or  owners  of  the  lands  over- 
flowed,  injured  or  taken  as  aforesaid,  may  be  ascertained, 
determined  and  paid,  in  the  same  manner  as  prescribed  in 
chapter  119  of  the  laws  of  1872,  entitled,  *  An  act  in  relation 
to  railroads  and  the  organization  of  railroad  companies,' 
approved  March  22,  1872,  for  acquiring  title  to  lands  by  rail- 
road  companies;  and  all  the  provisions  of  said  act  may  apply 
in  case  of  the  overflowing,  injury  or  taking  of  lands  by  the 
United  States  government  for  the  purposes  aforesaid,  which 
are  properly  applicable  thereto." 

I  have  emphasized  the  words  in  the  above  acts  used  in  a 
past  tense,  significantly  applicable  to  these  proceedings,  which 
were  instituted  and  have  been  conducted  in  accordance  with 
said  acts  as  far  as  their  provisions  were  applicable. 

It  is  contended  by  the  learned  counsel  of  the  appellant, 
that  the  language,  '^  in  the  mode"  and  ^4n  like  manner,"  as 
used  in  the  act  of  congress,  refers  only  to  the  method,  form 
or  manner  of  the  proceedings  themselves,  and  does  not  em- 
brace the  tribunal  in  which  they  are  to  be  instituted,  and 
does  not  import  any  direction  or  permission  that  such  pro- 
ceedings may  be  taken  in  the  courts  of  the  state  in  which 
the  lands  overflowed  are  situated.  We  think  such  is  not  its 
meaning,  because  —  First,  Such  a  strict  construction  would 
destroy  the  only  purpose  of  the  act,  and  make  the  act  itself 
wholly  unnecessary;  for  without  it  there  is  no  doubt  of  the 
jurisdiction  of  the  federal  courts  in  such  a  case,  or  of  their 
method  of  proceeding.  Kohl  et  al.  v.  United  States^  91  U. 
S.  Rep.,  367.  Second.  In  that  case  Mr.  Justice  Miller,  in 
his  opinion,  uses  the  word  "  mode "  as  embracing  both  the 
proceedings  to  condemn  lands  and  the  tribunal  in  which  they 
are  to  be  taken,  when  he  says:     "  Doubtless  congress  might 
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have  provided  a  mode  of  taking  the  land  and  determining  the 
compensation  to  be  made,  which  would  have  been  exclusive 
of  all  other  modes.  They  might  have  prescribed  in  what  tri- 
bunal or  by  what  agents  the  taking  and  the  ascertainment  of 
the  just  compensation  should  be  accomplished.  The  mode 
might  have  been  by  a  commission,  or  it  might  have  been  re- 
ferred exclusively  to  the  circuit  court;  but  this,  we  think,  was 
not  necessary."  Third,  Congress  adopted  and  ratified  such 
a  construction  of  this  language  as  gives  direction  or  permis- 
sion for  these  proceedings  to  be  instituted  in  the  courts  of  this 
state,  by  the  subsequent  act  of  June  20,  1878,  making  an  ap- 
propriation "  for  payment  of  George  F.  "Wheeler,  Robert  H. 
Hotchkiss  and  Aaron  "Walters  for  services  rendered  by  them 
as  commissioners,  appointed  pursuant  to  an  act  of  congress 
of  March  3,  1875,  to  appraise  damages  to  lands  in  Fond  du 
Lac  county,  Wisconsin,  caused  by  the  improvement  of  the 
Fox  and  Wisconsin  rivers." 

We  assume,  therefore,  that  by  the  above  acts  of  congress 
and  of  the  legislature  of  this  state,  the  United  States  govern- 
ment has  authorized  and  directed  the  institution  of  these  pro- 
ceedings in  the  state  court,  and  fully  assented  thereto,  and  this 
state  has  consented  to  the  use  of  the  state  tribunals  for  such 
purpose.  This  brings  us  to  the  question  of  the  constitution- 
ality of  the  laws  above  cited,  which  is  made  the  important 
question  in  this  case  by  the  learned  counsel  of  the  appellant. 
The  condemnation  of  private  property  to  the  public  use  by 
the  United  States  is  the  exercise  of  the  sovereign  power, 
through  such  agenci^  as  congress  may  determine;  and,  as  the 
sr.preme  court  has  said  in  Kohl  et  al.  v.  U.  S.^  snpra^  "  doubt- 
less congress  might  have  provided  a  mode  of  taking  the  land 
and  determining  the  compensation  to  be  made,  which  would 
hare  been  exclusive  of  all  other  modes.  They  might  have  pre- 
scribed in  what  tribunal^  or  by  what  agents,  the  taking  and 
the  ascertainment  of  the  just  compensation  should  be  accom- 
plished.    It  might  have  been  by  a  commission,  or  it  might 
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have  been  referred  exclusively  to  the  circuit  court"  But, 
after  all,  the  condemnation  is  made  by  the  government  through 
such  instrumentalities  and  agencies  as  congress  may  have  pro- 
vided by  law  as  the  means  by  which,  and  the  mode  in  which, 
the  sovereign  power  to  such  end  might  be  exercised.  It  is 
scarcely  a  delegation  of  the  power  of  condemnation  to  desig- 
nate the  courts  in  which,  or  the  agencies  by  which,  it  is  exer- 
cised, although  it  is  held  that  the  power  even  may  be  delegated. 
Pratt  et  al.  v.  Brown^  3  "Wis.,  603.  But  more  properly  "  the 
statutory  process  for  its  exercise"  may  be  delegated.  Bohl- 
man  v.  Green  Bay  <&  Minn.  Railway  Co.^  40  Wis.,  168. 

The  power  of  eminent  domain  is  conceded  by  the  learned 
counsel  to  be  political  and  not  judicial,  and  many  authorities 
are  cited  by  him  in  support  of  the  principle,  such  as  People  v. 
Smith,  21  N.  Y.,  597;  Hays  v.  Risher,  32  Pa.  St.,  169;  Bank^ 
head  v,  Brown^  25  Iowa,  540,  and  others;  and  if  poUticaly  of 
course  it  cannot  be  delegated  to  the  courts,  although  congress 
may  by  law  confer  upon  any  court  or  tribunal,  or  upon  a  com- 
mission, jurisdiction,  and  prescribe  and  determine  the  proceed- 
ings for  the  efficient  and  convenient  exercise  of  this  power  by 
the  government.  In  this  case,  the  power  to  condemn  and  take 
the  lands  of  the  respondents  for  the  use  of  the  improvement 
had  already  been  exercised,  and  they  have  long  since  been 
actually  appropriated  to  such  use,  but  conditionally^  upon  the 
payment  of  just  compensation  tlierefor,  when  ascertained  in 
the  way  and  mode  prescribed  by  the  law  of  congress  above 
considered;  and  neither  this  state  nor  its  courts  have  assumed 
any  power  to  condemn,  but  only  to  determine  the  compensa- 
tion to  be  made  for  lands  already  taken  and  condemned,  accord- 
ing to  the  act  of  congress  and  the  statute  of  this  state. 

Whether  the  United  States  had  taken  the  first  step  and 
asked  the  appointment  of  these  cpmmissioners,  as  would  have 
been  necessary  to  assert  the  power  of  eminent  domain  and 
condemn  lands  not  before  taken  and  already  appropriated,  or 
the  respondents  had  become  the  moving  party,  and  asked  for 
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the  appointment  of  commissioners  to  ascertain  the  amonnt  of 
the  just  compensation  and  assess  the  damages  for  lands  already 
taken  and  appropriated,  as  in  this  case,  not  only  the  proceed- 
ings but  the  legal  results  would  have  been  the  same.  The 
commissioners,  in  either  case,  take  cognizance  only  of  the  ques- 
tion of  compensation  and  damages  as  for  lands  taken  and  con- 
demned. In  the  first  case,  the  proceeding  would  be  a  suit  at 
law,  brought  by  the  United  States,  in  form,  against  the  owner 
of  the  lands  sought  to  be  condemned.  Kohl  et  al,  v,  U.  S,, 
supra.  May  not  such  a  suit  be  brought  by  the  United  States 
in  a  state  court?  Why  not?  The  United  States,  like  any  other 
party,  may  bring  suit  for  any  proper  purpose  in  a  state  court. 
In  Cotton  V.  IT.  S.y  11  How.,  229,  the  suit  was  brought  in 
the  superior  court  of  West  Florida  for  damages  for  trespass 
upon  government  lands,  by  the  United  States,  and  Mr.  Jus- 
tice Grieb  says  of  the  question  of  jurisdiction :  "  Every  sover- 
eign state  is  of  necessity  a  body  politic  or  artificial  person,  and 
as  such  capable  of  making  contracts  and  holding  property,  both 
real  and  personal.  ...  It  would  present  a  strange  anomaly 
indeed,  if,  having  the  power  to  make  contracts  and  hold  prop- 
erty as  other  persons,  natural  or  artificial,  they  were  not  entitled 
to  the  same  remedies  for  their  protection.  .  .  .  Although 
as  a  sovereign  the  United  States  may  not  be  sued,  yet  as  a 
corporation  or  body  politic  they  bring  suits  to  enforce  their 
contracts  and  protect  their  property,  in  the  state  courts,  or  in 
their  own  tribunals  administering  the  same  laws.  ...  As 
an  owner  of  property  in  almost  every  state  of  the  Union,  they 
have  the  same  right  to  have  it  protected  by  the  local  laws  that 
other  persons  have.  As  was  said  by  this  court  in  Dugan  v. 
United  States,  3  Wheat,  181,  '  it  would  be  strange  to  deny 
the  right  which  is  secured  to  every  citizen  of  the  United 
States.' ''  See,  also,  The  United  States  v.  The  Bank  of  the  Me- 
tropolisy  15  Peters,  392,  and  The  United  States  v.  Gear,  3  How., 
120.  This  proceeding,  when  instituted  by  the  United  States, 
is  a  suit  at  law,  and  as  Mr.  Justice  Strong  says  in  JTohl  v. 
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Z7.  S,  et  al.y  supra^  "it  is  an  attempt  to  enforce  a  legal 
right." 

There,  can  be  no  question  but  that  the  United  States  may 
institute  these  proceedings  in  a  state  court  without  any  spe- 
cial legislative  permission,  and  secure  precisely  the  same  l^al 
results  as  were  eflfected  in  this  case.  When  the  proceeding  is 
instituted  by  the  private  owner  of  the  property  already  taken 
for  public  use,  as  in  this  case,  merely  for  the  ascertainment  of 
the  compensation  to  be  paid  therefor,  it  may  be  in  form  a  suit 
against  the  United  States,  and  be  so  entitled;  but  this  form 
of  the  proceeding  does  not  change  its  substance,  and  it  re- 
mains, until  the  ascertainment  of  the  compensation,  a  judicial 
proceeding  by  the  United  States  to  enforce  the  right  of  eminent 
domain  by  the  condemnation  of  the  property  to  public  use. 
But  if  it  be  a  suit,  both  in  form  and  substance,  against  the 
United  States,  then  there  is  no  principle  better  established 
than  that  the  United  States  may,  by  act  of  congress,  waive  its 
sovereignty,  and  authorize,  permit  or  consent  that  such  suit 
may  be  brought  in  the  state  court 

Without  such  consent,  it  is  an  axiom  that  no  sovereignty, 
state  or  national,  can  bo  sued  in  any  court  —  in  its  own  or 
foreign  courts.  In  United  States  v.  Clarke^  8  Peters,  444, 
Chief  Justice  Marshall  says:  "As  the  United  States  are 
not  suable  of  common  right,  the  party  who  institutes  such  suit 
mtist  bring  his  ease  within  the  authority  of  some  act  of  con- 
gress or  the  court  cannot  exercise  jurisdiction  over  it."  In 
that  case  the  suit  was  by  petition  against  the  United  States, 
praying  that  the  court  would  decree  confirmation  of  the  title 
of  the  petitioner  to  certain  lands  claimed  to  have  been  granted 
to  him  by  the  governor  of  the  province  of  Florida;  and  the 
court  held  that  jurisdiction  of  tlie  superior  court  of  Florida, 
in  such  case,  had  been  conferred  by  the  consent  of  the  United 
States  by  act  of  congress.  In  lieeside  v.  Walker^  11  How., 
U.  S.,  290,  Mr.  Justice  Woodbury  says:  "  It  is  well  settled, 
too,  that  no  action  of  any  kind  can  be  sustained  against  the 
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government  itself,  for  any  supposed  debt,  unless  ly  Us  con- 
sent under  soine  special  statute  allowing  ity  which  is  not  pre- 
tended to  exist."  In  the  late  case  of  Carr  v.  The  United 
States,  98  U.  S.,  437,  Mr.  Justice  Bkadley  says:  "We 
consider  it  to  be  a  f undamQntal  principle,  that  the  government 
cannot  be  sued,  except  hy  its  own  consent.^^  See,  also,  1  Kent's 
Cora.,  297;  2  Story,  Const.,  §  1699. 

It  is  significant  that  numerous  statutes  of  the  United 
States,  from  1789  until  the  present,  have  been  passed  author- 
izing suits  to  be  brought  against  the  United  States  in  the  state 
courts  and  for  various  purposes,  and  such  authority  has  not 
been  questioned.  It  is  needless  to  discuss  questions  not  in 
this  case,  and  to  review  authorities  cited  by  the  learned 
counsel,  where  the  United  States  were  a  party  to  litigation  in 
state  courts  and  no  such  jurisdiction  was  conferred  by  act  of 
congress  expressing  consent. 

We  have  been  cited  to  no  case,  and  we  think  none  can  be 
found,  in  which  it  has  been  held  that  such  jurisdiction  may 
not  be  conferred  by  such  legislative  assent,  or  that  such  an  act 
of  congress  was  unconstitutional. 

We  shall  be  brief  in  disposing  of  tlue  other  questions  raised 
upon  this  appeal. 

First.  The  title  of  the  plaintiff  appears  to  have  been  suf- 
ficiently proved. 

Second.  The  condition  found  in  the  act  of  congress  above 
referred  to,  "  and  in  the  opiiiion  of  the  officer  in  charge  it  is 
not  prudent  that  the  dam  or  dams  be  lowered,  the  amount  of 
such  compensation  may  be  ascertained  in  like  manner,"  im- 
poses upon  the  officer  of  the  United  States  an  active,  not  a 
passive  duty,  which  is  not  performed  by  the  mere  expression 
of  an  opinion,  but  which  requires  such  final  and  conclusive 
action  of  the  government  of  the  United  States,  by  such  officer, 
as  would  be  a  legal  release  and  relinquishment  of  all  present 
and  future  right  to  maintain  the  dam.  Any  other  construc- 
tion would  allow  the  mere  opinion  of  the  officer  on  the  ques- 


Digitized  by  LjOOQiC 


412         SUPREME  COURT  OF  WISCONSIN, 

Jones,  Adm'r,  and  others  ts.  The  United  States. 

tion  of  prudence,  which  might  or  might  not  result  in  a 
relinquishment  of  the  right  to  maintain  the  dam  for  the  use 
of  the  improvement,  to  be  a  perpetual  obstruction  to  the 
plaintiff's  right  to  the  damages  or  compensation  that  he  might 
thereafter  suffer,  and  be  otherwise  clearly  entitled  to  have  as- 
certained. We  think  the  intention  of  this  condition  clearly 
was  that,  in  the  proceedings  to  ascertain  the  damages  by  flow- 
age  .caused  by  such  dam,  if  it  should  appear  that  the  United 
States  had  relinquished  its  right  to  longer  maintain  the  dam, 
then  future  and  permanerU  damages  should  not  be  assessed, 
but  that  such  relinquishment  would  not  in  any  way  affect  the 
plaintiff's  right  to  damages  already  suffered.  The  evidence 
not  only  showed  that  no  such  relinquishment  had  been  made, 
but  that  it  probably  would  not  be  made  in  the  future;  and 
therefore  such  mere  opinion  constituted  no  defense  to  the 
plaintiff's  claim  for  permanent  damages.  The  construction  of 
this  condition,  claimed  by  the  learned  counsel  for  the  appel- 
lant, would  most  clearly  make  it  repugnant  to  the  constitu- 
tional right  of  the  plaintiffs  to  obtain  compensation,  and  to 
the  act  of  congress  providing  for  its  enforcement,  and  it  would 
be  utterly  void. 

TAi7*d.  The  fact  that  another  dam  besides  the  one  in  ques- 
tion might,  to  some  extent,  contribute  to  produce  the  flowage, 
raises  a  question  which  has  already  been  decided  by  this  court, 
and  by  the  supreme  court  of  the  United  States,  adversely  to 
the  position  taken  by  the  counsel  for  the  appellant  Arvmoiid 
V.  Green  Bay  Co,j  35  Wis.,  -il,  and  Pumpelly  v.  Green  Bay 
Co.,  13  Wall.,  166. 

FouHh.  The  rule  of  damages  submitted  by  the  court  to 
the  jury  appears  to  be  more  favorable  to  the  United  States 
than  the  rule  contended  for  by  the  learned  counsel  of  the  ap- 
pellant, and  seems  to  have  been  substantially  in  compliance 
with  the  construction  of  the  act  of  congress  which  we  have 
already  given  to  it,  as  allowing  the  assessment  of  all  the  past 
damages  which  were  caused  by  the  construction  of  the  dam 
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within  the  period  of  statutory  limitation.  This  liberal  rule 
of  construction  of  the  act  of  congress  was  the  one  adopted  by 
the  Hon.  Edwards  Pierrepont,  then  attorney  general  of  the 
United  States,  in  his  opinion  under  date  of  November  10, 
1875,  to  General  Gill,  the  special  attorney  of  the  government, 
after  the  commencement  of  these  proceedings.  He  says: 
"  On  tliis  point  I  tliink  it  may  well  be  conceded  that  if,  at  the 
period  of  the  transfer  [tlie  transfer  of  the  improvement  to  the 
United  States],  there  were  any  lands  flowed  by  means  of  the 
works  of  said  improvement,  for  which  the  land-owners  were 
then  legally  entitled  to  claim  compensation  as  for  property 
taken  or  appropriated  for  public  purposes,  and  the  United 
States  thenceforth  maintained  the  flowage  of  the  lands  in  the 
same  manner  and  to  the  same  extent,  thus,  as  it  were,  adopt- 
ing the  original  taking  or  appropriation  thereof,  the  obligation 
to  pay  such  compensation  devolved  upon  the  United  States,  not 
by  virtue  of  any  agreement  or  understanding  with  said  com- 
pany, but  by  mere  operation  of  lawP  This  rule  of  damages 
was  substantially  adopted,  in  all  probability,  by  the  commis- 
sioners making  the  assessment,  as  well  as  by  the  circuit  court 
on  appeal. 

By  the   Court,  —  The   judgment  of    the  circuit  court  is 
affirmed,  with  costs. 

Taylob,  J.,  took  no  part  in  this  cause. 


Fick  vs.  Mulholland. 
January  T—Fehriutry  3, 1880. 

Reversal  op  Judgment.    (1)  For  failure  of  jury  to  find  upon  some 

issues  of  fact. 
Evidence:    Dissolution  op  Partnership.    (2)  When  declarations  of 

one  partner  inadmissible. 
Special  Verdict.    (3)  Power  of  court  to  send  jury  hack  to  reconsider 

verdict. 

Exemption.    (4)  Whatconstitutesaclaimof  property  as  exempt  from  ex- 
ecution, 

1.  The^iCt  that,  in  an  acticm  at  law,  only  one  of  three  issnes  of  fact  made  l^ 
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the  pleadings  was  submitted  to  or  passed  upon  by  the  juiy,  is  held  no 
ground  for  reversing  a  judgment  for  the  plaintiff  (in  whose  favor  the 
third  issue  was  found),  where  there  was  evidence  on  plaintiff's  part  to 
sustain  the  judgment,  and  no  conflicting  evidence  that  was  admissible. 

2.  Where  the  question  is,  whether  a  partnership  was  dissolved  before  certain 
goods  were  seized  on  execution  for  a  partnership  debt,  proof  of  state- 
ments made  by  one  of  the  former  partners,  after  such  alleged  dissolution, 
in  the  absence  of  the  other  partner,  is  inadmissible. 

8.  After  the  bringing  in  of  a  special  verdict,  the  court  may  send  the  jury  back 
to  make  an  answer  more  specific. 

4.  Where  plaintiffs  goods,  seized  by  an  officer  on  attachment,  were  in  &ct 
exempt  from  seizure,  and  the  jiuy  found  that  after  the  seizure  plaintiff 
demanded  their  return,  and  stated,  as  his  reason  for  the  demand,  "  that 
it  was  his  property,  and  he  wanted  it  to  support  his  family:''  Held,  that 
this  shows  a  claim  of  the  property  as  exempt. 

APPEAL  from  the  Circuit  Court  for  Manitowoc  County. 

Action  to  recover  damages  for  the  alleged  unlawful  taking 
and  conversion  by  the  defendant  of  thirty-seven  barrels  of 
beer  of  the  value  of  $167,  and  three  hundred  and  thirty  pounds 
of  hops  of  the  value  of  $33.  Answer,  that  the  defendant,  at 
the  time  of  the  alleged  taking  and  conversion,  was  the  sheriff 
of  Ittanitowoc  county;  that  the  property  in  controversy  was 
then  the  property  of  the  plaintiff  and  one  Maiboom,  as  part- 
ners; that  a  writ  of  attachment  against  plaintiff  and  Maiboom 
was  duly  issued  by  a  justice  of  the  peace,  and  placed  in  the 
hands  of  defendant  for  service;  that  he  seized  the  property  by 
virtue  of  such  writ;  and  that  he  afterwards  sold  the  same  by 
virtue  of  an  execution  issued  on  a  judgment  duly  recovered 
against  the  plaintiff  and  Maiboom  in  the  action  in  which  the 
writ  of  attachment  issued. 

On  the  trial,  the  plaintiff  claimed  that  he  was  the  sole  owner 
of  the  property;  that  it  was  exempt  from  execution;  that  he 
demanded  it  of  the  defendant  after  seizure,  as  exempt  property; 
and  that  it  was  of  the  value  stated  in  the  complaint.  The 
defendant  claimed  that  the  property  belonged  to  the  plaintiff 
and  Maiboom,  as  partners,  and  that  the  partnership  interest 
therein  was  never  severed  so  as  to  subject  it  to  any  exemption 
right;  also,  that  the  plaintiff  did  not  claim  it  under  the  ex- 
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emption  law,  bat  only  demanded  it  generally,  without  stating 
the  grounds  of  his  demand. 

The  opinion  contains  a  sufficient  statement  of  the  testimony, 
and  the  rulings  of  the  court  on  objections  thereto. 

The  court  refused  to  give  certain  instructions,  proposed  on 
behalf  of  the  defendant,  submitting  to  the  jury  the  questions 
whether  the  plaintiff  and  Maiboom  were  partners,  and  the 
owners  of  the  property  in  controversy  when  the  defendant 
seized  it,  and  whether,  although  there  may  have  been  a  dis- 
solution before  that  time,  such  dissolution  was  not  conditional 
and  inoperative  to  divest  Maiboom  of  his  interest  in  the  part- 
nership assets. 

The  court  submitted  the  following  questions  to  the  jury: 
"  First,  When  Fick  demanded  the  property  of  Mulhollandy 
after  he  had  levied  upon  it,  did  Fick  state  to  him  why  he  de- 
manded and  wanted  the  property?''  The  jury  answered,  "  He 
did."  "  Second,  If  you  answer  that  he  did,  state  the  reason 
he  gave  Mxilholland  for  making  the  demand.'^  The  jury  an- 
swered, "  Because  it  was  his  property." 

When  the  verdict  was  returned,  the  following  proceedings 
were  had:  "By  the  Court:  *That  will  not  do,  gentlemen;  that 
is  not  an  answer  to  one  of  the  questions.  The  question  is,  If 
you  answer  that  he  did,  state  the  reason  he  gave  Mr,  Mulhol- 
land  for  making  the  demand.  Do  you  mean  to  say,  by  that 
answer,  that  that  was  the  only  reason  he  gave?'  By  a  juror: 
'That  is  the  only  reason  we  could  find.'  The  court:  *The  an- 
swer is.  Because  it  was  his  property.  If  you  mean  to  say  by 
that.  Because  it  was  his  property,  and  for  no  other  reason, 
then  I  think,  perhaps,  that  you  find  that  that  was  the  only 
reason.  You  should  make  it  a  little  more  definite  and  certain, 
that  is  all,  so  that  there  can  be  no  question  about  entering  a 
verdict  on  it;  and  I  think  I  shall  send  you  out  and  let  you 
make  that  answer  more  definite.  If  you  mean  to  say  it  was 
because  it  was  his  property  and  that  was  the  only  reason,  say 
that  was  the  only  reason.' 
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"  To  the  giving  of  which  said  charge  the  defendant  excepted. 
Thereupon  the  jury  retired,  and  afterwards  returned  the  fol- 
lowing addition  to  their  previous  answer  to  the  second  qres- 
tion,  viz.:  *  And  he  wanted  it  to  support  his  family.' " 

No  general  verdict  was  returned.  The  court  denied  a  motion 
for  a  new  trial,  and  gave  judgment  for  the  plaintiff  for  the 
value  of  the  property  stated  in  the  complaint,  and  interest. 
The  defendant  appealed  from  the  judgment. 

For  the  appellant,  there  was  a  brief  by  Ncish  &  Schmitz^ 
and  oral  argument  by  Mr.  Nash: 

1.  There  is  no  exemption  to  a  partnership  as  such;  and  to 
entitle  the  partner  individually  to  exemption,  there  must  first 
be  a  severance  (Russell  v.  Zennoiij  39  Wis.,  570;  Pond  v. 
Kimhall^  101  Mass.,  105;  Gaylord  v.  Imhoff,  26  Ohio  St, 
317;  Bonsallv,Comly^4AY^9k.8t.^4iAS)\  and  the  severance 
must  be  by  consent  of  all;  one  partner  alone  cannot  sever. 
Burns  v.  Harris^  67  N.  C,  140.  If  the  plaintiff,  on  dissolu- 
tion  of  the  partnership,  agreed  to  take  the  property  of  the  firm 
and  pay  the  partnership  debts,  he  held  as  trustee  until  that 
end  was  accomplished,  and  the  property  remained  that  of  the 
copartnership.  People  ex  rel.  Till  v.  Roy^  3  Neb.,  261;  Gid- 
dings  v.  Palmer^  107  Mass.,  269;  Matter  of  Shepard^  3  Ben., 
34:7;  Parsons  on  Partn.,  331,  393, 394.  2.  The  special  verdict 
did  not  determine  a  single  one  of  the  issues  raised  by  the 
pleadings,  and  the  court  erred  in  entering  judgment  thereon. 
Eisemann  v.  Swan^  6  Bosw.,  668;  Du  Bayv,  Uline^  6  Wis., 
588;  Bates  V.  Wilbur,  10  id.,  416;  Child  v.  Child,  13  id.,  17; 
Everit  v.  Walworth  County  Bank,  13  id.,  419;  Rose  v.  Toh 
ley,  15  id.,  443;  Gorman*  v.  Ball,  18  id.,  24;  Appleton  v. 
Barrett,  22  id.,  568;  Warner  v.  Hunt,  30  id.,  200.  3.  The 
court  erred  in  rejecting  testimony  as  to  a  conversation  between 
the  defendant  and  plaintiff's  copartner  upon  the  subject  of  the 
partnership.  The  declarations  and  admissions  of  a  partner  are 
competent  evidence  against  the  parties,  to  prove  the  partner- 
ship.   2  Greenl.  Ev.,  §  484,  and  cases  there  cited.    4.  The  jury 
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answered  the  second  question  submitted  to  them  in  a  plain, 
direct  manner,  and  it  was  error  to  send  them  oat  a  second 
time,  against  defendant's  objection,  with  a  direction  to  find 
some  further  reason  given  by  plaintiff  for  the  demand;  espe- 
ciallj  when  one  of  the  jurors  informed  the  court  that  they  had 
returned  the  only  reason  they  were  able  to  find*  Bleach  v.  C. 
i&N.  W.  Bailway  Co..  [arUey  p.  168.] 

For  the  respondent,  there  was  a  brief  by  JS.  G.  <&  W.  J. 
Turner,  and  oral  argument  by  W.  J.  Turner.  They  con- 
tended that,  whether  the  property  in  dispute  was  partner- 
ship property  or  not,  the  plaintiff  could  claim  it  as 
exempt  Busaell  v.  Lennon,  39  Wis.,  570;  Newton 
V.  Howe,  29  id.,  531;  Stewart  v.  Brown,  37  N.  T.,  350; 
BadcUff  V.  Wood,  25  Barb.,  52;  Hoyt  v.  Van  AUtyne,  15 
id.,  571;  Servanti  v.  Lusk,  43  Cal.,  238;  Howard  v.  Jones, 
50  Ala.,  67;  Worman  v.  Oiddey,  30  Mich.,  151;  Thompson 
on  Homesteads,  etc.,  §§  210,  211,  216.  They  further  argued 
that  the  question  of  demand  was  the  only  one  in  dispute;  and 
as  the  uncontradicted  evidence  proved  the  other  facts  necessary 
to  entitle  plaintiff  to  recover,  judgment  was  properly  rendered 
upon  the  special  verdict.  Uncontroverted  or  immaterial  facts 
are  not  submitted  to  a  jury.  Wells  on  Questions  of  Law  and 
Fact,  §  21;  Hutchinson  v.  C.  cfe  N.  W.  Bailioay  Co,,  41  Wis., 
541,546;  McNarra  v.  Same,  id.,  75;  Williams  v.  Porter, 
id.,  422. 

Lyon,  J.  The  pleadings  presented  the  following  questions 
of  fact  for  determination:  First.  Was  the  property  in  con- 
troversy, when  seized,  the  sole  property  of  the  plaintiff,  or  was 
it  the  property  of  the  firm  consisting  of  the  plaintiff  and 
Maiboom?  Second.  Did  the  plaintiff  demand  the  property  as 
being  exempt  from  seizure  and  sale  under  the  attachment  and 
execution?  Third.  What  was  the  value  of  the  property?  The 
second  question  alone  was  submitted  to  the  jury.  By  the  rule 
asserted  in  Hutchinson  v.  Bailway  Co.,  41  Wis.,  541,  and 
Vol.  XLVIII.-27 
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repeatedly  applied  since,  the  failure  to  submit  the  other  ques- 
tions of  fact  to  the  jury  is  not  error  unless  the  testimony  bear- 
ing upon  them  is  conflicting. 

After  careful  examination  of  the  testimony,  we  are  unable 
to  say  that  there  is  any  conflict  of  proof.  It  satisfactorily 
appears  that  the  plaintiff  and  Maiboom  were  partners  in  the 
brewing  business  before  the  property  was  seized,  but  that  the 
copartnership  was  dissolved  by  mutual  consent,  and  the  prop- 
erty of  the  firm  transferred  to  the  plaintiff,  a  few  days  before 
the  seizure,  the  plaintiff  undertaking  to  pay  the  debts  of  the 
firm.  One  Blouquelle,  a  witness  called  by  the  defendant,  tes- 
tifies that  he  was  present  when  the  partners  settled  their  mat- 
ters, and  gives  the  various  items  of  account  adjusted  between 
them.  His  testimony  is,  that  the  price  of  the  beer  and  hops 
in  controversy  was  then  agreed  upon,  and  the  amount  charged 
to  plaintiff  in  the  settlement;  that  plaintiff  agreed  to  pay  cer- 
tain debts  of  the  firm,  including  that  for  which  the  attachment 
suit  was  brought;  and  that  Maiboom  thereupon  went  off,  and 
had  nothing  more  to  do  with  the  plaintiff  after  that  time. 

The  defendant  testified  that  he  seized  and  sold  the  property 
on  the  faith  of  an  assurance  by  Maiboom  that  there  was  no 
dissolution  of  the  partnership  until  plaintiff  should  pay  the 
debts  of  the  firm.  The  plaintiff  is  not  bound  by  the  state- 
ments of  Maiboom  adverse  to  his  interest,  and  made  in  his 
absence.  The  testimony  is  not  within  the  rule  that  the  admis- 
sion of  a  partner  in  a  matter  of  partnership  concern  is  evidence 
against  the  firm;  for  here  the  existence  of  the  alleged  firm  is 
denied,  and  the  testimony  was  given  for  the  purpose  of  prov- 
ing the  copartnership.  The  testimony  of  Maiboom's  state- 
ments was  not  competent,  and  cannot  be  regarded  as  tending 
to  prove  the  copartnership.  Indeed,  earlier  in  the  trial  the 
same  testimony  was  offered,  and  the  court  very  properly 
rejected  it 

Blouquelle  was  the  only  witness  who  testified  as  to  the  terms 
of  the  settlement  between  the  plaintiff  and  Maiboom;  and  we 
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thiuk  his  testimony  proves  conclusivelj  that  the  copartnership 
was  dissolved,  and  the  whole  title  to  the  property  in  contro- 
versy vested  in  the  plain tiflE  before  the  seizure;  and  that  the 
property  was  nnafiected  by  any  trust  which  deprived  him  of 
an  exemption  right  therein. 

According  to  these  views,  the  instructions  asked  relating  to 
the  question  of  partnership  were  properly  refused,  and  there 
was  no  occasion  to  submit  the  question  to  the  jury. 

As  regards  the  value  of  the  property,  the  plaintiff  testified 
that  the  beer  was  worth  five  dollars  per  barrel  and  the  hops 
eight  cents  per  pound,  when  seized.  Other  witnesses  testified 
that  the  beer  was  worth  but  three  dollars  per  barrel  when 
sold,  and  the  evidence  tended  to  show  that  it  deteriorated  in 
value  after  seizure.  The  value  when  seized  rests  upon  the 
testimony  of  the  plaintiff  alone,  which  is  uncontradicted. 
There  was,  therefore,  nothing  to  submit  to  the  jury  on  the 
question  of  value.  A  computation  will  show  that  the  value 
for  which  judgment  was  given  was  less  than  that  placed  upon 
it  by  the  plaintiff. 

We  think  it  was  not  error  for  the  court  to  send  the  jury 
back  to  make  their  finding  more  specific  This  is  very  com- 
mon practice.  The  court  was  not  satisfied  with  the  answer 
to  the  second  question,  and  required  the  jury  to  find  whether 
the  only  rejison  plaintiff  gave  for  demanding  the  property  was 
that  it  was  his  property,  and,  if  he  gave  any  other  reason,  to 
find  it.  That  is  to  say,  the  court  regarded  the  finding  as 
uncertain,  and  required  the  jury  to  make  it  certain.  This  the 
court  may  properly  do. 

The  remark  of  a  juror  that  they  could  find  no  other  reason 
for  the  demand,  is  not  significant.  He  could  only  speak  for 
himself,  and  the  fact  that  the  jury  found  the  plaintiff  gave 
another  reason  therefor,  proves  merely  that  the  juror  changed 
his  opinion.  Besides,  the  verdict,  as  finally  rendered,  is 
abundantly  sustained  by  the  evidence.  It  also  shows  that 
the  plaintiff  substantially  claimed  the  property  as  exempt. 
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Errors  are  assigned  on  the  rulings  of  the  court  rejecting 
offered  testimony.  The  more  material  of  these  rulings,  if 
erroneous,  were  corrected  by  the  subsequent  admission  of  the 
rejected  testimony.    The  others  we  regard  unimportant. 

We  think  the  record  discloses  no  error  for  which  the  judg- 
ment should  be  disturbed. 

By  the  Court.  — Judgment  affirmed. 


NoiiTHRUP  vs.  Germania  Fire  Insurance  Company. 

January  7  —  February  3, 1880, 

Agency:  Inconsistent  employments. 

A  person  employed  by  the  owner  of  property  as  a  mere  watchman  or  guard 
thereof  I  is  not  by  such  employment  incapacitated  to  issue  a  valid  pol- 
icy on  the  property  in  behalf  of  an  insurance  company  of  which  he  is 
the  agent. 

APPEAL  from  the  Circuit  Court  for  JFond  du  Lac  County. 

Action  on  a  policy  of  insurance  on  certain  buildings,  and 
machinery  and  fixtures  therein,  in  Winneconne.  On  the  trial, 
the  court  nonsuited  the  plaintiff.  This  appeal  is  by  the  plaint- 
iff from  the  judgment  of  nonsuit. 

Geo.  E.  Sutherland^  for  appellant,  upon  the  question  of 
agency,  argued  that  it  could  not  be  seriously  claimed  that 
because  an  insurance  agent  had  the  keys  of  property  left  with 
him,  he  was  incompetent  to  insure  it;  that  such  control  of  the 
property  was  not  inconsistent  with  his  duty  to  the  company, 
but  was  in  fact  safer  and  better  for  the  company;  that  it  is  a 
fact  of  common  notoriety  that  nearly  all  real  estate  agents  are 
also  insurance  agents,  and  write  policies  under  like  circum- 
stances, and  if  the  rule  of  the  court  below  were  to  be  adopted 
and  enforced,  at  least  one  quarter  of  the  existing  insurance 
would  be  swept  away.  Certainly  the  company  itself  could 
issue  a  valid  policy  of  insurance,  though  having  the  properly 
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in  charge;  and  no  valid  reason  can  be  assigned  why  its  general 
agent  conld  not  do  the  same.  Again,  it  appears  that  Edwards 
made  an  entire  and  perfect  verbal  contract  of  insurance  with 
plaintiflE's  son  before  he  received  the  keys  of  the  house,  when 
this  question  could  not  be  raised.  The  written  policy,  when 
issued,  related  back  to  the  verbal  one.  Ligkthody  v.  N.  A. 
Ins.  Co.j  23  Wend.,  18;  Sanborn  v.  Fireman^ 8  Ins.  Co.^  16 
GrayJ  448.  At  any  rate,  the  question  of  Edwards'  agency 
was  for  the  jury,  and  not  for  the  court.  Wood  on  Fire  Ins., 
pp.  632,  681;  26  N.  Y.,  460;  61  Pa.  St.,  107;  Anaon  v.  Win- 
neaheik  Ins.  Co.^  23  Iowa,  84;  Bebee  v.  Rartford  Ins.  Co.y 
25  Conn.,  51;  Woodbury  Savings  Bank  v.  Charter  Oak  Ins, 
Co.y  31  id.,  519;  Rowley  v.  Emyvre  Ins.  Co.,  36  N.  Y.,  650; 
Bathbone  v.  Ins.  Co.^  31  Oonn.,  194;  Hough  v.  City  F.  Ins. 
Co.y  29  id.,  10;  Pierce  v.  Nashua  Ins.  Co.,  9  Am.,  235;  50 
N.  H.,  297;  Sheldon  v.  Conn.  Mut.  Life  Ins.  Co.,  25  Conn., 
207;  Sprague  v.  Ins.  Co.,  69  N.  Y.,  128.  Finally,  admitting 
Edwards  to  have  been  plaintiflE's  agent  in  effecting  the  insur- 
ance, the  contract  was  not  void,  but  only  voidable.  The  de- 
fendant company  has  received  the  premium,  retains  the  same, 
and  has  not  offered  to  return  it.  It  must  therefore  be  held  to 
have  aflSrmed  the  contract.  New  York  Central  Ins.  Co.  v. 
National  Protection  Ins.  Co.,  20  Barb.,  468;  Mershon  v. 
Ins.  Co.j  34  Iowa,  87;  Washoe  Tool  Co.  v.  Ins.  Co.y  66  K  Y., 
613;  Zy coming  Ins.  Co.  v.  SlockboweVy  26  Pa.  St,  199; 
Powell  V.  Factor's  Ins.  Co.^  28  La.  Ann.,  19;  WilUainsburgy 
etc.y  Ins.  Co.  v.  Cary,  83  111.,  453. 

For  the  respondent,  there  was  a  brief  by  Cottrill,  Cary  cfe 
HansoUy  and  oral  argument  by  Mr.  Cottrill.  They  argued 
from  the  testimony,  that  Edwards,  when  he  issued  the  policy  of 
insurance,  was  acting  as  plaintiff's  agent;  and  that  he  exceeded 
his  instructions  from  the  defendant  company,  and  plaintiff,  his 
principal,  was  chargeable  with  notice  of  that  fact.  They 
further  contended  that  the  same  person  could  not  be  agent  for 
both  contracting  parties.    Stewart  v.  Mather,  32  Wis.,  344; 
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Famsworih  v.  Brunquest^  86  id.,  202;  Meyer  v.  Hanchett^ 
39  id.,  419;  Bray  v.  Morae^H  id.,  843;  Shwlatidv.  Monitor 
Iron  Works,  41  id.,  162;  Rice  v.  Wood,  113  Mass.,  133; 
Famsworthv.  Remmer,  1  Allen,  494;  Walker  v.  Osgood,  98 
Mass.,  348;  Baism  v.  Clark,  41  Md.,  158;  Lynch  v.  FaUon, 
11  R.  I.,  311;  Scribner  v.  Collar,  Hd  Mich.,  375;  Pugsleyv. 
Murray,  4  E.  D.  Smith,  245;  Everhart  v.  Searhj  71  Pa. 
St.,  256. 

Lyon,  J.  The  testimony  tended  to  show  that  the  plaintiff, 
who  resided  in  Ripon,  owned  considerable  real  estate  in  "Win- 
neconne,  including  the  insured  property;  and  that,  during 
several  years  preceding  the  time  when  such  property  was 
burned,  he  frequently  employed  one  Edwards,  a  land  agent  at 
Winneconne,  and  also  the  general  agent  of  the  defendant  com- 
pany there,  to  collect  rents  and  pay  taxes  on,  and  to  find 
purchasers  of,  portions  of  such  real  estate.  Edwards  was  not 
employed  by  the  plaintiff  as  his  agent  in  respect  to  such  real 
estate  generally,  but  was  employed  from  time  to  time  te  do 
specific  acts  in  respect  to  specific  property. 

From  January  te  about  April  1,  1877,  a  son  of  the  plaintiff 
was  at  Winneconne,  and  during  that  time  had  the  sole  charge 
of  the  insured  property,  as  the  agent  of  his  father.  In  the 
latter  part  of  March,  the  plaintiff  directed  his  son  to  have  Ed- 
wards insure  the  property  in  the  Underwriters'  Agency,  the 
same  as  Edwards  had  formerly  insured  it,  and  to  give  the  key 
of  one  of  the  buildings  to  Edwards,  and  have  him  "  take  charge 
of  and  see  to  all  the  property  in  the  building."  The  defend- 
ant company  is  a  member  of  the  Underwriters'  Agency.  Pur- 
suant to  the  above  instructions,  plaintiff's  son  applied  to  Ed- 
wards to  insure  the  property.  Edwards  agreed  to  do  so,  and 
they  arranged  that  he  should  retain  the  premium  out  of  a 
larger  sum  in  his  hands,  collected  by  him  for  the  plaintiff. 
Edwards  stated  that  he  was  busy  then,  but  would  write  the 
policy  the  next  day,  and  that  in  the  meantime  the  property 
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was  insured.  The  son  then  put  the  property  in  his  charge, 
and  left  Winneconne. 

Edwards  neglected  to  write  the  policy  until  May  7th.  A 
few  hours  after  he  had  written  it,  and  mailed  his  report  of  the 
transaction  to  the  proper  oflSce,  the  property  was  destroyed  by 
fire. 

We  do  not  say  that  the  above  facts  are  proved,  but  only 
that  there  is  sufficient  evidence  tending  to  prove  them,  to 
support  a  special  finding  that  they  are  true.  The  nonsuit  was 
g!-anted  on  the  sole  ground  that  the  uncontradicted  evidence 
proved  Edwards  to  have  been  the  agent  of  the  plaintiff  when 
he  wrote  the  policy.  Because  he  was  such  agent,  the  court 
was  of  the  opinion  that  he  had  no  authority  to  write  the  policy, 
and  hence  that  the  same  does  not  bind  the  defendant  com- 
pany. 

Under  the  testimony  the  jury  might  properly  have  found 
that  Edwards  had  no  control  of  the  property,  except  to  watch 
over  it  and  guard  it  against  destruction  or  injury.  For  the 
purposes  of  this  appeal,  we  must  assume  that  he  had  no  other 
power  over  it.  Unless  it  can  be  held,  therefore,  that  the  mere 
watchman  or  guard  of  the  property  of  another,  who  happens, 
at  the  same  time,  to  be  an  insurance  agent,  is  thereby  incapac- 
itated to  write  a  valid  policy  on  the  property  at  the  request  of 
the  owner,  this  judgment  cannot  be  sustained.  We  are 
aware  of  no  case  in  which  it  has  been  so  held  —  certainly  none 
was  cited  on  the  argument;  and  we  are  cognizant  of  no  rule  of 
law  which  incapacitates  an  insurance  agent,  thus  entrusted 
with  the  care  of  property,  to  write  a  valid  policy  upon  it.  In- 
deed, it  was  well  said  in  argument,  that  presumably  it  is  for 
the  interest  of  the  insurance  company  taking  the  risk  that 
the  insured  property  be  watched  and  guarded  by  its  own 
chosen  agent. 

We  conclude,  therefore,  that  the  nonsuit  cannot  be  sup- 
ported on  the  ground  upon  which  the  court  granted  it.  We 
are  also  of  the  opinion  that  no  other  fact  fatal  to  a  recovery 
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on  the  policy  is  inoontrovertibly  proved.  As  the  action  mnst 
be  again  tried,  we  purposely  abstain  from  commenting  upon 
other  questions  which  were  very  ably  argued  by  counsel,  lest 
we  might  inadvertently  prejudice  one  party  or  the  other  on 
the  trial.  It  is  deemed  advisable  to  go  no  further  on  this 
appeal  than  the  present  erigencies  of  the  case  require  us  to  go, 
leaving  to  both  parties  a  clear  field  for  future  contest 

By  the  Court.  —  Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 

Taylor,  J.,  took  no  part 


Tbowbkidoe  vs,  Sioklbb. 
January  8  —  Februarp  3, 18d(L 


Practice  after  reversal  of  judgment    Necessity  of  a  remittitar  btfore  fur- 
ther proceedhigSf  etc, 

1.  After  reversal  here  of  a  jadgment,  no  further  proceedings  can  properly  be 

taken  in  the  cause  in  the  court  below  until  the  record  has  been  remitted 
to  that  court;  and  proper  practice  requires  notice  of  the  filing  in  that 
court  of  the  record  so  remitted  to  be  given  to  the  opposite  pactgr  before 
any  further  proceedings  are  taken. 

2.  In  this  case,  therefore,  the  circuit  court  having  made  an  order  dismissing 

the  action,  etc.,  on  the  ground  that  more  than  a  year  had  elapsed  since 
the  reversal  of  the  judgment  and  the  award  of  a  new  trial  by  this  court, 
and  that  plaintifip  (who  was  respondent  in  that  appeal)  had  failed  to  pro- 
cure a  remittitur  of  the  record,  and  had  taken  no  proceeding  in  the 
action^  such  order  was  afterwards  properly  vacated  on  plaintiff  *s  motion. 
8.  Whether  it  was  the  duty  of  j^e  plaintiff  and  respondent  to  pay  the  costs 
in  this  court,  and  procure  a  remittitur,  is  not  here  determined. 

APPEAL  from  the  Circuit  Court  for  Fond  du  Lac  County. 

Eeplevin.  Defendant  appealed  from  an  order  setting  aside 
an  order,  previously  made  on  his  motion,  dismissing  the  action 
and  directing  an  assessment  by  a  jury  of  the  value  of  the  prop- 
erty taken  by  the  writ.  The  case  is  more  fully  stated  in  the 
ojpinion. 
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For  the  appellant,  there  was  a  brief  by  E,  S.  Bragg^  and 
oral  argument  by  8.  U.  Pinney.  They  argued  that  the  stat- 
ute (R  8.,  sec  3072),  by  its  terms,  makes  an  order  of  dismissal 
nisi}  It  impliedly  requires  the  party  claiming  the  benefit 
thereof  to  call  upon  the  party  guilty  of  laches,  to  show  cause 
why  the  order  of  dismissal  should  not  be  made  absolute;  and 
the  latter,  if  he  do  not  consent,  must  show  good  cause  against 
the  same.  After  the  order  is  made  absolute,  on  notice,  the 
statute  is  functus  officio;  and  though  loss  come  to  the  party, 
it  is  his  own  fault,  and  not  the  result  of  any  defect  in  the  law. 

The  power  to  reinstate  a  cause  dismissed  in  fact  under  the 
provisions  of  this  statute  is  not  vested  in  the  circuit  court. 
But  if  such  power  is  conferred,  it  can  only  be  upon  the  same 
condition  precedent  which  would  have  prevented  a  dismissal, 
i.  e.j  "  for  good  cause  shown."  The  plaintiff  was  cautioned, 
two  months  before  the  application  for  dismissal,  as  to  the  con- 
sequences of  his  neglect  to  procure  the  transmittal  of  the 
record;  and  when  the  motion  was  brought  up,  he  was  present 
by  attorney  and  was  heard,  but  offered  no  excuse  or  reason 
and  showed  no  cause  why  the  dismissal  should  not  be  made 
absolute.  Neither  do  the  moving  papers  for  reinstatement 
show  any  excuse. 

Geo,  E,  Sutherlandy  for  respondent,  made  the  following 
among  other  points:  1.  Defendant  was  the  appellant,  and 
the  successful  party  on  the  appeal,  and  it  was  his  duty  to  pro- 
cure the  record  to  be  transmitted.  2  Whittaker's  Prac,  826; 
4  Wait's  Prac.,  287,  §  2.  2.  It  was  irregular  to  proceed  with 
the  assessment  of  damages  while  the  record  was  in  another 
court  (Demming  v.  Weston^  15  Wis.,  236);  and  this  irregu- 
larity clearly  appears  in  the  fact  that  the  total  value  of  the 

'  Sec.  3072,  R.  S.  "  In  every  case  in  error,  or  on  appeal,  in  which  the 
sQineme  court  shall  order  a  new  trial  or  farther  proceedings  in  the  court  be- 
low, the  record  shall  be  transmitted  to  such  court,  and  proceedmgs  hod  there- 
on, within  one  year  from  the  date  of  such  order  in  the  supreme  court,  or  in 
default  thereof  the  action  shall  be  dismissed,  unless,  upon  good  cause  shown, 
the  court  shall  otherwise  order.*'  ' 
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property  was  assessed,  instead  of  defendant's  special  interest 
by  virtue  of  the  attachment  Battia  v.  Hamlin^  22  Wis.,  669; 
Lumbering  Company  v.  Tronson^  36  id.,  126;  Booth  v.  Able- 
many  20  id.,  21;  Single  v.  Schneider j  24  id.,  299;  Warner  v. 
Runty  30  id.,  200.  3.  The  oaae  was  noticed  for  trial  by  both 
parties  within  the  year  after  reversal.  This  was  clearly  a  step 
sufficient,  within  the  rule  of  Bonesteel  v,  OrviSy  31  Wis.,  117, 
and  Walsh  v.  Bart,  19  id.,  433,  to  prevent  peremptory  dis- 
missal. 4.  The  order  appealed  from  was  purely  discretionary, 
and  for  that  reason  will  not  be  reversed.  Welch  v.  Welch, 
33  Wis.,  542;  Crerar  v.  Railway  Co.,  35  id.,  67;  McDonald 
V.  G.  B.  cfe  M,  Canal  Co.,  42  id.,  335;  Johnson  v.  Eldred, 
13  id.,  485;  McCord  v.  McSpaden,  34  id.,  541;  Orehler  v.^ 
Eidelbush,  24  id.,  162. 

Orton,  J.  In  this  case,  upon  appeal  to  this  court,  the  judg- 
ment was  reversed  and  a  new  trial  ordered;  but  the  record 
still  remains  in  this  court,  and  has  not  been  transmitted  to  the 
circuit  court,  and  no  remittitur  from  this  court  has  been  filed 
with  the  clerk  of  that  court  More  than  one  year  had  elapsed 
since  the  date  of  such  order  for  a  new  trial,  when,  upon  mo- 
tion of  the  counsel  of  the  appellant,  the  defendant  in  the 
action,  the  circuit  court  made  an  order  dismissing  the  action, 
and  for  an  assessment,  by  a  jury,  of  the  value  of  the  property 
taken  by  the  writ  of  replevin,  and  such  assessment  was  made. 
Thereupon,  upon  motion  of  the  counsel  of  the  respondent  — 
the  plaintiff  in  the  action,  —  the  circuit  court  made  the 
order  setting  aside  such  order  of  dismissal  and  for  such  assess- 
ment, from  which  this  appeal  is  taken.  The  reason  given  in 
the  motion  papers  why  the  remittitur  from  this  court  has 
never  been  made,  and  the  records  have  not  ])een  transmitted 
to  the  circuit  court,  is,  that  the  costs  in  this  court  have  never 
been  paid;  and  the  appellant  insists  that  it  was  the  duty  of 
the  respondent  to  pay  such  costs,  obtain  such  remittitur,  and 
have  the  record  transmitted  to  the  circuit  court,  and  proceed 
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to  a  new  trial  in  the  action,  within  one  year  from  the  date  of 
said  order;  and  that  in  default  thereof  the  action  was  properly 
dismissed  by  virtue  of  the  statute,  now  found  in  section  3072 
of  the  revised  statutes. 

We  do  not  decide  whose  duty  it  was  to  pay  such  costs  and 
cause  such  a  transmission  of  the  record  to  the  circuit  court 
But,  assuming  that  it  was  the  duty  of  the  respondent  to  do 
so,  we  are  clearly  of  the  opinion  that  the  circuit  court  had  no 
jurisdiction  to  take  any  such  proceedings  in  the  action  until 
it  had  possession  of  the  record  by  a  remittitur.  How  could 
the  circuit  court  say,  as  it  does  in  the  recitals  of  its  order  of 
dismissal  and  for  an  assessment  by  a  jury:  "  And  it  further 
appearing  to  the  court  that  the  action  is  replevin,  and  that 
the  property  in  controversy  was  seized  and  delivered  to  the 
plaintiff,  and  the  defendant  having  given  notice  in  his  answer 
of  a  demand  for  judgment  for  the  value,  instead  of  for  the  return 
of  the  property;  .  .  .  and  it  further  aj>peartng  thsi  more 
than  one  year  had  elapsed  since  the  reversal  of  judgment,  and 
an  award  of  a  venire  de  novOj  by  the  supreme  court"  — when 
that  court  could  legally  and  properly  know  such  condition  of 
the  cause  and  such  proceedings  therein  hj/  the  record  alone, 
and  no  such  record  was  before  the  court  or  on  file  with  the 
clerk?  If  the  appellant  wished  to  move  for  a  dismissal  of  the 
action,  and  thereupon  for  an  assessment  by  a  jury  of  the  value 
of  the  property  taken  by  the  writ,  by  reason  of  such  delay,  he 
should  first  have  procured  a  remittitur  and  transmission  of 
the  record  to  the  circuit  court,  so  as  to  give  that  court  juris- 
diction to  take  such  action  in  the  cause. 

The  statute  provides,  in  section  3067,  Revised  Statutes,  that 
"  when  the  amount  of  damages  to  be  paid  by  the  appellant,  on 
affirmance  of  the  judgment  or  order  appealed  from,  pursuant 
to  any  undertaking,  is  not  fixed  by  the  judgment  or  decision 
of  the  supreme  court  on  the  appeal,  the  circuit  court  may, 
after  the  remittitur  of  the  record  from  the  supreme  court  is 
filed,  order  a  reference  to  ascertain  such  damages,"  etc.    And^ 
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again,  in  section  3071:  "  In  all  cases  the  supreme  court  shall 
remit  its  judgment  or  decision  to  the  court  from  which  the 
appeal  or  writ  of  error  was  taken,  to  be  enforced  accordingly." 
"  The  clerk  of  the  supreme  court  shall  remit  to  such  court  the 
papers  transmitted  to  the  supreme  court  on  the  appeal  or  writ 
of  error,  together  with  the  judgment  or  decision  of  the  su- 
preme court  thereon,"  etc.  These  provisions  clearly  show 
that  the  circuit  court  can  take  cognizance  of  the  cause  only 
upon  a  remittitur  of  the  record  filed  in  that  court  The  judg- 
ment of  the  supreme  court  is  remitted  to  the  circuit  court, 
together  with  the  record  on  which  it  was  made,  to  be  there 
enforced;  and  they  must  therefore  be  broughtybrmaZ^  to  the 
notice  of  that  court,  and,  until  the  judgment  of  the  supreme 
court  is  incorporated  in  its  records,  no  proceedings  can  be  in- 
stituted to  enforce  its  directions.  Seacorct  v.  Morgariy  17 
How.  Pr.,  894;  Lawrence  v.  Batik  of  Iiej>uhlicj  6  Kob.,  497; 
Vermilye  v.  Seldon^  6  How.  Pr.,  41., 

After  the  remittitur  has  been  regularly  sent  to  the  court 
below,  and  actually  filed  with  the  clerk  of  such  court,  the  su- 
preme court  then  loses  jurisdiction  of  the  cause,  and  the  court 
below  only  has  jurisdiction  therein.  Dresser  v.  BrooJcSy  2  N. 
Y.,  659;  Frazerv.  Western^  3  How.  Pr.,  235;  Legg  v.  Over- 
hagh^  4  Wend.,  188;  Cushman  v.  Hatfield^  52  K  T.,  653. 

The  proper  practice  seems  to  be,  that  the  remittitur  from 
the  supreme  court  is  sent  to  and  filed  by  the  elerk  of  the  court 
below,  and  notice  of  such  filing  given  to  the  opposite  party, 
before  any  proceedings  can  be  taken  in  the  cause  in  such  court. 
McGregor  v.  Buell^  33  How.  Pr.,  450.  The  statutes  of  New 
York,  in  respect  to  the  judgment  roll  and  to  a  remittitur  from 
the  appellate  court  to  the  court  below,  are  very  similar  to  our 
own,  and  therefore  these  authorities  are  applicable. 

By  the  Court. — The  order  of  the  circuit  court  is  affirmed, 
with  costs. 

Taylor,  J.,  took  no  part  in  this  cause. 
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January  8 —February  5, 1880. 

Promissory  Note,  mth  indorsed  assignment,  converted  by  payee,  and  pay' 
ment  made  to  a  person  other  than  the  assignee :    Presumptions :   Notice, 

The  payee  of  a  note  delivered  it  as  collateral  security,  with  his  written  as- 
signment to  the  pledgee  indorsed  thereon,  and  the  pledgee  afterwards 
gave  temporary  i>ossession  of  the  note  for  a  specific  purpose  to  the 
payee,  who  thereupcm  converted  it  to  his  own  nse,  by  selling  it  to  one 
W.,  to  whom  the  makers  paid  the  note,  and  took  it  up.  In  an  action 
by  the  pledgee  against  the  makers,  Held, 

1.  That,  defendants  refusing  to  produce  the  note,  on  notice,  it  must 
be  presumed  that  when  they  took  it  up  the  assignment  indorsed  re- 
mained unerased  and  uncancelled. 

2.  That  from  the  note  itself,  in  that  condition,  both  W.  and  defend- 
ants were  chargeable  with  notice  of  plaintiff's  rights  as  assignee;  mere 
possession  of  the  note  in  that  state  by  the  payee  did  not  raise  any  legal 
presumption  of  a  reassignment  to  him;  the  inabihty  of  W.  to  read,  or 
his  having  in  fact  overlooked  the  assignment,  would  not  prevent  his 
being  chargeable  witii  notice  thereof;  the  delivery  of  the  note  to  the 
payee  under  such  circumstances  would  not  estop  the  assignee  from  as- 
serting his  ownership;  and,  in  the  absence  of  further  evidence,  it  was 
error  to  direct  a  verdict  for  the  defendants. 

APPEAL  from  the  Circuit  Court  for  Jf^ond  du  Lao  County. 

The  case  is  thus  stated  by  Mr.  Justice  Tayloe: 

"  The  defendants  gave  one  II.  G.  Sampson  their  non-nego- 
tiable promissory  note  for  the  sum  of  $275,  dated  on  or  about 
the  first  of  January,  1878,  and  payable  six  months  after  date. 
On  the  tenth  of  January,  1878,  Sampson  delivered  the  note  to 
the  plaintifF,  Pier^  as  collateral  security  for  the  payment  of 
his  note  of  $200,  given  to  said  Pier  on  that  day,  and  payable 
three  months  after  date.  At  the  same  time  he  made  a  written 
assignment  on  the  back  of  said  non-negotiable  note,  in  the 
following  form: 

*  For  value  received,  I  hereby  sell,  transfer  and  assign  to 
C.  K.  Pier  the  within  contract.  H.  G.  Sampson.' 

"  This  note  remained  in  the  hands  of  Pier  until  the  twelfth 
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day  of  April,  1878.  On  that  day  Sampson  paid  Pier  $100  on 
his  note  for  $200,  and  gave  him  a  new  note  for  $100,  payable 
90  days  after  data  This  last  note  remained  unpaid  at  the 
time  of  the  trial  of  this  action. 

"  On  the  same  day  the  following  transaction  took  place  be- 
tween Pier  and  Sampson  in  regard  to  the  note  of  Bullis  and 
Pobhins: 

"  Sampson  wanted  to  sell  this  note  to  Pier,  and  he  declined 
buying  it  Sampson  then  said  to  Pier^  that  if  he  went  on  the 
street  he  thought  he  could  sell  it,  and  wanted  to  know  if  Pier 
was  willing  to  assign  it  over  if  he  sold  it.  Pier  said  he  was 
willing  to  assign  as  soon  as  he  got  his  money  on  the  other 
note.  Sampson  then  wanted  Pier  to  take  the  note  over  to 
George  Arnold  or  Mr.  Hamilton,  or  both,  to  show  to  them. 
Pier  told  Sampson  he  could  take  it  himself,  and  if  they 
wanted  to  buy  it,  they  could,  and  he  would  make  an  assign- 
ment of  it.  Pier  testifies  that  the  arrangement  was,  in  sub- 
stance, that  Sampson  should  take  the  note  and  show  it  to  some 
men  who,  Sampson  thought,  would  buy  it,  and  if  he  could  sell, 
bring  it  back  to  him,  and  he  would  assign  it  on  being  paid  the 
amount  of  his  $100  note.  Sampson  took  the  note,  and  never 
returned  it,  but  on  the  same  day  sold  it  to  one  Weyer;  and 
Weyer  took  it  the  next  day  to  the  makers,  Bullis  and  Bobbins, 
and  they  paid  him  the  amount  thereof  and  took  it  up.  Weyer 
swore  th^t  he  held  the  note  of  Sampson,  on  which  one  Bran- 
chand  was  indorser,  for  $200;  that  he  and  Branchand  knew 
that  Sampson  held  the  note  of  Bullis  and  Bobbins^  and  were 
anxious  to  get  that  note  in  exchange  for  the  $200  note  he  held 
against  Sampson,  as  Bullis  had  told  him  if  he  got  their  note 
they  would  pay  him  the  cash  on  it.  In  the  purchase  of  the 
Bullis  and  Bobbins  note,  he  gave  in  exchange  Sampson  and 
Branchand's  note  for  $200,  and  $45  cash;  and  Bullis  and 
Bobbins  paid  him  the  money  on  the  note  the  next  day.  Weyer 
swore  that  he  did  not  see  the  assignment  on  the  back  of  the 
note  until  after  he  had  given  up  his  $200  note  and  paid  the 
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money;  tliat  he  then  saw  something  on  the  back  of  the  note, 
and  asked  Sampson  what  it  meant;  that  Sampson  said  ^he 
was  hard  up  this  winter,  and  took  np  a  little  money  on  it; 
that  it  was  all  right;  that  it  was  paid.'  That  the  plaintiff  had 
demanded  the  note  of  the  defendants  before  the  commence- 
ment of  the  action,  was  admitted  by  the  pleadings. 

"  Upon  this  evidence,  the  circuit  judge  directed  the  jury  to 
return  a  verdict  for  the  defendants.  The  plaintiff  duly  ex- 
cepted to  the  ruling  of  the  court." 

From  a  judgment  in  favor  of  the  defendants,  plaintiff  ap- 
pealed. 

For  the  appellant,  there  was  a  brief  by  Slt^pardd:  Shepard^ 
and  oral  argument  by  Geo.  E,  Sutherland: 

1.  The  appellant,  as  pledgee,  had  a  special  property  in  the 
note,  and  was  entitled  to  possession  thereof  against  every  one, 
subject  only  to  the  payment  of  the  debt  by  Sampson.  Story 
on  Bailm.,  §§  287,  299,  303,  352;  Edwards  on  Bailm.,  211-12; 
Macomher  v.  Parker^  14  Pick.,  497;  Hays  v.  Riddle^  1  Sandf. 
S.  C,  248.  2.  The  note  was  delivered  back  to  the  pledgor 
under  limited  authority  onjy,  as  special  bailee  or  agent.  Such 
delivery  neither  vested  in  him  any  power  to  sell  and  deliver, 
nor  justified  defendants  or  others  in  dealing  with  him  as  pos- 
sessed of  such  power.  Story  on  Agency,  §  299;  Hollina  v. 
Fmolevy  14  Moak,  138,  171,  172,  176;  Stephens  v.  Elwall^  4 
Maule  &  Sel.,  259.  3.  The  pledged  note  was  non-negotiable, 
and  defendants  were  chargeable  with  notice  of  plain tiflPs  title 
and  of  the  extent  of  Sampson's  authority.  Dows  v.  National 
Exchange  Bank^  91  U.  S.,  618;  Marine  Bank  v.  Fiske^  71 
N.  Y.,  353;  2  Kent's  Com.,  324,  620,  621;  Edwards  on 
Bailm.,  217;  Dnnlap's  Paley,  202,  207;  Covill  v.  EUl,  4 
Denio,  323.  4.  The  possession  by  Sampson,  not  being  incon- 
sistent with  plaintiff's  rights,  which  were  shown  by  the  paper 
itself,  raises  no  estoppel  against  plaintiff,  and  gives  defendants 
no  rights.    Mowley  v.  Brown^  71  N.  Y.,  85. 
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The  cause  was  submitted  for  the  respondent  on  the  brief  of 
E.  S.  Bragg: 

Sampson  was  payee  of  the  note,  and  no  assignment  with  his 
signature,  on  the  back  thereof,  could  outweigh  his  possession. 
Delivery  was  a  sine  qua  non  to  a  valid  transfer  of  the  title, 
but  a  written  assignment  was  not  an  absolute  requisite.  The 
purchaser  from  Sampson  paid  full  value  before  he  knew  of  the 
indorsement.  He  could  not  read  English,  but,  as  soon  as  he 
discovered  that  there  was  an  indorsement,  he  made  inquiry 
about  it,  and  was  informed  that  the  note  had  been  used  as 
collateral  and  taken  up  again.  The  possession  of  Sampson 
supported  this  statement.  Plaintiff  clothed  Sampson  with 
apparent  authority,  and  suffered  him  to  impose  upon  an  inno- 
cent purchaser.  He  cannot  be  permitted  to  recover  against 
one  who  became  a  vicjfim  by  his  carelessness. 

Taylor,  J.  On  the  part  of  the  plaintiff  it  is  insisted,  that 
the  evidence  shows  that  the  legal  title  to  the  Bullis  and  Roh- 
hins  note  was  in  the  plaintiff  at  the  time  it  was  received  by 
Weyer  and  the  defendants;  that  he  was  entitled  to  hold  the 
same  as  against  them  and  all  other  persons  until  his  note  of 
$100,  and  the  interest  thereon,  which  he  held  against  Sampson, 
was  paid;  and  that  the  refusal  of  the  said  defendants  to 
return  the  same  to  him  on  demand,  or  pay  the  amount  of  his 
note,  was  a  conversion  by  the  defendants.  It  is  not  denied  on 
the  part  of  the  defendants,  that  they  would  be  liable  to  the 
plaintiff  for  the  amount  of  his  debt,  if,  at  the  time  they  paid 
and  took  up  their  note,  they  knew  that  it  had  been  assigned 
to  the  plaintiff  by  Sampson  to  secure  the  payment  of  such 
debt,  and  that  such  assignment  had  not  been  cancelled. 

But  it  is  insisted  by  the  learned  counsel  for  the  respondents, 
that  the  possession  of  the  note  by  the  payee,  notwithstanding 
the  assignment  by  him  indorsed  on  the  back  thereof,  showing 
that  it  had  been  assigned  to  Pier,  destroyed  the  effect  of  such 
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assignment,  and  that  from  such  possession  the  law  would 
raise  a  presumption  of  a  reilssignment  to  the  payee.  It  is 
probable  that  the  possession  of  the  note  by  the  payee  after  the 
assignment  had  been  made,  would  be  a  fact  which  might 
properly  be  given  in  evidence  upon  the  question  of  ownership; 
but  that  fact  alone  does  not  amount  to  even  jpriina  facie  evi- 
dence that  the  title  had  been  restored  to  the  payee.  We  think 
the  written  assignment  remaining  uncancelled  would  be  much 
stronger  evidence  of  ownership  than  the  mere  possession  of 
the  payee. 

To  illustrate:  suppose  that  Bullis  and  Rohhins  had  sold 
Sampson  a  horse,  and  afterwards  Sampson  had  sold  the  horse 
to  Pier^  of  which  fact  Bullis  and  Bobbins  had  full  notice; 
and  that  afterwards  Fier  had  delivered  the  horse  to  Sampson 
as  his  bailee  for  a  temporary  purpose,  and  whilst  so  in  his 
possession  they  had  bought  the  horse  of  him  and  paid  him  for 
it:  could  they  claim  that  they  were  5(ma,;?efo  purchasers  with- 
out notice  of  the  rights  of  Pier^  and  that  his  title  to  the  horse 
had  therefore  failed?  Most  certainly  they  could  not.  We 
think  the  case  at  bar  presents  a  stronger  case  against  the  right 
of  the  defendants  to  insist  that  they  should  be  protected  be- 
cause they  purchased  the  property  of  a  person  who  had  once 
owned  it,  he  being  in  the  possession  at  the  time  of  their  pur- 
chase, notwithstanding  they  knew  he  had  at  one  time  not  long 
before  sold  the  same. 

In  this  case,  the  purchaser  from  Sampson,  when  he  placed 
the  property  purchased  in  his  possession  for  a  mere  temporary 
purpose,  placed  with  it,  in  such  connection  that  it  could  not  be 
severed,  plain  and  ample  evidence  of  his  ownership.  The 
property  had  plainly  marked  thereon,  so  as  to  be  readily  seen 
by  any  one  dealing  with  the  party  in  possession,  the  name  of 
the  real  owner.  The  note  with  the  assignment  on  the  back, 
unexplained,  was  clear  proof  that  the  title  had  passed  out  of 
the  payee,  and  cimsequently  out  of  the  party  in  possession. 
The  defendants  having  refused  to  produce  the  note  and  assign- 
VoL.  XLVIIL  — 28 
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ment,  and  having  failed  to  give  any  proof  in  relation  thereto, 
it  must  be  preenmed  that  the  assignment  on  the  back  thereof, 
at  the  time  they  purchased  it  or  took  it  up,  was  in  the  same 
condition  as  when  it  left  the  hands  of  the  plaintiff — neither 
erased  nor  cancelled. 

The  evidence  of  the  transfer  of  the  title  by  the  payee  to  a 
third  party  being  perfect,  his  possession  would  be  no  more 
evidence  of  title  in  him  than  if  found  in  the  possession  of 
some  other  party,  and  the  possession  by  a  third  person  would 
be  just  as  much  evidence  that  he  had  purchased  the  property 
of  the  assignee  as  the  possession  of  the  payee.  In  either  case, 
in  order  to  sustain  the  title  of  the  party  in  possession,  there 
must  be  proof  of  a  purchase  from  the  assignee,  or  proof  show- 
ing that  the  assignment  never  took  effect  as  such. 

A  stranger  could  make  a  good  title,  notwithstanding  the  as- 
signment, by  parol  proof  that  he  purchased  the  same  of  the 
assignee;  but  to  sustain  his  title  as  against  the  rights  of  the 
assignee,  he  would  either  have  to  prove  such  purchase,  or  that 
the  assignment  for  some  reason  had  never  operated  to  pass 
the  title  to  the  assignee;  and  it  would  take  the  same  kind  of 
proof  to  sustain  the  title  of  thiB  payee  against  his  own  assign- 
ment. 

It  cannot  justly  be  said  that  the  plaintiff,  by  his  delivery  of 
the  note  to  the  payee  under  the  circumstances  detailed  in  the 
evidence,  was  guilty  of  any  fault,  or  that  he  in  any  way 
clothed  the  payee  with  the  evidences  of  ownership,  and  that 
he  should  therefore  be  estopped  from  asserting  such  ownership 
against  a  third  person  dealing  with  the  payee.  He  was  care- 
ful to  send  with  the  note  his  evidence  of  title  and  ownership, 
so  attached  to  the  note  itself  that  no  man  of  any  business 
capacity  could  fail  to  discover  it;  and  there  must  have  been  a 
want  of  ordinary  care  on  the  part  of  the  person  purchasing 
it,  if  he  did  not  discover  that  the  payee  and  possessor  did  not 
own  it.  It  was  no  excuse  for  Mr.  Weyei^  if  it  be  true,  that 
he  could  not  read  the  assignment,  or  did  not  see  it    It  was 
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where  a  man  in  the  exercise  of  ordinary  care  would  have  seen 
it;  and  if  he  neglected  to  exercise  such  ordinary  care  in  mak- 
ing the  purchase,  he,  and  not  the  plaintiff,  must  suffer  for  his 
neglect.  The  evidence  given  by  the  plaintiff  tending  to  show 
that  the  defendants  and  their  immediate  vendor  had  or  were 
charged  with  notice  of  the  ownership  of  the  note  by  the 
plaintiff,  was  ample  to  cany  the  case  to  the  jury. 

It  is  evident  from  what  has  been  said,  that  it  was  error  on 
the  part  of  the  court  to  direct  a  verdict  for  the  defendants. 

By  tTie  Court. — The  judgment  of  the  circuit  court  is 
reversed,  and  the  cause  remanded  for  a  new  trial. 


Bergenthal  vs.  Fiebrantz. 
December  16, 1879 -- February  24,  1880. 

Practice:     Bill  of  Exceptions.    (1)  Hoto  question  of  regularity  in 

settling  bill  of  exceptions  must  be  raised. 
Contract:    Agency.    (2)  Settlement  of  disputed  claim,  by  agent. 

1.  When  the  judge  of  the  court  below  settles  and  signs  a  bill  of  exceptions 

upon  an  appeal,  he  thereby  determines  the  regularity  of  the  proceedings 
preliminary  thereto;  and  such  determination  cannot  be  reviewed  upon 
that  appeal;  but  the  remedy  is  by  motion  to  strike  the  bill  from  the 
files.    Oliver  v.  Town,  24  Wis.,  512;  Sexton  v.  Waiard,  27  id.,  465. 

2.  Where  a  disputed  claim  was  presented  to  the  agent  of  the  alleged  debtor, 

in  diarge  of  his  business  and  authorized  to  pay  his  debts,  which  daim 
was  probably  not  enforceable  by  suit  but  rested  only  in  moral  obligation, 
and  it  was  presented  in  good  faith,  without  fraud  or  misrepresentation, 
and  the  agent,  with  knowledge  of  all  the  material  facts,  compromised 
the  claim,  and  settled  it  by  payment  of  a  smaller  sum:  Held,  that  the 
principal  could  not  recover  the  sum  paid. 

APPEAL  from  the  County  Court  of  Milwaukee  County. 

Action  to  recover  $300  alleged  to  have  been  paid  to  the  de- 
fendant by  one  William  Bergenthal,  the  agent  of  the  plaintiff, 
for  the  plaintiff,  through  a  mistake  of  fact  arising  from  a  mis- 
representation of  the  defendant. 


Digitized  by  LjOOQiC 


4S6         SUPKEME  COURT  OF  WISCONSIN, 

Bergenthal  vs.  Fiebrantz. 

The  complaint  alleges  that  in  1875  the  plaintiff  was  in 
Europe,  and  William  Bergenthal,  his  brother,  had  in  his  ab- 
sence the  general  charge  and  management  of  his  business  in 
Milwaukee;  that  the  defendant  stated  and  represented  to 
William,  while  so  acting  for  the  plaintiff,  that  the  latter 
was  indebted  to  him  in  the  sum  of  $300,  on  account  of  an 
alleged  transaction  for  the  purchase  or  sale  of  salt  theretofore 
had  between  them,  and  demanded  that  sum  of  William  as 
plaintiff's  agent;  that  William  had  no  knowledge  of  the  trans- 
action, but,  relying  upon  the  truth  of  defendant's  statement, 
paid  defendant,  for  the  plaintiff,  the  money  demanded;  that 
plaintiff  was  not  indebted  to  the  defendant  in  any  sum;  that 
the  money  was  paid  by  William  through  a  mistake  as  to  the 
fact  of  such  indebtedness;  and  that  repayment  of  the  sum  so 
paid  has  been  duly  demanded  of  the  defendant. 

The  answer  alleges  that  at  the  time  mentioned  in  the  com- 
plaint the  plaintiff  and  William  Bergenthal  were  partners 
engaged  in  the  business  of  distilling  in  Milwaukee;  that  their 
distillery  had  been  theretofore  seized  by  the  United  States  for 
nonpayment  of  some  tax  or  assessment  upon  it  of  over  $5,000, 
and  was  advertised  to  be  sold;  that,  at  the  time  and  place 
appointed  for  the  sale  of  the  distillery,  the  defendant  attended, 
intending  to  bid  therefor  $4,000,  and  prepared  to  pay  the 
amount  of  his  bid;  that  thereupon,  after  some  negotiations, 
William  Bergenthal  offered  the  defendant  $300  if  he  would 
not  bid  on  the  property;  and  that  defendant  accepted  the  offer, 
and  the  money  was  then  and  there  paid  to  him  by  William, 
which  is  the  same  money  sued  for  in  this  action.  And  it  fur- 
ther alleges  that  the  distillery  was  offered  for  sale  at  public 
auction  by  the  proper  officer;  that  the  defendant  did  not  bid, 
but  the  United  States  bid  therefor  $2,000,  and  a  brother  of  the 
plaintiff  bid  $2,001,  whereupon  the  property  was  declared  sold 
to  the  latter. 

The  answer  also  alleges  that  plaintiff  is  indebted  to  defend- 
ant in  the  sum  of  $300  on  account  of  an  executory  contract 
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made  in  1865  for  the  sale  and  purchase  of  a  quantity  of  salt, 
which  contract  plaintiff  failed  to  perform. 

Except  as  above,  the  answer  is  a  general  denial. 

It  appeared  by  the  evidence  given  on  the  trial,  that  plaint- 
iff's distillery  was  seized  in  1875  and  sold  by  the  United  States 
for  nonpayment  of  a  tax  or  assessment  upon  it  of  $4,500; 
that  at  the  sale  there  were  but  two  bids,  one  in  behalf  of  the 
United  States,  of  $2,000,  and  the  other  by  a  brother  of  the 
plaintiff,  of  $2,001;  that  the  defendant  was  present  at  the  sale 
but  made  no  bid,  and  William  Bergenthal  paid  him  the  $300 
in  controversy  immediately  after  the  sale.  As  to  whether  the 
$300  was  paid  to  the  defendant  on  the  salt  transaction,  or  in 
consideration  that  he  would  not  bid  on  the  distillery,  the  testi- 
mony is  conflicting. 

The  plaintiff  testified  that  he  was  not  indebted  to  the  de- 
fendant in  1875,  or  at  any  other  time;  also,  that  in  1860  or 
1861  he  agreed  to  sell  defendant  two  hundred  barrels  of  salt  at 
a  stipulated  price,  provided  he  had  the  same  in  his  warehonse 
in  Winona;  but  it  turned  out  that  he  had  none,  his  agent  hav- 
ing sold  all  the  salt  the  plaintiff  previously  had  there.  He 
further  testified  that  after  the  making  of  such  conditional 
agreement  the  price  of  salt  advanced. 

The  defendant  testified  that  the  contract  for  the  sale  and 
purchase  of  the  salt  was  unconditional,  and  that  after  his  fail- 
ure to  deliver  the  salt  the  plaintiff  promised  to  pay  him  the 
difference  between  the  contract  and  market  prices  thereof,  but 
never  paid  it.  He  denied  that  tie  $300  was  paid  him  on 
account  of  the  salt  transaction,  but  testified  that  it  was  the 
agreed  consideration  for  not  bidding  on  the  distillery. 

The  testimony  of  William  Bergenthal,  as  to  the  circum- 
stances under  which  he  paid  the  defendant  the  $300  (referring 
to  the  time  the  distillery  was  sold),  is  as  follows: 

"Don't  know  how  many  bids;  heard  two  —  United  States 
and  my  brother.  Don't  know  that  I  heard  more.  Don't 
know  what  all  the  people  came  there  for.     Saw  defendant  and 
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had  conversation  with  him  on  that  day.  Defendant  stood 
there,  and  when  he  saw  me  he  said,  '  Kow  I  have  a  chance, 
and  I  am  going  to  get  even  with  your  brother,'  and  he  had 
been  looking  for  that.  Before  the  distillery ;  we  were  sitting 
on  a  bench.  Had  been  looking  for  that  chance  last  ten  years. 
I  says,  'What  is  it?'  He  says,  '  He  owes  me  $300  for  a  sali 
transaction  in  Winona.'  I  says,  *  How  long  ago? '  He  says, 
'  Abont  thirteen  years  ago.'  I  said,  '  Why  didn't  you  see  him; 
he  has  been  here  all  the  time?'  He  said,  ' Well,  he  would 
not,  but  now  was  the  time  to  get  even  with  him.'  I  went  back 
and  told  Lindwurm  this,  and  Lindwurm  said  he  didn't  believe 
that.  I  said, '  I  will  go  and  ask  him  again,  and  if  he  says  he 
owes  it  to  him  I  will  pay  it.'  Went  and  asked  defendant  if  it 
was  so;  that  if  coming  from  my  brother  in  a  right  way,  I  will 
give  you  that.  'No,'  he  said,  '1  want  $500;  the  interest 
amounted  up  to  that.'  I  said, '  I  will  give  you  that  if  you 
take  the  $300.'  He  says,  '  All  right,'  and  I  gave  it  to  him. 
Had  no  check  with  liim  —  will  give  the  money  when  we  get 
home;  and  stepped  in  the  saloon  at  Eoden  place,  and  brother 
August  wrote  out  the  check  made  to  his  order,  and  I  signed 
it." 

The  foregoing  is  taken  from  the  printed  abstract,  which  is 
believed  to  be  substantially  correct. 

Concerning  the  alleged  indebtedness  of  the  plaintiff  to  the 
defendant,  and  in  answer  to  the  question,  "  Did  he  ask  you  to 
pay  it?"  the  same  witness  testified  as  follows:  " No,  not  in 
those  words;  said  he  was  going  to  get  even  with  my  brother 
on  account  of  that  salt  transaction  for  $300;  looking  for  a 
chance,  and  now  was  a  chance.  Asked  why  he  did  not  sue 
him  when  he  was  here;  said  he  wouldn't  sue  him.  I  said, '  If 
he  owed  you  fair  and  square,  I  will  pay  you  $300.'  He  asked 
interest.  I  said,  'No;  if  you  want  $300,  I  will  give  it  to 
you.'  ...  He  said  interest  about  $200,  and  wanted  $500. 
.  .  .  Brother  authorized  me  to  pay  his  debts  before  he 
left."    There  was  other  testimony  of  similar  import. 
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A  motion  for  a  Donsuit  ,wa8  denied.  The  jury  returned  a 
verdict  for  the  plaintiff  for  tlie  amount  of  his  claim.  The 
court  denied  the  defendant's  motion  for  a  new  trial,  and  ren- 
dered judgment  pursuant  to  the  verdict;  from  which  the  de- 
fendant appealed. 

J.  J.  Orton^  for  the  appellant. 

For  the  respondent,  there  was  a  brief  by  Murphey  <£  Good- 
toin,  and  oral  argument  by  Mr.  Goodwin. 

Lyon,  J.  Return  was  made  on  the  present  appeal  before 
a  proper  bill  of  exceptions  had  been  settled,  and,  on  motion  of 
counsel  for  the  appellant,  by  order  of  this  court,  the  record 
was  remitted  to  the  county  court  for  the  purpose  of  obtaining 
a  further  return.  The  object  of  the  order  was  to  have  the  bill 
of  exceptions  attached  to  the  record  and  returned,  but  it  was 
not  so  expressed  in  the  order.  The  learneft  county  judge 
seems  to  have  been  in  doubt  as  to  the  purpose  of  the  order, 
but  by  his  direction  a  further  return  has  been  made  consist- 
ing of  a  large  mass  of  testimony  certified  by  the  reporter  to 
be  a  complete  and  correct  transcript  of  the  testimony  given 
on  the  trial  of  this  action,  together  with  what  purport  to  be 
certain  questions  proposed  on  behalf  of  the  appellant  to  be 
propounded  to  the  jury,  and  the  charge  of  the  judge  to  the 
jury.  The  reporter's  certificate  was  followed  by  these  v/ords: 
"This  was  all  the  testimony." 

To  the  foregoing  matter,  the  judge  appended  the  following 
certificate: 

"  The  foregoing,  from  the  certificate  of  the  reporter,  appears 
to  be  all  the  proceedings  had  upon  the  trial  of  said  cause,  and 
if  the  appellant's  prayer  for  a  further  return  includes  and 
means  the  foregoing  proceedings,  the  clerk  of  this  court  may 
attach  the  same  to  the  original  bill  of  exceptions,  and  make 
return  of  the  same  with  the  original  bill,  and  return  the  same 
to  the  supreme  court  in  pursuance  of  the  order  of  said  court 
made  the  second  day  of  May,  1879.    The  original  or  copy  of 
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application  not  being  before  me,  the  Bnbstance  of  the  same 
not  being  included  in  the  order,  I  am  at  a  loss  to  know  what 
return  to  order  the  clerk  to  make,  but  suppose  it  to  mean  the 
testimony  and  proceedings  had  upon  said  trial,  including  the 
charge  of  the  court;  and  hence  the  clerk  is  ordered  to  return 
the  same  as  above. 

"  To  which  the  plaintiff  objected,  for  the  reason  that  no  copy 
of  the  foregoing  testimony  and  proceedings  has  been  served 
in  this  action,  and  the  respondent  has  not  had  an  opportunity 
to  examine  the  same;  that  the  order  made  by  the  supreme 
court  in  said  action  as  to  a  further  return  has  not  been  com- 
plied with;  and  that  no  notice  of  the  settlement  or  change  of 
the  bill  of  exceptions  has  been  given,  as  required  by  law; 
that  respondent  appears  for  the  purpose  of  entering  these 
objections  at  this  time,  and  for  no  other  purpose,  and  said 
order  is  made,  ts  above,  subject  to  said  objections  and  excep- 
tions." 

It  is  now  objected  that  the  alleged  bill  of  exceptions  was 
not  properly  settled  as  such  —  in  fact,  that  it  is  not  a  bill  of 
exceptions.  The  certificate  of  the  judge  is  very  peculiar',  and 
we  have  had  some  difficulty  in  determining  whether  or  not  he 
intended  to  certify  that  the  testimony  returned  here  was  actu- 
ally given  on  the  trial.  The  certificate  should  have  been  mere 
direct  in  its  terms.  However,  we  cannot  think  that  the  judge 
would  order  the  clerk  of  his  court  to  send  here  such  a  mass 
of  written  matter  unless  he  intended  so  to  certify  it  that  it 
would  be  part  of  the  record  in  the  case.  Hence,  without  stop- 
ping to  analyze  the  certificate,  we  must  hold  that  the  docu- 
ments to  which  it  is  annexed  constitute  a  bill  of  exceptions  in 
the  cause,  and  that  it  contains  all  of  the  testimony  given  on 
the  trial. 

"When  the  county  judge  settled  and  signed  this  bill,  he  de- 
termined the  regularity  of  the  proceedings  preliminary  thereto, 
and  we  cannot  review  such  determination  on  this  appeal.  If 
a  bill  of  exceptions  is  not  properly  settled,  the  remedy  is  by 
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motion  to  the  proper  court  to  strike  it  from  the  files.  This 
practice  was  adopted  in  Oliver  v.  Town^  24  Wis.,  512,  and  in 
Sexton  V.  Willardy  27  Wis.,  465.  In  each  of  these  cases  the 
bill  was  defective  on  its  face;  but  no  good  reason  is  perceived 
why  the  same  practice  should  not  prevail  in  any  case  wherein, 
for  any  reason,  a  party  desires  to  expunge  from  the  record 
what  purports  to  be  a  bill  of  exceptions,  or  to  impeach  its 
verity.    This  brings  us  to  the  merits  of  the  case. 

The  jury  were  instructed  that  if  the  defendant  fairly  and 
honestly  intended  to  bid  on  the  distillery,  and  the  $300  was 
paid  to  him  in  consideration  that  he  would  refrain  from  bid- 
ding, the  contract  was  an  illegal  one,  and  there  can  be  no 
recovery  in  the  action.  Under  this  instruction  the  verdict  for 
the  plaintiff  necessarily  negatives  the  claim  of  the  defendant 
that  the  money  was  paid  as  the  consideration  for  not  bidding 
at  the  sale  of  the  distillery.  We  have,  therefore,  no  concern 
with  that  branch  of  the  case.  Under  the  pleadings,  evidence 
and  charge  of  the  court,  the  jury  must  have  found  that  the 
money  in  controversy  was  paid  the  defendant  on  account  of  the 
alleged  contract  for  the  sale  and  purchase  of  salt  as  claimed  by 
the  plaintiff,  and  that  the  same  was  paid  by  William 
Bergenthal  under  a  mistake  of  fact. 

All  the  knowledge  William  had  of  the  salt  transaction,  he 
obtained  from  the  defendant  on  the  occasion  of  the  sale  of 
the  distillery;  hence,  if  the  money  was  paid  under  a  mistake 
of  fact,  the  mistake  was  produced  by  the  misrepresentations 
of  the  defendant  to  William  of  the  facts  of  that  transaction. 
If  the  money  was  paid  by  William  for  the  plaintiff  under 
these  circumstances,  the  plaintiff  is  entitled  to  recover. 
Add.  on  Con.,  42.  Therefore,  the  controlling  question  is, 
Does  the  evidence  tend  to  prove  that  the  defendant  misrepre- 
sented the  salt  transaction  to  the  plaintiff's  agent?  If  the  ev- 
idence tends  to  prove  this,  the  judgment  should  be  affirmed; 
otherwise,  it  must  be  reversed. 

The  evidence  furnishes  no  reason  to  doubt  that  the  defend- 
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ant  honestly  believed  that  the  plaintiff  was  indebted  to  him  on 
account  of  the  salt  transaction.  He  stated  to  the  agent  that 
the  plaintiff  owed  him  $500  on  that  transaction  (inclading  in- 
terest), but  was  not  asked  and  did  not  give  the  particulars  of 
it.  It  is  quite  apparent  that  he  did  not  assert  that  he  Iiad 
a  legal  claim  upon  the  plaintiff  for  the  money;  for  he  refused 
to  sue  the  plaintiff  therefor  when  that  course  was  suggested  by 
the  agent,  and  he  disclosed  that  the  statute  of  limitations  had 
probably  run  against  the  claim  twice  over.  He  also  disclosed 
sufficient  to  inform  the  agent  that  the  plaintiff  did  not  recog- 
nize the  validity  of  the  claim  and  would  not  pay  it.  He  de- 
manded $500;  the  agent  offered  him  $300,  and  he  accepted 
the  offer. 

It  seems  to  us  that  the  case  stands  as  it  would  had  the  de- 
fendant said  to  the  agent,  "Your  brother  Francis  is  honestly 
indebted  to  me  in  the  sum  of  $500,  principal  and  interest,  on 
account  of  a  salt  transaction  between  us  thirteen  years  ago.  He 
denies  the  indebtedness,  and  will  not  pay  it.  I  will  not  sue 
him  for  it,  because  I  cannot  recover  the  money  by  suit  I  de- 
mand, however,  that  you  pay  me  for  him  the  amount  of  my 
claim,  because  I  believe  it  is  an  honest  one." 

We  find  in  the  record  no  evidence  of  the  misrepresentation 
of  any  material  fact  by  the  defendant,  or  that  the  money  was 
paid  through  any  mistake  of  fact  on  the  part  of  Ihe  plaintiff's 
agent  The  defendant  seems  to  have  disclosed  truly  all  that 
good  faith  required  him  to  disclose  in  the  first  instance;  and 
if  the  agent  desired  to  know  more  of  the  transaction  than  was 
thus  disclosed,  he  should  have  interrogated  the  defendant  con- 
cerning it  His  failure  to  do  so  was  equivalent  to  saying  to  the 
defendant:  "  You  say  your  claim  is  an  honest  one.  I  do  not 
care  to  know  the  particulars  of  the  transaction  out  of  which  it 
arose,  or  what  my  brother  thinks  or  has  said  about  it;  for  I 
know  you  cannot  recover  it  by  suit,  and  you  assure  me  that 
you  will  not  bring  suit  for  it.  You  demand  $500.  I  will  pay 
you  for  my  brother  $300  to  settle  it,  because  I  am  satisfied  the 
claim  is  honestly  made." 
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We  have  here,  therefore,  the  case  of  a  disputed  claim  of 
$500  against  the  plaintiff  (probably  not  enforceable  by  suit, 
but  resting  in  a  moral  obligation  alone),  made  in  good  faith 
by  the  defendant,  which,  with  knowledge  of  all  the  material 
facts  and  without  fraud  or  misrepresentation  on  the  part  of 
the  defendant,  the  agent  of  the  plaintiff,  acting  for  him,  com- 
promises and  settles  by  paying  $300  in  full  discharge  of  it. 

This  is  the  case  made  by  the  plaintiff's  testimony,  by  which 
he  is  bound;  and  we  think  that  it  conclusively  appears  that 
the  payment  of  $300  was  a  valid  and  effectual  compromise  of 
a  disputed  claim,  which  neither  party  can  impeach. 

Because  it  appeared  from  the  testimony  of  the  plaintiff 
that  he  is  not  entitled  to  i-ecover  back  the  money  sued  for,  the 
motion  for  a  nonsuit  should  have  been  granted;  or,  that  being 
denied,  the  motion  for  a  new  trial  should  have  been  granted. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 
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TO  IBO 

Refobmatioxi  of  Mortgage  executed  by  husband  and  wife,  so  as  to  I04    sef 
make  it  include  the  homestead,  omitted  by  mistake, 

1.  A  written  instrament  will  be  refonned,  for  fraud  or  mistake,  only  so  as 

to  give  effect  to  a  previous  binding  contract  of  the  parties;  though  it 
seems  that  this  rule  is  not  inconsistent  with  such  reformation  of  an  in- 
strument where  the  executory  agreement  was  oral  and  within  the  stat- 
ute of  frauds. 

2.  Where  a  mortgage  of  land  of  a  married  man,  executed  by  him  and  his 

wife,  and  taken  by  the  mortgagee  as  security  for  moneys  loaned  to  the 
husband,  with  the  understanding  and  belief  of  all  parties  i^at  it  was  a 
mortgage  of  the  homestead,  wjbs  found  to  be  of  other  lands  only:  Held, 
that  tiie  instrument  cannot  be  reformed  as  against  the  wife,  after  the 
husband's  death  (where  the  homestead  had  descended  or  been  devised 
to  her);  nor  would  it  have  been  reformed  even  as  against  the  husband 
in  his  lifetime,  since,  by  the  statute,  it  would  have  been  void  without  the 
wife's  signature. 
Cole  and  Taylor,  JJ.,  dissented.    Ryan,  C.  J.,  was  absent. 
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APPEAL  from  the  Circuit  Court  for  Sheboygan  County. 

The  action  is  to  reform  a  mortgage.  The  facts  found  by 
the  circuit  court,  so  far  as  it  is  necessary  to  state  them,  are  as 
follows: 

In  1875,  one  Peter  Petesch  was  the  owner  of  lots  A  and  B 
in  a  certain  block  in  the  village  of  Random  Lake.  Lot  A  was 
his  homestead,  on  which  he  and  his  wife  resided.  Peter  ob- 
tained a  loan  of  $800  of  the  plaintiff,  under  an  agreement  to 
secure  the  repayment  of  the  same,  and  the  interest,  by  a  mort- 
gage on  lot  A.  A  mortgage  was  accordingly  drawn  and  exe- 
cuted by  Peter  and  his  wife,  all  parties  supposing  it  to  be 
upon  the  homestead  lot.  It  was  afterwards  discovered  that  it 
was  upon  lot  B  instead  of  lot  A  —  so  drawn  by  mistake.  Lot 
B  is  of  small  value,  is  inadequate  security  for  the  mortgage 
debt,  and  the  parties  did  not  intend  to  include  it  in  the  mort- 
gage. Peter  died  in  1876,  and  the  homestead  descended  to 
his  widow  as  his  only  heir-at-law,  or  it  was  devised  to  her. 
In  1877,  the  widow  married  Jacob  Rambac\  and  soon  there- 
after conveyed  the  homestead  to  him  through  an  intermediate 
party.  The  conveyance  was  not  made  upon  a  valuable  consid- 
eration. This  action  was  brought  against  Ja^ob  HawhoAih 
and  his  wife  (late  Mrs.  Petesch)  to  correct  the  mortgage  and 
constitute  it  a  lien  upon  lot  A.  The  circuit  court  denied  the 
relief  prayed,  and  gave  judgment  dismissing  the  complaint, 
with  costs.    The  plaintiff  appealed  from  the  judgment. 

The  cause  was  submitted  on  the  brief  of  W.  H.  Seaman 
for  the  appellant,  and  that  of  Frisbyj  Weil  <&  Barney  for  the 
respondent 

For  the  appellant  it  was  argued,  1.  That  the  defendant 
Margaret  Petesch  Hambach  became  possessed  of  the  premises 
as  heir  or  devigee  of  her  deceased  husband.  Her  rights  as 
widow  merged  in  the  greater  estate  thus  acquired;  and  as 
such  heir  or  devisee  she  can  maintain  no  defense  not  permit- 
ted to  her  devisor.  Asserting  the  benefits  of  full  ownership, 
she  must  be  charged  with  its  burdens,  and  cannot  be  permit- 
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ted  in  a  court  of  equity  to  enjoy  the  fruits  of  the  bequest  and 
at  the  same  time  to  employ  her  former  inconsistent  position 
as  a  means  of  wronging  the  plaintiff!  Norton  v.  Nichols^  35 
Mich.,  148.  2.  That,  conceding  to  Mrs.  Hambach  the  same 
stattM  which  she  occupied  prior  to  taking  under  the. demise,  the 
relief  songht  may  still  be  had.  There  is  not  here  an  entire 
want  of  a  mortgage,  as  in  some  cases  cited  by  respondent, 
where  there  was  a  failure  in  some  of  the  statutory  require- 
ments necessary  to  vajidity.  The  mortgage  is  in  every  respect 
valid,  but  it  does  not  represent  what  the  parties  intended. 
Appellant  asks  that  it  may  be  made  to  speak  the  truth.  All 
that  is  required  is  a  decree  of  court  declaring  the  intention  — 
the  truth  of  the  instrument;  and  the  mortgage  then  stands  as 
the  original  act  of  the  parties.  While  equity  may  not  supply 
the  non-execution  of  an  instrument,  it  will  aid  a  defective  exe- 
cution. The  cases  of  Shroyer  v.  Nickdl^  55  Mo.,  264,  and 
Martm  v.  Ilargardine^  46  111.,  322,  have  extended  the  rule 
against  reformation  to  cases  which  are  clearly  beyond  its  rea- 
son and  application;  and  relief  can  well  be  granted  here  with- 
out violation  of  any  settled  doctrine  and  entirely  in  accordance 
with  the  rules  and  disposition  of  equity  jurisprudence. 
Hamo/r  v.  Medsker^  7  Cent.  L.  J.,  77.  It  is  immaterial  that 
the  premises  constitute  a  homestead;  for,  as  decreed,  the  mort- 
gage would  be  the  same  which  Mrs.  Eamha/ih  did  execute 
in  animo.  3.  That  the  provisions  of  our  statutes  and  deci- 
sions of  this  court  seem  ample  to  give  a  married  woman  a 
status  among  contracting  parties.  Heath  v.  Van  Cott^  9  Wis., 
516;  E.  a,  sec.  2222. 

For  the  respondents  it  was  argued,  among  other  things, 
1.  That  the  evidence  is  not  so  clear  and  convincing  as  to 
warrant  a  reformation  under  the  rule  adopted  by  this  court. 
MoClellan  v.  Sanford^  26  Wis.,  595;  Newton  v.  Holly ^  6 
id.,  592;  Lake  v.  Meacham,  13  id.,  355;  bowler  v.  Adams^ 
id.,  458.  As  the  principal  party  to  the  transaction,  Peter 
Petesch,  is  dead,  much  stronger  testimony  should  be  required 


Digitized  by  LjOOQiC 


446  SUPREME  COURT  OF.  WISCONSIN, 

Petesch  vs.  Hambach  and  another. 

than  if  he  were  living.  2.  That  this  action  is  in  the  nature 
of  one  for  a  specific  performance  of  the  original  contract  be- 
tween plaintiff  and  the  deceased.  Martin  v.  Dwelly^  6  Wend., 
9;  Rait  v.  Houle^  19  Wis.,  472;  Dickinson  v.  Olenney^  27 
Conn.,  104.  That  being  the  case,  defendant's  status  is  not 
changed  by  the  married  woman's  act,  but,  as  respects  her 
husband's  property,  she  stands  as  at  common  law.  Heaih  v. 
Van  CoU,  9  Wis.,  616;  Erwin  v.  Downs j  15  N.  T.,  575; 
Tale  V.  Dederery  18  id.,  265;  Kerr  on  F.  &  M.,  149,  150; 
Tyler  on  Inf.  and  Gov.,  815;  liogers  v,  Weily  12  Wis.,  664; 
Conway  v.  Smithy  13  id.,  125;  Todd  v,  Lee^  15  id.,  365. 
Hence  the  parol  contract  was  void  as  to  her,  and  equity  will  not 
reform  thereby.  Carr  v.  Williams^  10  Ohio,  305;  Purcdlv. 
Ooshorny  17  id.,  105;  Davenport  v.  SoviVs  HeirSj  6  Ohio  St, 
459;  Miller  v.  Hine^  13  id.,  665;  Martin  v.  Hargardine^  46 
111.,  322;  Shroyer  v.  Nickelly  55  Mo.,  264;  7  Cent.  L.  J.,  182; 
Orapengether  v.  Fejervaryy  9  Iowa,  163,  173.  The  statute 
makes,  not  the  assent  of  the  wife,  but  her  signature  to  a  con- 
veyance of  the  homestead,  necessary  to  its  validity.  When 
the  husband,  by  the  instrument,  fails  to  alienate,  a  court  of 
equity  cannot  do  for  him  what  he  had  not  done,  and  carry  the 
wife's  signature  from  an  imperfect  or  void  deed  to  a  perfect 
one.  In  Ohio  the  legislature  have  authorized  the  courts  to  do, 
in  this  respect,  what  they  otherwise  had  no  power  to  do;  but 
until  our  legislature  shall  confer  a  like  power  upon  the  courts 
of  this  state,  they  cannot  exercise  it  3.  The  mortgage  cannot 
be  reformed  as  to  the  husband  so  as  to  be  effectual  as  a  mort- 
gage of  the  homestead,  unless  it  be  also  reformed  as  to  the 
wife,  her  signature  being  absolutely  essential  to  a  conveyance 
of  any  interest  or  estate  whatever  in  the  homestead. 

Lyon,  J.  An  essential  condition  upon  which  a  coHrt  of 
equity  will  reform  a  written  instrument  is,  that  the  parties 
thereto  have  made  a  binding  contract,  which  they  mutually 
agreed  to  incorporate  in  the  instrument,  but  which,  through 
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fraud  or  mistake,  they  failed  to  do.  The  original  contract 
must  be  valid,  or  no  reformation  of  the  instrument  will  be 
decreed,  however  clearly  the  mistake  be  established.  It  was 
said  by  Lord  Hardw^icke,  in  HenJde  v.  The  Royal  Ex.  As- 
Burance  Company^  1  Ves.  Sen.,  317,  that  if  the  contract  re- 
lates to  an  illicit  subjeat,  the  relief  will  not  be  granted.  In 
Eaton  V.  Ea/ton^  15  Wis.,  259,  this  court  refused  to  reform  a 
voluntary  deed  by  compelling  the  grantors  to  affix  a  seal.  Mr. 
Justice  Paine,  delivering  the  opinion  of  the  court,  said:  "It 
is  well  settled  that  equity  will  not  interfere  to  enforce  a  vol- 
untary contract  to  convey.  Smith  v.  Wood,  12  Wis.,  382. 
A  defective  attempt  to  make  a  voluntary  conveyance  stands 
upon  the  same  ground?^ 

In  the  opinion  by  Dixon,  0.  J.,  in  Hanson  v.  Michelson^ 
19  Wis.,  498,  it  is  said:  "It  is  a  familiar  rule  that  a  de- 
fective deed  may  be  treated  in  equity  as  an  agreement  to  con- 
vey, and  performance  enforced;  and  where  it  is,  we  think,  as 
was  held  in  Eaton  v.  Eaton^  that  it  stands  on  the  same 
footing  as  an  executory  contract  to  convey,  and  that  it  will  not 
be  carried  into  effect  by  a  court  of  equity  if  it  appears  to  have 
been  made  without  consideration.*'  In  the  late  case  of  Sher- 
wood V.  Shenooody  45  Wis.,  357,  the  power  of  the  court  to 
correct  a  mistake  in  a  will  was  denied.  One  of  the  grounds 
of  the  judgment  is  thus  stated:  "The  reason  why  courts  of 
equity  will  not  interfere  in  such  cases  seems  to  be,  that  an 
action  to  reform  a  written  instrument  is  in  the  nature  of  an 
action  for  specific  performance,  and  the  making  of  a  will  being 
a  voluntary  act  there  is  no  consideration,  as  in  actions  to  re- 
form deeds  or  contracts,  to  support  the  action.  Hence  it  is 
said  in  a  note  by  the  editor  of  Wigram's  Treatise  on  Extrinsic 
Evidence  in  Aid  of  Wills,  that  '  volunteers  under  wills  have 
no  equity  whereon  to  found  a  suit  for  specific  performance.'  " 
In  Hunt  V.  Rousmaniere^ s  Adm^rs^  1  Pet.,  1,  it  is  said  that 
"  the  execution  of  agreements  fairly  and  legally  entered  into 
is  one  of  the  peculiar  branches  of  equity  jurisdiction;  and  if 
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the  instrument  which  is  intended  to  execute  the  agreement  be 
from  anj  cause  insufficient  for  that  purpose,  the  agreement 
remains  as  much  unexecuted  as  if  one  of  the  parties  had  re- 
fused altogether  to  comply  with  his  engagement;  and  a  court 
of  equity  will,  in  the  exercise  of  its  acknowledged  jurisdiction, 
afford  relief  in  the  one  case  as  well  as^the  other,  by  compelling 
the  delinquent  party  to  perform  his  agreement  according  to 
the  terms  of  it,  and  to  the  manifest  intention  of  the  parties." 
(page  13.) 

The  above  citations,  which  might  be  increased  almost  in- 
definitely, are  sufficient  to  show  that  an  action  to  reform  a 
written  instrument  is  in  the  nature  of  an  action  for  specific 
performance,  and  relief  is  granted  therein  on  the  same  prin- 
ciples. Also  that  an  instrument  not  founded  upon  sufficient 
consideration  —  that  is,  a  mere  voluntary  instrument  —  will 
not  bo  reformed;  neither  will  an  instrument  be  reformed  to 
express  a  contract  which  originally  was  nudum  pactum. 
Indeed,  the  authorities  on  this  subject,  both  in  this  country  and 
in  England,  all  seem  to  be  one  way. 

There  has  been  some  conflict  of  decision  in  the  application 
of  the  principles  above  stated  to  cases  where  the  contract 
omitted  from,  but  sought  to  be  embodied  in,  the  reformed 
instrument,  was,  while  resting  in  parol,  void  by  the  statute  of 
frauds.  Such  a  case  would  arise,  if,  from  a  conveyance  exe- 
cuted in  attempted  compliance  with  a  parol  contract  for  the 
sale  and  purchase  of  land,  the  land  intended,  or  some  part 
thereof,  should  be  omitted  by  mistake. 

In  Massachusetts  and  Maine,  and  perhaps  in  some  other 
states,  it  has  been  held  that  the  conveyance  cannot  be  reformed 
unless  there  is  a  valid,  to  wit,  a  written,  executory  contract  of 
sale  to  reform  by.  Olass  v.  Hulbert^  102  Mass.,  24;  Elder 
V.  EldeVj  10  Me.,  80.  To  the  same  effect  are  the  cases  of 
Osbom  V.  Phelps^  19  Conn.,  63,  and  Best  v.  Stow^  2  Sandf. 
Ch.,  298.  Some  of  these  cases  concede  the  right  of  the  de- 
fendant resisting  specific  performance  to  show  by  parol  that 
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the  instrument  songht  to  be  enforced  does  not  correctly  express 
the  agreement  of  the  parties,  but  deny  the  same  right  to  a 
plaintiff  seeking  reformation  of  an  instrument. 

It  is  said  by  Professor  Pomeroy,  in  liis  late  treatise  on  the 
specific  performance  of  contracts,  that  the  preponderance  of 
judicial  authority  in  this  country  supports  the  opposite  doc- 
trine, to  wit,  that  the  statute  of  frauds  is  no  impediment  to 
the  reformation  of  a  conveyance;  and  in  his  notes  to  section 
204,  he  cites  numerous  cases  iji  support  of  that  proposition. 
But  the  learned  author  states  (no  doubt  correctly)  the  ground 
upon  which  these  decisions  rest  He  says:  "  The  statute  of 
frauds  is  no  real  obstacle  in  the  way  of  administering  equita- 
ble remedies,  so  as  to  promote  justice  and  prevent  wrong. 
Equity  does  not  deny  or  overrule  the  statute;  but  it  declares 
that  fraud  —  and  the  same  is  true  of  mistake — creates  obli- 
gation and  confers  remedial  rights  which  are  not  within  the 
statutory  prohibition — in  respect  to  them  the  statute  is 
uplifted."    Section  266,  page  350. 

This  is  but  another  mode  of  saying  that,  notwithstanding 
the  statute  of  frauds,  there  is  in  such  a  case  a  valid  and  bind- 
ing executory  contract,  which  the  parties  intended  and  at- 
tempted to  embody  in  the  instrument  sought  to  be  reformed, 
but  failed  to  do  so.  Hence  the  cases  which  uphold  the  refor- 
mation of  written  instruments  in  proper  cases,  without  regard 
to  the  statute  of  frauds,  are  in  entire  harmony  with  the  rule 
above  stated  that  there  must  be  a  valid  binding  contract  to 
reform  by,  or  reformation  will  not  be  decreed. 

In  general,  by  the  principles  of  the  common  law,  a  feme 
covert  can  do  no  act  to  bind  herself;  she  is  said  to  be  sub 
potentate  viri^  and  subject  to  his  will  and  control.  Her  acts 
are  not,  like  those  of  infants  and  some  other  disabled  persons, 
voidable  only,  but  are,  in  general,  absolutely  void  ai  initio. 
Elliott  V.  Peirsoly  1  Peters,  338.  Because  of  her  disability 
to  contract,  it  has  uniformly  been  held  that  if  a  wife  join  her 
husband  in  the  execution  of  a  defective  conveyance,  such  con- 
VoL.  XLVIIL  — 29 
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veyance  cannot  be  reformed  as  to  her,  unless  by  virtue  of  an 
express  statute.  The  cases  to  this  effect  will  be  found  cited 
in  the  argument  of  counsel  for  the  defendants. 

Hainar  v.  MedsheVy  60  Ind.,  413,  is  relied  upon  by  counsel 
for  appellant  to  sustain  this  action.  In  that  case  a  married 
woman  owned  land  in  her  own  right,  sold  it,  and  received  the 
purchase  money  therefor.  She  executed  a  conveyance  to  the 
purchaser,  in  which  her  husband  joined,  but  by  mistake  the 
land  actually  sold  was  not  described  therein.  A  statute  of 
that  state  is  as  follows:  "No  lands  of  any  married  woman 
shall  be  liable  for  the  debts  of  her  husband;  but  such  lands 
and  the  profits  therefrom  shall  be  her  separate  property,  as 
fully  as  if  she  was  unmarried ;  provided^  that  such  wife  shall 
have  no  power  to  encumber  or  convey  such  lands,  except  by 
deed,  in  which  her  husband  shall  join." 

The  action  was  to  reform  the  deed  so  that  it  should  convey 
the  land  actually  sold,  and  it  was  so  reformed.  There  was  no 
argument  by  counsel  against  the  power  of  the  court  to  correct 
a  mistake  in  the  deed  of  a  married  woman.  The  opinion 
asserts  that  "  the  lands  of  a  married  woman,  can  be  conveyed 
or  encumbered  in  no  other  mode  than  that  prescribed  by  the 
statute;  and  her  agreements  in  relation  thereto,  not  executed 
in  the  manner  prescribed  by  the  statute,  are  void;"  but  says 
that  by  the  correction  of  the  deed  the  object  and  policy  of  the 
statute  are  not  contravened  or  thwarted,  because  the  husband 
joined  in  the  defective  deed.  The  decision  stands  alone,  and 
the  reasoning  upon  which  it  is  rested  is  not  suflSciently  strong 
and  convincing  to  justify  us  in  accepting  the  adjudication  as 
authority.  We  should  be  better  satisfied  with  it  had  the  court 
applied  another  principle  of  equitable  jurisdiction,  and  de- 
creed that,  because  the  land  sold  was  the  separate  estate  of  the 
wife,  and  because  she  had  received  the  purchase  money  there- 
for, the  purchaser  should  have  a  lien  upon  the  land  purchased 
for  the  amount  he  paid  on  account  of  the  purchase. 

An  article  in  7  Cent.  L.  J.,  182,  rexiews  this  Indiana  case, 
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and  points  ont  with  clearness  tad  force  the  fallacy  of  the  argu- 
ment  upon  which  the  decision  is  rested,  and  the  unsoundness  of 
the  decision.  This  article  also  cites  many  cases  on  the  general 
question,  which  it  has  not  been  thought  necessary  to  cite  in 
this  opinion.  Other  articles  on  the  subject  are  contained  in 
the  same  periodical  in  vol.  7,  p.  434,  and  vol.  8,  p.  42,  main- 
taining, with  considerable  ingenuity  of  argument,  the  doctrine 
of  the  Indiana  case.  But  we  think  the  writers  have  signally 
failed  to  give  any  sufficient  reason  for  destroying  the  old  and 
well  established  landmarks  of  the  law  in  this  behalf. 

If  the  land  which  it  is  claimed  should  be  included  in  the 
mortgage  sought  to  be  reformed  in  this  action,  was  the  sepa- 
rate estate  of  the  wife,  and  especially  if  she  had  received  to 
her  own  use  the  money  which  it  was  given  to  secure,  in  view 
of  our  statute,  which  removes  the  disability  of  coverture  and 
enables  the  wife  to  contract  in  respect  to  her  separate  estate 
the  same  as  though  she  were  sole,  it  may  be  that  the  mortgage 
might  be  reformed  as  against  her.  However,  this  is  not  here 
decided.  Again,  had  not  such  land  been  a  homestead,  no 
doubt  the  mortgage  should  be  reformed  as  to  the  interest 
therein  of  the  husband,  but  not  to  aflfect  the  dower  right  of 
the  wife. 

But  the  land  affected  by  the  action  being  a  homestead,  the 
husband  was  under  legal  disability  to  mortgage  it  without  the 
signature  of  the  wife  to  the  mortgage.  Without  her  signature 
a  mortgage  executed  by  him  is  invalid.  Hence,  a  reformation 
of  the  mortgage  as  to  him,  or  his  heir,  or  the  devisee  of  the 
land,  without  reforming  it  at  the  same  time  as  against  the 
wife,  would  be  wholly  inoperative  for  any  purpose. 

The  homestead  in  controversy  belonged  to  the  husband. 
The  wife  had  no  estate  in  it  by  virtue  of  the  homestead  right. 
She  had  only  an  absolute  veto  upon  the  power  of  her  husband 
to  alienate  it,  which  the  statute  executes  for  her  until  she  sees 
fit  to  affix  her  signature  to  her  husband's  conveyance  of  it. 
Godfrey  v.  Thornton^  46  Wis.,  677.     Our  statute  only  removes 
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the  disability  of  coverture  in  respect  to  the  separate  estate  of 
the  wife.  This  homestead  not  being  the  separate  estate  of  the 
wife,  it  is  clear  that  she  was  under  the  common-law  disabili- 
ties of  coverture  when  she  signed  the  defective  mortgage. 
Being  so,  she  could  only  validate  her  husband's  mortgage  of 
the  homestead  by  signing  it.  She  has  signed  no  such  mort- 
gage, and  could  not  make  a  valid  executory  agreement  to  do 
so.  Hence,  there  is  no  ground  upon  which  a  judgment  to 
reform  the  mortgage  can  legally  be  rendered. 

The  death  of  Peter  Petesch,  and  the  fact  that  the  homestead 
descended  or  was  devised  to  his  widow^  are  not  important; 
neither  is  her  subsequent  marriage  with  the  defendant  J(icdb 
Rambach^  or  the  conveyance  of  the  homestead  to  him.  The 
case  stands  precisely  as  it  would  have  stood  had  the  action 
been  brought  in  the  life- time  of  Peter,  against  the  mortgagors, 
and  must  be  determined  on  the  same  principles. 

"We  have  studied  attentively  the  very  able  argument  of  the 
learned  counsel  for  the  plaintiffs,  and  the  authorities  which  he 
cites.  We  agree  with  him  that  on  principles  of  natural  equity 
the  plaintiff  ought  to  have  relief,  and  should  be  better  satis- 
fied could  we  award  it  to  him;  but  we  are  denied  that  satisfac- 
tion by  inexorable  rules  of  law,  which  we  may  not  disregard. 
We  must  affirm  the  judgment  of  the  circuit  court. 

Orton,  J.,  concurred. 

Cole  and  Tayloe,  JJ.,  dissented. 

Ryan,  C.  J.,  was  not  present. 

Cole,  J.  I  am  constrained  to  dissent  from  the  decision  in 
this  case.  It  is  said  that  an  action  to  reform  an  instrument 
for  a  mistake  is  in  the  nature  of  a  suit  for  specific  perform- 
ance of  a  contract,  and  that  no  performance  will  be  enforced 
against  a  married  woman  because  her  contracts  are  void. 
Whatever  reason  there  may  have  been  in  this  rule  formerly,  I 
think  it  fails  upon  the  facts  of  this  case,  in  view  of  the  legisla- 
tion of  this  state.     The  common-law  disabilities  of  married 
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women,  so  far  as  their  separate  estate  is  concerned,  is  entirely 
removed  by  statute.  She  may  make  contracts  relating  to 
such  estate  in  the  same  manner  and  to  the  same  extent  as 
though  she  were  sole,  and  subject  herself  to  all  legal  and  equita- 
ble remedies  on  such  contract.  As  early  as  Conway  v.  Smithy 
decided  nearly  twenty  years  ago,  it  was  held  that  a  married 
woman  was  liable  in  an  action  at  law  on  a  note  executed  by 
herself  and  husband,  to  pay  for  improvements  on  her  separate 
estate;  and  the  doctrine  of  that  case  has  been  repeatedly  af- 
firmed since.  Indeed,  at  the  present  term  we  have  decided 
that  a  married  woman,  having  no  separate  estate,  may  purchase 
upon  credit  a  farm,  carry  it  on,  and  have  the  benefit  of  the 
crops,  thus  acquiring  a  separate  estate.  Dayton  v,  Walsh. 
See,  also,  Meyers  v.  Sahtey  46  Wis.,  655.  Thus,  in  respect  to 
her  own  property,  a  married  woman  has  precisely  the  same 
legal  capacity  to  make  contracts  as  a  single  woman. 

I  refer  to  this  legislation  for  the  purpose  of  observing  that 
decisions  in  actions  for  the  specific  enforcement  or  reformation 
of  contracts  executed  by  husband  and  wife,  where  the  com- 
mon-law disabilities  of  coverture  exist,  are  to  be  applied  with 
much  caution  to  their  contracts  made  in  this  state.  The  prop- 
erty intended  to  be  mortgaged  in  this  case  was  the  homestead 
of  the  husband.  By  our  statute,  a  mortgage  or  other  aliena- 
tion by  a  married  man  of  his  homestead  is  not  valid  without 
the  signature  of  tlie  wife  to  the  same.  In  Godfrey  v.  Thorn- 
tony  46  Wis.,  677,  it  was  held  that  this  statute  did  not  vest 
any  estate  in  the  wife,  living  the  husband,  in  the  homestead, 
but  operated  only  as  a  disability  of  the  husband,  living  the 
wife,  to  alienate  his  homestead,  without  her  consent,  evidenced 
by  her  signature  to  his  alienation.  In  this  case,  the  wife  did 
consent  to  the  husband's  mortgaging  his  homestead.  She  evi- 
denced that  consent  by  signing  and  acknowledging  the  mort- 
gage, which,  as  the  court  below  found,  was  intended  by  all 
parties  to  include  the  homestead. 

Why,  then,  should  not  the  mortgage  be  reformed  so  as  to 
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correct  the  mistake  in  the  description,  and  make  it  express  the 
real  contract  of  the  parties?  It  is  said  that  this  cannot  be 
done,  because  the  wife,  quoad  the  homestead,  stands  where  she 
did  at  common  law,  subject  to  the  same  disabilities.  But  if 
this  is  so,  what  is  the  object  of  the  statute  making  the  aliena- 
tion of  the  homestead  by  the  husband  valid,  with  her  consent 
evidenced  in  writing?  Is  there  no  efficacy  in  that  statute;  no 
power  to  contract  conferred  by  it  upon  the  wife?  Certainly, 
it  makes  the  written  assent  of  the  wife  essential  to  the  validity 
of  the  husband's  alienation;  it  is  potent  to  change  to  that 
extent,  at  least,  the  common-law  status  of  the  wife.  Upon  the 
facts,  I  can  see  no  objection  whatever  to  correcting  the  descrip- 
tion  of  the  property  so  as  to  make  the  mortgage  include  the 
premises  which  all  parties  intended  and  supposed  it  did  in- 
clude when  executed.  On  the  decease  of  the  husband,  the 
wife  became  possessed  of  the  property  as  heir-at-law.  After 
being  so  possessed,  she  recognized  the  validity  of  the  mort- 
gage by  taking  out  a  policy  of  insurance  on  the  premises, 
making  the  loss  payable  to  the  mortgagee.  If  she  really  had 
no  power  whatever  to  make  a  contract  in  the  fii'st  instance, 
these  circumstances  might  not  increase  the  equities  of  the 
mortgagee;  but  as  it  is,  they  tend  to  show  the  contract  the  par- 
ties intended  to  make.  The  intent  being  clearly  proven,  the 
wife  having  consented  to  the  husband's  mortgaging  his  home- 
stead, the  mortgage  should  be  corrected  to  express  the  con- 
tract of  the  parties. 

In  Schmitz  v.  Schmitz^  19  Wis.,  207,  an  action  was  brought 
to  correct  a  mistake  in  the  description  of  a  mortgage  executed 
by  a  husband  and  wife  on  the  homestead.  The  mistake  was 
corrected  in  the  court  below  so  as  to  carry  out  the  intention 
of  the  parties  to  the  instrument.  On  appeal  to  this  court,  the 
point  was  made  that  the  mortgage  could  not  be  corrected  or 
reformed,  because  it  was  executed  by  a  married  woman.  But 
the  court  did  not  have  occasion  to  pass  upon  the  question,  as 
it  held  that  the  evidence  in  the  case  clearly  identified  the 
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premises  embraced  in  the  mortgage  as  being  the  same  before 
as  after  the  correction,  so  that  the  defendants  could  not  have 
been  injured  by  the  correction.  In  Smith  v.  ArmMrong^  24 
Wis.,  446,  husband  and  wife  contracted  as  vendors  of  land,  and 
a  specific  performance  of  the  contract  was  enforced  in  favor  of 
the  vendee.  True,  there  was  no  question  made  as  to  the  power 
of  a  married  woman  to  make  the  contract;  it  seems  to  have 
been  assumed  that  she  had  such  power,  and  that  a  court  of 
equity  would  enforce  her  contract  in .  that  behalf.  Other 
cases  of  like  efiect  may  be  found  in  our  reports,  where  the 
question  as  to  the  validity  of  a  contract  of  a  married  woman 
does  not  seem  to  have  been  raised.  These  cases  only  have  a 
negative  value,  perhaps.  But  my  intention  was  not  to  discuss 
the  question  at  length,  but  only  state  some  of  the  reasons  why 
1  dissented  from  the  decision. 

On  an  €qual  division  of  the  justices  present  and  acting  in  the 
determination  of  the  appeal,  the  judgnSent  below  was  aflBrmed. 


Bbooks,  Executor,  vs.  Northey  and  another. 

February  3 ^February  2i,  1880. 

Waiver  of  objection  to  order  of  revivor. 

Where  plaintil  dies  while  the  cause  is  pending  oi^  demurrer  to  the  com- 
plaint, and  the  court  makes  an  order  reviving  the  action  in  the  name  of 
one  who  petitions  therefor  as  executor  of  such  deceased,  and  defendant 
afterwards  appears  and  argues  the  demurrer,  without  moving  to  set 
aside  tha  order,  either  for  want  of  notice  to  him  of  the  petition,  or  on 
the  ground  that  suc'i  order  was  made  without  sufficient  evidence  of  the 
petitioner's  re^  resentative  character,  this  is  a  waiver  of  those  objections. 

APPEAL  from  the  Circuit  Court  for  Gm^it  County. 

The  action  was  commenced  by  the  plaintiff's  testator, 
Olonzo  Carson,  upon  a  joint  and  several  promissory  note 
made  to  him  by  the  defendants.    The  complaint  appears  to 
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be  in  the  usual  form,  and  is  duly  verified.  The  defendants 
interposed  a  general  demurrer  thereto. 

Pending  the  demurrer,  Carson,  the  original  plaintiff,  died. 
Thereupon  the  present  plaintiff  filed  an  affidavit  of  Carson's 
death,  stating  therein  that  "this  affiant  has  been  duly  ap- 
pointed the  legal  executor  of  the  estate  of  the  said  plaintiff," 
and  praying  that  the  action  be  revived  in  the  name  of  the 
affiant  as  plaintiff.  The  court  ordered  accordingly.  No 
notice  of  the  application  to  revive  the  action  was  served  upon 
the  defendants  or  their  attorney. 

Afterwards  the  defendants  appeared  and  argued  the  demur- 
rer without  objection  to  the  regularity  o.f  the  revivor  pro- 
ceedings. The  court  overruled  the  demurrer,  and  gave 
defendants  leave  to  answer  in  sixty  days.  On  due  proof  of 
their  failure  to  answer  within  the  time  prescribed,  the  court 
gave  judgment  for  the  plaintiff  for  the  sum  due  on  the  note 
by  its  terms,  and  for.  costs;  and  from  this  judgment  the 
defendants  appealed. 

For  the  appellaut,  there  was  a  brief  by  HazeUon  cfe  Provis, 
and  oral  argument  by  0.  B.  Thomas. 

J.  T.  Milky  for  the  respondent. 

Lyon,  J.  The  failure  of  the  plaintiff  to  give  notice  to  the 
defendants  of  the  petition  to  revive  the  action  in  the  name  of 
the  executor,  was  an  irregularity.  Such  notice  should  have . 
been  given,  and,  on  the  hearing  of  the  petition,  the  defendants 
might  have  insisted  that  due  proof  should  be  made  of  the 
probate  of  Carson's  will  and  the  qualification  of  the  present 
plaintiff  as  executor.  But  this  was  an  irregularity  merely, 
which,  like  any  other  irregularity  not  going  to  the  jurisdiction 
of  the  court,  may  be  waived  by  the  opposite  party. 

The  original  plaintiff  having  deceased,  it  was  competent  for 
the  court  to  revive  the  action  in  the  name  of  his  duly  quali- 
fied executor.  Notice  of  the  petition  should  have  been  given; 
but  proceeding  without  notice  affects  only  jurisdiction  of  the 


Digitized  by  LjOOQiC 


AUGUST  TERM,  1879.  457 

Mellor,  by  Guardian  ad  litem,  vs.  The  Town  of  Utica. 

person,  not  of  the  subject  matter,  and  a  subsequent  general 
appearance  waives  the  defect.  The  rule  is  elementary,  that  a 
general  appearance  to  the  action  by  the  defendant  waives  a 
defective  service,  or  want  of  service,  of  the  original  process. 
The  principle  of  this  rnle  is  applicable  here. 

The  argument  of  the  demurrer  on  behalf  of  the  defendants, 
without  objection  to  the  validity  or  regularity  of  the  proceed- 
ings to  revive  the  action,  was  clearly  a  general  appearance  to 
the  action,  and,  within  the  above  rule,  a  waiver  of  the  want 
of  notice  of  such  proceedings. 

It  may  be  that  the  action  was  revived  on  insufficient  proofs; 
but  there  is  nothing  on  the  face  of  the  proceedings  to  show 
that  it  was  improperly  revived.  If  Carson's  will  had  not 
been  admitted  to  probate,  or  if  the  present  plaintiff  was  not 
the  duly  qualified  executor  of  his  estate,  the  defendants  should 
have  moved  to  set  aside  the  revivor  proceedings  for  one  or 
both  of  those  reasons;  and,  the  facts  so  appearing,  the  motion 
should  have  been  granted.  JN"o  motion  to  sot  aside  those  pro- 
ceedings was  made,  and  no  valid  reason  for  setting  them  aside 
is  disclosed  in  the  record. 

By  the  Cowrt.  —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Mellob,  by  Guardian  ad  litem,  vs.  The  Town  of  Utioa. 

F^rmry  S^F^rua^y  24, 1880. 

Highway:  Negligence:  Ecidence. 

In  an  action  for  an  iiyury  alleged  to  have  been  caused  by  defects  in  a  high- 
way over  which  plaintiff  was  driving,  it  was  error  to  permit  a  witness, 
who  had  driven  over  the  highway  at  the  same  spot  on  the  same  day,  and 
frequently  at  other  times,  to  answer  the  qaestion,  whether,  if  a  person 
driving  over  that  part  of  said  road,  on  that  day,  had  driven  in  a  careful 
manner,  "  as  you  would  ordinarily  drive  on  ordinary  roads,"  there  would 
have  been  any  danger  of  an  accident  in  consequence  cf  the  condition  of 
the  road;  such  question  calling  upon  the  witness  to  determine  tiie  exact 
issues  which  the  jury  were  to  determine. 
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APPEA.L  from  the  Circuit  Court  for  Crawford  County. 

Plaintiff  appealed  from  a  judgment  in  defendant's  favor. 
The  case  is  stated  in  the  opinion. 

For  the  appellant,  there  was  a  brief  by  J.  T.  <&  Geo.  Milk, 
and  oral  argument  by  J.  T.  Mills. 

For  the  respondent,  there  was  a  brief  by  Thomas  <&  FvUer, 
and  oral  argument  by  Mr.  Thomas. 

Tayloe,  J.  This  action  was  brought  by  the  plaintiff  and 
appellant  to  recover  damages  for  injuries  received  by  her  in 
being  thrown  from  a  wagon  while  driving  along  one  of  the 
highways  in  said  town.  She  alleges  that  she  was  so  thrown 
from  the  wagon  by  reason  of  the  insufficiency  and  want  of 
repair  of  said  highway.  The  defense  was,  that  the  highway  was 
not  out  of  repair,  and  that  the  injury  occurred  from  the  neg- 
ligence and  carelessness  of  the  plaintiff  in  driving  along  said 
highway,  and  not  by  reason  of  any  defects  in  the  same. 

Upon  the  trial,  the  evidence  was  conflicting  as  to  the  exact 
condition  of  the  highway  at  the  place  where  the  accident  hap- 
pened, and  also  as  to  the  fact  whether  the  plaintiff  was  driving 
carefully  at  the  time  of  the  happening  of  such  accident  The 
jury  found  a  verdict  for  the  defendant  The  plaintiff  appeals, 
and  assigns  as  error  that  the  court  improperly  permitted  one 
of  the  witnesses  on  the  part  of  the  defense  to  answer  the  fol- 
lowing question :  "  If  a  person,  driving  from  the  West  Prai- 
rie road  down  this  hill  on  the  16tli  of  November,  1877,  should 
drive  in  a  careful  manner,  as  you  would  ordinarily  drive  on 
ordinary  roads,  would  there  be  any  danger  of  an  accident  in 
consequence  of  this  road?"  The  plaintiff  objected  to  the 
question;  the  court  overruled  the  objections;  plaintiff  ex- 
cepted; and  the  witness  answered:  "  I  should  judge  it  would 
go  safely." 

The  evidence  of  this  witness  showed  that  he  was  sheriff  of 
the  county,  and  had  driven  over  this  road  very  often,  and  on 
the  morning  of  the  16th  of  November,  1877,  the  day  the  ac- 
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cident  happened;  and  that  the  place  mentioned  in  the  question 
was  the  same  place  where  the  plaintiff  claimed  the  road  was 
out  of  repair,  and  where  the  accident  which  resulted  in  her 
injury  happened.  He  also  gave  a  description  of  the  road  at 
this  place,  in  his  evidence. 

It  is  urged  that  it  was  error  to  permit  this  witness  to  give 
his  opinion  whether  a  person  driving  in  a  careful  manner,  as 
he  ordinarily  drove,  along  this  road,  would  be  in  danger  of  an 
accident  in  consequence  of  the  condition  of  the  road  at  that 
place.  It  seems  to  us  very  clear  that  the  question  should  not 
have  been  allowed.  The  question  involved  all  the  issues  in 
the  case;  whether  the  road  was  in  a  reasonable  state  of  repair, 
and  whether  the  plaintiff  was  in  the  exercise  of  ordinary  care 
in  driving  over  the  same  at  the  time  the  injury  occurred. 
The  answer  called  for  was  the  answer  which  the  jury  were 
required  to  give  as  between  the  parties.  The  answer  said 
to  the  jury  that  the  road  was  in  such  condition  that  if  the 
person  driving  over  the  same  exercised  the  ordinary  care  which 
every  person  should  exercise  in  driving  along  such  highway, 
there  would  have  been  no  accident. 

It  was  calling  for  the  opinion  of  the  witness  upon  both  the 
material  questions  in  the  case.  It  was  the  same  as  though  the 
witness  had  been  asked:  ^^  Was  the  road  in  a  sufficient  state 
of  repair?"  and,  second,  "Would  the  plaintiff  have  been  in- 
jured had  she  exercised  ordinary  care  in  driving  along  such 
highway  ? " 

The  answers  to  these  interrogatories  were  clearly  for  the 
jury,  and  not  for  the  witnesses.  The  witnesses  are  to  state 
the  facts  which  support  the  issues,  and  the  jury  are  to  draw 
the  conclusions  from  the  facts  proven. 

That  the  opinion  of  the  witness  upon  these  questions  was 
clearly  inadmissible,  is  affirmed  by  this  court  in  the  follow- 
ing cases:  Kelley  v.  Town  of  Fond  du  Lac^  31  Wis.,  179- 
185;  Griffin  v.  Town  of  Willow,  43  Wis.,  509;  Benedict  v. 
City  of  Fond  du  LaCy  44  Wis.,  495;  Olesen  v.  Tolford  et  al.j 
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37  Wis.,  327.  See,  also,  Ryerson  v.  Abington^  102  Mass., 
531 ;  Wood  v.  EaUway  Co.y  40  Wis.,  582;  Churchill  v.  Price, 
44  Wis.,  542. 

The  learned  counsel  for  the  respondent  does  not  undertake 
to  uphold  the  ruling  of  the  cireuit  court  in  admitting  this 
evidence,  upon  principle,  but  argues  that  it  was  oflEered  and 
admitted  as  a  counterbalance  to  evidence  of  a  similar  charac- 
ter which  was  offered  by  and  received  without  objection  in 
behalf  of  the  plaintiff  on  the  trial.  After  a  careful  examina- 
tion of  the  bill  of  exceptions,  we  do  not  find  any  facts  which 
justify  this  claim  on  the  part  of  the  respondent;  nor  are  we 
prepared  to  hold  that,  if  the  claim  made  by  the  learned  coun- 
sel were  supported  by  the  record,  it  would  cure  the  error. 
We  are  not  aware  of  any  well-established  rules  by  which  this 
court  can  determine  when  the  errors  committed  in  favor  of 
the  one  party  shall  exactly  counterbalance  those  committed  in 
favor  of  the  other,  and  thereby  render  all  harmless.  The 
admission  of  the  evidence  objected  to  was  an  err©r;  and,  in  a 
case  like  the  one  at  bar,  where  the  evidence  to  sustain  the 
issues  was  conflicting,  and  where  the  jury  must  necessarily 
weigh  the  evidence  carefully  to  ascertain  on  which  side  it  pre- 
ponderated, we  cannot  say  that  such  error  did  not  prejudice 
the  plaintiff. 

By  the  Court.  —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial 


BUSHNELL   &   ClAEK   VS.   JoSEPH  AlLEN   &  BrO. 

February  3  —  Februaty  24, 1880. 

Garnishment  :  Practice.  (1)  Proceedings  on  failure  of  garnishee  to 
appear.  (2)  Omission  of  docket  entries  bg  J,  P.,  as  to  adjournments. 
(3-5)  What  objections  garnishee  bound  to  take  in  behalf  of  principal 
debjx)r.  (4,  7)  Amendment  of  defects  in  garnishment  proceedings.  (6) 
Becord  in  garnishment. 

1.  It  seems  that,  under  the  R.  S.  of  1858,  if  a  garnishee  in  justice's  court 
&,iled  to  appear  on  the  return  day  of  the  summons,  the  justice  might 


Digitized  by.LjOOQlC 


AUGUST  TERM,  1S79.  461 

Boshnell  &  Clark  ts.  Joseph  Allen  &  Bro. 

afterwards  compel  his  attendance,  under  sec.  119,  ch,  120;  or,  after 
jad^^ent  agfainst  the  attachment  defendant,  might  render  judgment 
against  the  defaulting  garnishee  for  the  amount  thereof,  under  sec.  130; 
or  that,  before  such  judgment,  the  garnishee  might  appear  and  answer, 
under  sec.  120. 

2.  The  omission  of  the  justice  to  make  any  entry  in  his  docket  in  the  gar- 

nishment proceeding,  until  after  the  principal  judgment  was  entered, 
although  there  had  been  a  previous  adjournment  in  both  actions,  is  not 
fatal  to  a  judgment  against  the  garnishee.  So  held  in  a  suit  against 
the  garnishee  (who  had  paid  such  judgment),  by  one  who,  between  the 
serrice  of  the  garnishee  summons  and  the  return  thereof,  had  taken  an 
assignment  of  the  principal  debtor's  claim  against  such  garnishee,  and 
had  notified  him. 

3.  Even  where  the  summons  in  garnishment  is  not  served  on  the  principal 

debtor,  ai  the  statute  now  provides,  the  garnishee  is  only  required  to 
make  such  defenses  to  the  merits  as  he  knows  the  principal  debtor  might 
make  if  present  defending  the  gamislunent  proceedings,  and  not  to 
make  technical  objections  to  defects  in  the  record  which  may  readily  be 
cured  by  amendment.  Johann  r.  Bufener^  32  "Wis.,  195,  and  Pierce  v, 
Railtmy  Co.,  36  id.,  283,  distinguished. 

4.  Where  copartners  are  garnished  by  their  firm  name,  and  the  return  shows 

service  by  reading  it  and  delivering  a  copy  to  one  of  them,  but  does  not 
show  which  one,  and  is  indorsed  upon  the  garnishee  summons,  instead 
of  upon  the  summons  in  the  principal  action,  these  defects  may  be  cured 
by  amendment. 

5.  Where,  in  such  a  case,  the  gaAiished  firm  appeared  by  one  of  its  members 

and  answered,  and  the  principal  debtor  also  appeared  in  the  garnishment 
proceeding,  the  court  acquired  jurisdiction,  and  the  failure  of  the  gar- 
nishees to  object  to  the  defects  in  the  return  was  no  breach  of  duty  to 
such  debtor  or  his  assignee. 

6.  In  garnishment  under  an  attachment  or  summons,  the  fact  that  a  judg- 

ment has  been  rendered  against  the  principal  debtor  need  not  appear  by 
the  record  in  the  garnishment  proceeding;  but  the  records  in  that  and 
the  principal  suit  are  to  be  read  together. 

7.  Where  the  firm  of  •*  J.  AUen  &  Bro."  consisted  of  Joseph  and  John 

Allen,  and,  upon  an  affidavit  that  *' John  Allen  &  Bros."'  were  indebted, 
etc.,  a  summons  in  garnishment,  addressed  to  *'  John  Allen  &  Bro.'* 
was  served  upon  one  member  of  the  firm,  and  the  firm  appeared  and 
answered  by  one  of  its  members:  Held,  that  the  misnomer  of  the  gar- 
nishees in  the  affidavit  and  summons  is  of  no  importance;  and  an  amend- 
ment in  that  respect  was  properly  allowed. 

APPEAL  from  the  Circuit  Court  for  Grant  County. 
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One  Wells  brought  his  action  on  contract  against  one  Will- 
iams, before  Charles  E.  Stehl,  Esq.,  a  justice  of  the  peace. 
Wells  presented  to  the  officer  having  the  summons  for  service, 
an  affidavit  that  "  John  Allen  <&  Bros.^^  were  indebted  to 
Williams,  and  demanded  that  they  be  summoned  as  garnishees. 

The  officer  thereupon  issued  a  garnishee  summons,  directed 
"  To  John  Allen  cfe  Bro.y  and  John  Williams,  said  defend- 
ants," returnable  February  15,  1878,  at  10  o'clock  A.  M.,  at 
which  time  the  original  summons  was  also  returnable.  The 
officer  made  return,  indorsed  on  the  garnishee  summons,  that 
on  the  7th  of  February,  1878,  he  served  the  same  by  reading 
it  "  to  the  within  named  defendant,  personally,  and  giving 
him  a  copy  thereof."  ' 

On  the  return  day  the  cause  was  removed,  on  the  affidavit 
of  Williams,  to  William  Fisher,  Esq.,  another  justice  of  the 
peace. 

The  docket  entries  of  Justice  Fisher  show  that  Williams 
and  the  garnishees  (these  defendants)  appeared  before  him  on 
the  same  15th  of  February,  and  both  the  principal  action  and 
that  against  the  garnishees  were  adjourned  to  the  23d  of  tlie 
same  month,  at  10  o'clock  A.  M.,  tft  the  office  of  the  justice. 
At  the  time  last  mentioned,  the  action  was  tried,  and  Wells 
recovered  judgment  against  Williams.  Joseph  Allen,  also, 
then  appeared  and  answered,  acknowledging  an  indebtedness 
by  his  firm  to  Williams  of  $45.10;  and  judgment  was  rendered 
against  the  garnishees  for  that  amount  in  favor  of  Wells/  The 
defendants  afterwards  paid  such  judgment. 

On  the  lith  of  -the  same  February,  Williams  assigned  his 
demand  against  J.  Allen  <&  Bro.  to  the  plaintiffs,  who  on  the 
same  day  notified  that  firm  of  such  assignment.  This  action 
is  brought  by  the  plaintiffs,  as  such  assignees,  to  recover  the 
amount  of  such  demand. 

^  It  seems  that  the  proper  name  of  the  finn  was  "  J.  Allen  &  Bro./*  and 
that  it  consisted  of  Joseph  and  John  Allen;  but  which  of  these  brothers  was 
intended  by  '*  J.  Allen ''  in  the  firm  name,  does  not  appear. — Rep. 
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Evidence  was  introduced  tending  to  prove  —  perhaps  prov- 
ing —  that  as  late  as  February  22d,  Justice  Fisher  had  made 
no  docket  entries  whatever  in  the  garnishment  proceedings; 
also,  that  neither  of  the  garnishees  appeared  before  him  on 
the  return  day  of  the  summons.  The  court  directed  a  verdict 
for  the  defendants;  and  plaintiffs  appealed  from  th^  judgment 
entered  pursuant  to  the  verdict. 

For  tlie  appellants,  there  was  a  brief  by  Bushnell,  Clark  <& 
Watkinsj  and  oral  argument  by  Mr.  Bushnell: 

1.  The  garnishment  proceedings  were  against  "  John  Allen 
&  Bro.,"  and  furnish  no  defense  to  the  firm  of  Joseph  Allen 
cfe  Bro.  Nor  could  the  amendment  relate  back  so  as  to  confer 
jurisdiction  not  previously  obtained  in  the  manner  which  the 
statute  directs.  Steen  v.  Norton,  45  Wis.,  412.  The  return 
of  the  officer  in  that  proceeding-  was  upon  the  garnishee 
summons,  instead  of  the  summons  in  the  principal  suit  It 
was  also  void  for  uncertainty.  A  justice  must  have  proper 
evidence  of  service  before  ho  can  proceed  and  render  a  bind- 
ing judgment.  This  was  insufficient  to  confer  jurisdiction  of 
either  person  or  subject  matter.  2  Wait's  L.  &  P.,  13; 
3  Chand.,  183;  45  Wis.,  412,  and  cases  there  cited.  2.  If  the 
justice  ever  had  jurisdiction,  he  lost  it  by  adjourning  the  case 
without  making  up  his  docket  and  entering  therein  the  fact 
of  such  continuance.  The  original  and  garnishee  suits  are 
distinct  actions,  and  must  be  separately  entered  in  the  docket. 
Tay.  Stats.,  §  125;  4  Chand.,  12;  Roheiis  v.  Warren,  3  Wis., 
736;  Crandall  v,  Bacon^  20  id.,  639;  Brahmstead  v.  Ward, 
44  id.,  591;  Brown  v.  Kellogg,  17  id.,  475;  Grrace  v.  Mitch- 
ell, 31  id.,  535.  If  a  garnishee  submit  to  the  jurisdiction 
when  there  is  none,  and  pay  under  it,  it  will  avail  nothing. 
Drake  on  Attachment,  §§  694,  695.  3.  The  record  is  fatally 
defective  in  that  it  does  not  show  that  a  judgment  had  been 
previously  rendered  against  the  principal  debtor.  Drake  on 
Attach.,  §  658  a,  and  cases  there  cited.  Payment  under  such 
a  judgment  is  purely  voluntary,  and  is  no  protection  to  the 
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garnishee.  Drake,  §§  711-13.  4.  The  essence  of  the  gar- 
nishee's equity  consists  in  the  fact  that  he  has  done  his  full 
duty  and  has  been  compelled  to  pay.  lie  should  exhaust  all 
legal  means  to  prevent  a  judgment  against  him.  Adams  v. 
Filer^  7  "Wis.,  323:  Barman  v.  Birchard,  8  Blackt,  419; 
Wells's  Res.  Adj.,  §  163;  Johann  v.  Rufener^  32  Wis.,  195. 
The  garnishee  defendants  here  were  not  bound  to  appear,  be- 
cause their  fees  were  not  paid  to  them.  Ch.  361,  Laws  of 
1876;  R.  S.,  sec.  3781. 

For  the  respondents,  there  was  a  brief  by  Barber  c6  Clemr- 
entson^  and  oral  argument  by  Mr.  Clem^ntson: 

1.  The  affidavit  for  garnishment  was  sufficient  in  form  and 
substance.  This  conferred  jurisdiction  of  the  subject  matter. 
Though  the  return  is  made  on  the  wrong  summons,  and  is  not 
clear  as  to  the  facts  relating  to  the  service,  yet  the  subsequent 
appearance  of  the  garnishees  was  a  waiver  of  these  defects, 
and  conferred  jurisdiction  of  the  person.  Heeron  v.  Beck- 
withy  1  Wis.,  17;  Zowe  v.  Stringhamj  14  Wis.,  222;  State  v. 
Boaney  id.,  483;  Barnum  v.  Fitzpatricky  11  id.,  81;  Black- 
wood V.  JoneSy  27  id.,  498;  Baizer  v.  Laschy  28  id.,  268; 
Ruthe  V.  Railroad  Co,y  37  id.,  346;  Evei^dell  v.  Railroad 
Co.y  41  id.,  395.  2.  That  the  garnishee  summons  was  in  fact 
served  upon  both  of  the  garnishee  defendants,  was  shown  by 
th^ir  undisputed  testimony.  They  were  bound  from  the  time 
of  service,  not  from  the  time  when  the  officer  should  make  a 
proper  return.  The  return  could  be  amended  at  anj  time, 
according  to  the  facts.  Moyer  v.  Cooky  12  Wis.,  335;  North' 
rxip  V.  Shepardy  23  Wis.,  513;  Bacon  v.  Bassetty  19  id.,  47; 
Bank  v.  Taylor y  16  id.,  609;  Rohertson  v.  Kinkheady  26  id., 
560.  3.  The  justice  did  not  lose  jurisdiction  by  his  failure 
to  enter  the  adjournment  in  his  docket.  The  proceeding  in 
garnishment  is  ancillary,  and  if  the  main  suit  is  regularly  en- 
tered and  jurisdiction  therein  maintained,  that  is  sufficient. 
While  the  main  suit  is  pending,  the  garnishment  suit  is  always 
open;  and  if  the  garnishee  has  failed  to  appear  on  return 
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day,  he  may  afterward  appear  and  answer  at  any  time  before 
final  judgment  against  him.  R.  S.,  sec.  3729.  The  appellants 
took  their  assignment  after  service  of  the  summons  in  gar- 
nishment, and  stand  in  the  same  position  as  the  principal 
debtor.  They  could  not  prevent  the  officer  from  amending 
his  return  in  accordance  with  the  facts,  nor  the  garnishees 
from  appearing,  and  so  dispensing  with  such  amendment. 
4.  The  position  that  because  the  garnishees  appeared  without 
payment  of  their  fees,  the  judgment  is  no  protection,  is  not 
sustained  by  the  authorities  cited.  The  provision  of  the  stat- 
ute relative  to  payment  of  fees  was  for  the  benefit  of  the  gar- 
nishee, and  places  him  upon  the  same  footing  as  a  witness, 
and  may  be  waived  by  him.  There  is  no  evidence  that  the 
garnishees  knew  of  the  defective  return,  or  of  the  failure  by 
the  justice  to  enter  the  adjournment  in  his  docket  They 
appeared,  and  paid  the  judgment,  in  good  faith,  and  are  enti- 
tled to  protection. 

Lyon,  J.,  It  is  obvious  from  the  foregoing  statement  of  the 
case,  that  if  the  judgment  rendered  against  the  defendants  in 
the  garnishment  proceedings  is  valid,  it  is  a  perfect  protection 
to  the  defendants,  and  there  can  be  no  recovery  in  this  action. 
Otherwise,  the  plaintiffs  may  recover.  We  are  to  determine, 
therefore,  whether  any  of  the  objections  urged  against  the 
validity  of  that  judgment  are  well  taken.  For  the  purposes 
of  the  case,  it  is  assumed  that  Justice  Fisher  made  no  entry  in 
his  docket  of  the  garnishment  proceedings  before  February 
23d  —  the  date  of  the  judgment. 

1.  Is  the  failure  of  the  justice  to  enter  those  proceedings  in 
his  docket,  and  particularly  to  enter  the  adjournment  from 
the  16th  to  the  23d  of  February,  fatal  to  the  judgment  against 
the  garnishees? 

Such  omission  in  the  principal  action  would  doubtless  be 
fatal  to  a  judgment  therein.  But  we  do  not  think  this  strict 
rule  is  applicable  to  a  garnishment  proceeding,  which  is  ancil- 
VoL.  XLVIIL  — 30 
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lary  to  the  principal  action  and  dependent  upon  it.  This 
seems  apparent  from  the  provision  of  the  statute  which  allows 
a  garnishee  who  has  failed  to  appear  at  the  proper  time,  to 
appear  and  answer  at  any  time  before  final  judgment  against 
him,  on  payment  of  costs.  R.  S.  1858,  ch.  120,  sec.  120.  If 
Allen  cfe  Bro.  did  not  appear  before  Justice  Fisher  on  the 
return  day  of  the  garnishee  summons,  this  statute  gave  them 
the  right  to  appear  and  answer  at  any  time  before  final  judg- 
ment against  them,  on  complying  with  the  prescribed  terms: 
and  that  right  does  not  seem  to  be  affected  by  the  failure  of 
the  justice  to  make  proper  entries  in  his  docket.  The  better 
opinion  seems  to  be,  that,  if  the  garnishee  defendant  fails  to 
appear  on  the  return  day  of  the  st^mmons,  the  proceeding^ 
stands  open,  and  the  justice  may  afterwards  compel  his  attend- 
ance, under  section  119,  ch.  120;  or,  after  judgment  against 
the  defendant  in  the  attachment  suit,  may  render  judgment 
against  the  defaulting  garnishee  for  the  amount  thereof,  under 
section  130;  or,  before  such  judgment  is  rendered,  the  gar- 
nishee may  appear  and  answer  under  section  120. 

2.  The  return  of  the  officer,  of  service  of  the  garnishee  sum- 
mons, is  defective  in  that  in  does  not  show  upon  which  of  the 
defendants  he  served  it.  But  it  was  proved  on  the  trial  that 
the  summons  was  duly  served  on  one  of  the  Allen  Brothers, 
and  that  the  parties  to  the  principal  action  were  present  at 
the  examination  of  the  garnishees  on  the  23d  of  February. 
Furthermore,  the  return  was  indorsed  upon  the  garnishee  sum- 
mons, and  not  upon  the  original  summons,  as  required  by 
statute. 

It  is  claimed  that  it  was  the  duty  of  the  garnishees  to  make 
objection  to  the  proceedings  because  of  these  irregularities  or 
defects  in  the  proceedings.  Had  such  objection  been  made, 
doubtless  it  would  have  been  unavailing;  for  the  justice  would 
have  allowed  the  officer  to  make  a  correct  return  by  indorsing 
on  the  original  summons  a  certificate  of  due  service  of  the 
garnishee  summons  on  one  of  the  firm  of  Allen  cfe  Bro. 
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It  was  said  in  Joliann  v.  HufeneVj  Garnishee,  32  Wis.,  195, 
that  it  is  the  duty  of  the  garnishee  to  exhaust  all  legal  means 
to  avoid  a  judgment  against  him;  and  in  Pierce  v.  Railway 
Co^  36  Wis.,  283,  where  the  fund  sought  to  be  reached  by  the 
garnishment  proceedings  was  exempt  from  execution,  Mr, 
Justice  Cole  says  IJmt  the  garnishee  should  hkve  claimed  the 
benefit  of  the  exemption  for  ihQ  original  debtor,  "  or  at  least 
have  given  him  notice  of  the  pendency  of  these  proceedings, 
and  aflForded  him  an  opportunity  to  defend.**  These  observa- 
tions were  made  with  reference  to  the  former  law,  which  did 
not  require  the  garnishee  summons  to  be  served  on  the  defend- 
ant in  the  main  action. 

Whether  the  garnishee  summons  was  or  was  not  served  upon 
Williams,  the  original  defendant,  we  think  all  that  is  required 
by  the  rule  above  stated  is,  that  the  garnishee  shall  interpose 
any  defense  to  the  merits  which  he  knows  the  principal  de- 
fendant might  interpose  were  he  present  defending  against 
the  garnishment  proceedings.  We  do  not  think  he  is  required 
to  make  technical  objections  to  defects  in  the  record,  which,  if 
made,  can  readily  be  cured  by  amendment.  We  have  seen 
that  the  defects  in  the  officer's  return  might  have  been  so 
cured. 

The  garnishee  summons  having  been  duly  served  on  one  of 
the  firm  of  Allen  <&  Bro.y  and  that  firm  having  appeared  by 
one  of  its  members  on  the  23d  of  February,  and  answered, 
and  Williams,  under  whom  the  plaintiflEs  claim,  also  having 
appeared  at  the  same  time,  our  opinion  is  that  the  coUrt  had 
jurisdiction  to  render  judgment  against  the  garnishees,  and 
that  the  failure  of  the  garnishees  to  object  to  the  defects  in 
the  return  was  no  breach  of  their  duty  to  Williams  or  his 
assignees,  the  present  plaintiffs. 

3.  It  is  further  maintained  by  the  plaintiffs  that  the  gar- 
nishee judgment  is  fatally  defective  because  the  record  in  that 
proceeding  fails  to  show  that  a  judgment  had  been  previously 
rendered  against  Williams.     The  point  is  not  well  taken,  and 
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the  authority  cited  (Drake  on  Attachments,  §  658  a)  does  not 
sustain  it  in  cases  like  this.  The  true  rule  is,  tliat,  in  a  gar- 
nishment proceeding  under  an  attachment  or  summons,  the 
record  in  such  proceeding  and  in  the  principal  suit  are  to  be 
read  together;  and  it  is  sufficient  if  the  whole  record  shows 
that  a  judgment  has  been  rendered  against  the  principal  de- 
fendant. The  rule  contended  for  is  only  applicable  where  a 
statute  gives  a  garnishment  proceeding  upon  a  judgment, 
without  execution.  It  is  obvk^us  that,  in  such  a  case,  the  rec- 
ord in  the  proceeding  should  show  the  judgment  upon  which 
it  is  based. 

4.  The  defendants  constituted  the  firm  of  "e/.  Allen  dk 
Bro.^^  That  firm  was  summoned  as  garnishees,  and  appeared 
and  answered.  The  misnomer  of  the  firm  in  the  inception  of 
the  proceedings  is  of  no  importance.  Besides,  such  misnomer 
was  properly  cured  by  amendment. 

It  follows  that  the  judgment  against  these  defendants  in  the 
garnishment  proceedings  is  a  complete  defense  to  the  plaint- 
iffs' claim  in  this  action,  and  that  the  circuit  court  properly 
directed  a  verdict  for  the  defendants. 

By  the  Court. — Judgment  afiirmed. 
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111  »875  P*">*"880RT  Notes:  Evidence:  Surettship:  Estoppel.  (1)  Proof 
that  apparent  joint  maker  was  merely  surety.  (2)  Usurious  agree- 
ments for  extension  and  payments  thereon,  no  release  of  swety.  (3)  Es- 
topped in  pais. 

1.  One  who  appears  upon  the  face  of  a  note  to  have  si^fned  it  as  a  joint 
maker,  may  show  by  parol  that  the  creditor  knew,  when  the  note  was 
execatedf  that  he  was  merely  a  surety,  and  has  since,  without  his  con- 
sent, extended  time  of  payment  to  the  principal. 

2.  Successive  agreements  by  the  payee  of  a  note  to  extend  time  of  payment 
to  the  principal   for  a  usurious  consideration,  witU  successive  payments. 
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after  the  expiration  of  each  time  of  extension,  of  the  usury  stipulated 
therefor,  do  not  release  the  surety;  there  being  no  suspension  of  the 
payee's  right  to  enforce  payment  of  the  note. 
3.  Where,  upon  the  principal  maker  of  a  note  compromising  with  a  part  of 
his  creditors,  including  the  surety,  the  latter  treats  the  amount  of  the 
note  as  an  existing  obligation  of  the  principal  to  him,  he  is  estopped  to 
deny  his  liability  to  the  payee  thereon,  though  the  latter  was  not  a  party 
to  the  compromise. 

APPEAL  from  the  Circuit  Court  for  La  Fayette  County. 
This  action  was  brought  against  Thomas  H.  Maynard,  J. 
Lester  Adams  and  W.  Thompson  Adams^  on  a  promissory 
note  executed  by  them  in  the  following  form :  "  Apple  Eiveb, 
III.,  May  5,  1870.  Twelve  months  after  date  we  promise  to 
pay  to  the  order  of  Samuel  Irvine^  five  hundred  dollars,  at 
ten  per  cent,  per  annum,  value  received. 

"Maynard  &  Adams. 
"W.T.Adams." 
Only  the  defendant  W.JTwmpson  Adama  answered;  and 
his  defense  was  that,  at  the  request  of  the  plaintiff  and  of  his 
codefendants,  he  executed  the  note  merely  as  a  surety,  and 
that  plaintiff,  on  several  different  occasions,  and  in  each  case 
for  a  valuable  consideration,  had  extended  the  time  of  pay- 
ment of  the  note  without  his  consent. 

The  issue  was  tried  by  the  court  without  a  jury,  and  the 
facts  found  were  substantially  as  follows :  1.  At  the  date  of  said 
note,  Thomas  H.  Maynard  and  J.  Lester  Adams  were  copart- 
ners in  trade  doing  business  in  Apple  River,  111.,  under  the 
firm  name  of  Maynard  &  Adams;  the  note  was  given  by  said 
firm  in  that  state  for  money  loaned  by  plaintiff  to  the  firm; 
and  W.  T.  Adams  signed  it  merely  as  surety  for  the  firm,  as 
plaintiff  well  knew.  2.  About  the  time  the  note  matured,  plaint- 
iff entered  into  a  contract  with  Maynard  and  J.  Lester  Adams, 
by  the  terms  of  which  plaintiff  agreed  to  extend  the  time  of 
payment  of  the  note  one  year,  in  consideration  of  which  May- 
nard &  Adams  agreed  to  pay  him  $25  in  addition  to  the  in- 
terest stipulated  by  the  terms  of  the  note;  and  some  time  after 
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the  expiration  of  the  extended  period  they  paid  in  fact  one- half 
of  said  additional  sum,  plaintiff  releasing  them  from  payment  of 
the  other  halt  The  note  was  further  extended  from  year  to  year 
by  agreement  between  plaintiff  and  said  firm,  the  latter  pay- 
ing for  such  extension  each  year  $12.50, "  the  sum  agreed  to  be 
received  therefor  by  the  plaintiff,"  until  the  failure  of  the  firm 
in  1875.  W.  T.  Adams  had  no  knowledge  of  such  exten- 
sions until  such  failure.  3.  In  1875,  Maynard  &  Adams  com- 
promised with  their  creditors,  paying  them  forty  per  cent,  of 
their  liabilities.  "  The  note  in  suit  was  put  in  as  a  liability  at 
such  compromise,  W.  T.  Adams  consenting  thereto;  the  firm 
paid  forty  per  cent,  of  their  liability  upon  the  note;  but 
neither  the  plaintiff  nor  W.  T.  Adams  received  any  part  of 
such  payment  or  sum  of  money.  The  sum  was  taken  by  the 
defendant  J.  Lester  Adams,  he  undertaking  to  pay  the  same 
to  the  plaintiff,  but  never  doing  it." 

Upon  these  facts  the  court  held  that  W.  T.  Adams  was  re- 
leased from  liability  upon  the  note;  and  judgment  was  accord- 
ingly rendered  in  favor  of  said  defendant,  from  which  the 
plaintift*  appealed. 

Henry  S.  Magoon^  for  appellant: 

It  is  the  settled  general  rule,  that  parol  evidence  will  not  be 
admitted  to  add  to,  contradict  or  vary  the  terms  of  a  written 
instrument.    1  Phillips  Ev.,  637,  665,  668 ;  1  Greenl.  Ev.,  §  275 
Foster  V.  Clifford,  44  Wis.,  571;  Charles  v.  Denis,  42  id.,  56 
Strachan  v.  Muxlow,  24  id.,  26;  12  Wend.,  573;  1  Cow.,  249 

1  Hill,  116;  1  Denio,  400;  16  Wall,  566;  91  U.  S.,  291 

2  Parsons  on  Notes,  501;  42  111.,  165;  9  Gray,  337;  7  Bosw., 
366;  45  Barb.,  214;  and  many  other  cases.  The  case  at  bar 
is  within  the  rule.  Yates  v.  Donaldson,  5  Md.,  389;  Kritzer 
V.  Mills,  9  Cal.,  21;  Bull  v.  Allen,  19  Conn.,  101;  Manley  r. 
Boycot,  2  Ell.  &  Bl.,  46;  Strong  v.  Foster,  17  C.  B.,  201; 
Hollier  v.  Eyre,  9  Clark  &  Fin.,  45;  PHce  v.  Edmunds,  10 
Bam.  &  Cress.,  578:  Perfect  v,  Micsgrove,  6  Price,  111;  Far- 
rington  v.  Gallaway,  10  Ohio,  543;  Slipher  v,  Fisher,  11  id., 
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299;  Sprigg  v.  Bank  of  Mt.  Pleasant,  10  Pet,  265;  14  id., 
206;  8  Wheat.,  211;  1  Johns.  Ch.,  429;  6  Vesej,  328  and 
note;  Bank  v.  Dunn,  6  Pet.,  56;  Brown  v.  Wiley,  20  How. 
(U.  S.),  447;  Rockrrvore  v.  Davenport,  14  Tex.,  602;  Thomp- 
son V.  Ketcham,  8  Johns.,  190.  Though  in  fact  a  surety, 
respondent  signed  as  principal  maker,  and  is  estopped  to  deny 
his  liability  as  such.  Carver  v.  Jackson,  4  Pet,  83;  1  Seam., 
148;  21  111.,  584;  1  Greenl.  £vr.,§§23-26;  Hunter  v.  Bryden, 
21  111.,  591;  Daggett  v.  Gage,  41  id.,  465;  Casey  v.  Brahason, 
10  Abb.  Pr.,  368.  2.  Mere  delay,  remissness  or  indefinite 
extensions  by  the  creditor  will  not  operate  to  release  a  surety ; 
but,  to  have  that  effect,  there  must  be  a  sufficient  considera- 
tion and  a  time  definitely  fixed.  Harris  v.  Newell,  42  "Wis., 
687;  Bellows  v.  Lovell,  5  Pick.,  310;  Frye  v.  Barker,  4  id., 
382;  Taylor  v.  Beck,  13  111.,  384;  Gardner  v.  Watson,  id.,  347; 
Flynn  v.  Mvdd,  27  id.,  325;  34  id.,  424;  2  Barr,  286; 
12  Sm.  &  M.,  535;  4  Leigh,  622.  The  only  agreement  for 
an  extension  pretended  or  testified  to  in  this  case,  was  founded 
upon  a  usurious  consideration.  An  illegal  contract  for  an 
extension  will  not  release  the  surety.  Meiswinkle  v,  Jung, 
30  Wis.,  362;  Yilas  v.  Jones,  1  K  Y.,  286;  Galhraith  v. 
FulUHon,  53  III,  126;  35  id.,  40;  32  id.,  22;  75  id.,  215; 
78  id.,  446;  31  id.,  400.  3.  By  the  written  composition  in 
1875,  respondent  waived  the  merely  technical  and  inequitable 
defense  of  discharge  by  extension.  Joliffe  v.  Madison  Ins, 
Co.,  39  Wis.,  Ill;  Allen  v.  Harrah,  30  Iowa,  363.  No  con- 
sideration  is  necessary  to  support  a  waiver,  nor  will  ignorance 
of  his  legal  rights  nullify  the  waiver.  An  indorser  of  a  note 
who  takes  an  assignment  of  the  maker's  estate,  thereby  waives 
demand  and  notice,  and  must  pay.  Cheshire  v.  Taylor, 
29  Iowa,  492;  15  id.,  447;  6  id.,  191;  Mechanics*  Bank  v. 
Griswold,  7  Wend.,  1Q5',  34  Me.,  227;  5  Conn.,  175;  3Denio, 
16;  5  Mass.,  170;  Hinds  v.  Ingham,  31  111.,  403.  By  put- 
ting the  note  in  the  compromise  agreement,  respondent  pre- 
vented  appellant  from  doing  the   same  thing,  and  thereby 
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directly  and  injuriously  affected  the  rights  of  the  latter.  He 
is  therefore  estopped  from  denying  his  liability,  whether  he 
received  the  percentage  or  not  Snyder  v.  Van,  Doren^  46 
Wis.,  602;  Hale  v.  DanfoHhj  id.,  554;  Hefner  v.  Vandolah^ 
57  111.,  520;  Givens  v.  Bank,  85  id.,  442. 

For  the  respondent,  there  was  a  brief  by  Orton  c6  Osborn, 
and  oral  argument  by  Mr.  Orton: 

1.  Parol  evidence  is  admissible  to  prove  that  a  joint  maker 
of  a  note  is  in  fact  a  mere  surety.  But  for  the  suggestion  of 
the  chief  justice  in  Harris  v.  Newell,  42  Wis.,  689,  it  would 
seem  that  this  question  was  settled  in  this  state  by  Riley  v. 
Gregg,  16  Wis.,  671.  Independent  of  authority,  however,  and 
as  an  original  proposition,  the  evidence  is  clearly  admissible. 
The  fact  sought  to  be  proved  is  not  to  contradict  the  written 
contract,  but  is  outside  of  and  collateral  to  it.  The  great 
weight  of  authority,  also,  is  in  favor  of  its  admission.  Brandt 
on  Suretyship,  22;  id.,  §  17,  and  cases  there  cited;  Edwards 
on  Bills,  573;  Fooley  v.  Harradine,  7  Ell.  &  BL,  431; 
Greenough,  v.  McClelland,  105  E.  C.  L.,  428;  Perley  v.  Loney, 
17  Up.  Can.  Q.  B.,  279;  Huhhard  v.  Gumey,  64  N.  Y.,  457; 
Barry  v.  Ransom,  12  id.,  462;  Easterly  v.  Barber,  66  id., 
433;  Sayles  v.  Shns,  73  id.,  551;  Colgrove  v.  Tollman,  67  id., 
95;  Carpenter  v.  King,  9  Met.,  511;  Harris  v.  Brooks,  21 
Pick.,  195;  Davis  v.  Burrington,  30  N.  H.,  517;  Grafton 
Bank  v.  Kent,  4  id.,  221;  Wheat  v.  Kendall,  6  id.,  504; 
Smith  V.  Shelden,  35  Mich.,  42;  Gates  v.  Hugh^,  44  Wis., 
332;  Bank  of  Steuhenville  v.  Hoge,  6  Ohio,  17;  Flynn, 
Ex^r,  V.  Mudd,  27  III,  323;  Drew  v.  Drury,  31  id.,  250; 
Kennedy  v.  Evans,  31  id.,  258;  Fowler  v.  Alexander,  1 
Heisk.  (Tenn.),  425;  Mechanics^  Bank  v.  Wright,  53  Mo.,  153; 
Coats  V.  Swindle,  55  id.,  31;  Zim^  Rock  Bank  v.  Mallett, 
34  Me.,  547;  Piper  v.  Newcomer,  25  Iowa,  221;  Kelly  v. 
Gillespie,  12  id.,  55;  Bank  of  St.  Albans  v.  Smith,  30  Vt, 
148;  Stewart  v.  Parker,  55  Ga.,  659;  Fraser  v.  McConnell, 
23  id.,  368;  Branch  Bank  v.  Jam^,  9  Ala.,  949.     2.  The 
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Bnrety  was  discharged  by  appellant's  extension  of  time  to  the 
principal  without  his  consent.  That  the  contract  for  such 
extension  was  usurious  will  not  change  the  rule.  Neither  by 
the  statutes  of  Wisconsin  nor  by  those  of  Illinois  is  a  usurious 
contract  void.  On  the  contrary,  both  distinctly  affirm  the 
validity  of  such  contracts  by  allowing  the  recovery  of  the 
principal;  merely  imposing  a  penalty  upon  the  lender  for 
"accepting  or  receiving"  illegal  interest.  It  is  important  to 
note  that  the  parties  are  not  in  pari  delicto.  It  is  oppression 
on  one  side  and  submission  on  the  other.  And  though  the 
borrower  may  set  up  usury  for  the  purpose  of  avoiding  a  con- 
tract tainted  with  it,  the  lender  cannot.  This  doctrine  was  an- 
nounced in  this  state  in  the  early  case  of  liiley  v,  Gregg^  16 
Wis.,  672;  and  confirmed  in  Austin  v.  Burgess,  36  id.,  192. 
Vilas  V.  Jones,  1  N.  Y.,  274,  which  has  been  regarded  as 
holding  a  different  rule,  is  expressly  overruled  by  Billington 
V.  Wagoner,  33  N.  Y.,  31,  and  La  Farge  v.  Herter,  9  id.,  243. 
Meiswinkle  v.  Jung,  30  Wis.,  362,  relied  upon  by  appellant, 
seems  to  be  in  conflict  with  the  other  cases  referred  to;  and 
in  a  note  by  C.  J.  Dixon  to  liiley  v.  Gregg,  in  the  new  edition 
of  the  reports,  it  appears  that  that  case  was  overlooked  in  the 
latter  decision;  so  that  the  question  must  be  still  regarded  as 
an  open  one.  Moreover  Meiswinkle  v.  Jung  was  based  upon 
the  overruled  case  of  Vilas  v.  Jones.  Again,  the  contract  in 
this  case  is  an  executed  one.  That  a  usurious  contract  of  ex- 
tension fully  executed  will  release  the  surety,  is  held  by  a  great 
number  of  authorities.  Danforth  v.  Semple,  73  111.,  170; 
Myers  V.  First  National  Bank,  78  id.,  257;  Turrill  v. 
Boynton,  23  Vt.,  142;  Scott  v.  Harris,  76  N.  C,  205;  Red- 
ma/n  v.  Deputy,  26  Ind.,  338;  Calvin  v.  Wiggam,  27  id.,  489; 
Cross  V.  Wood,  30  id.,  378;  Grafton  Bank  v.  Woodward,  5 
N.  H.,  99;  Austin  v.  Darwin,  21  Vt,  38;  White  v.  Whitney, 
51  Ind.,  124;  Scott  v.  Saffold,  37  Ga.,  384;  Corielle  v.  Allen, 
13  Iowa,  289;  Kelly  v.  Gillespie,  12  id.,  55. 

Cole,  J.    On  the  face  of  the  note,  the  defendant  W.  Tliomp- 


Digitized  by  LjOOQiC 


474  SUPREME  COUET  OF  WISCONSIN, 

Irvine  vs.  Adams,  imp. 

eon  Adams  appears  to  be  a  joint  maker.  But  parol  testimony 
was  offered  on  the  part  of  the  defense,  and  received  against  the 
plaintiff's  objection,  to  show  that  he  really  signed  the  note  as 
surety.  The  first  error  assigned  here  for  a  reversal  of  the 
judgment,  is  the  admission  of  this  testimony.  It  is  insisted  by 
the  learned  counsel  for  the  plaintiff,  that,  to  permit  a  party 
who  appears  to  have  signed  a  note  as  principal,  to  show  1^ 
parol  that  he  signed  as  surety,  is  a  violation  of  the  well  settled 
rule  of  evidence,  that  a  written  contract  cannot  be  contradicted 
or  varied  by  parol  testimony.  But  where  the  creditor  knows, 
when  the  note  is  executed,  that  a  party  signs  as  surety,  then, 
as  we  understand,  the  great  weight  of  authority  admits  parol 
testimony  to  show  that  fact.  It  was  so  decided  by  this  court 
in  liileT/  V,  Gregg^  16  Wis.,  676,  where  the  question  was 
directly  presented.  Dixon,  0.  J.,  in  that  case,  says  that  the 
admission  of  such  testimony  does  not  vary  the  effect  of  the 
undertaking,  but  is  admissible  to  show  that  the  creditor,  who 
knows  the  real  relation  of  the  contracting  parties,  violates  his 
faith  impliedly  given  to  the  surety,  not  to  interfere  with  those 
relations  so  as  to  impair  his  legal  rights  or  diminish  his  rem- 
edies, when  he  extends  the  time  of  payment  to  the  principal. 
It  is  not  necessary  that  it  should  appear  from  the  contract 
itself  that  one  signed  as  surety  and  not  as  principal.  Surety- 
ship, being  a  collateral  fact,  may  be  shown  by  evidence  aliunde. 
Carpenter  v.  King,  9  Met.,  511. 

To  the  same  effect  is  the  recent  decision  of  the  court  of  ap- 
peals of  New  York  in  Iluhhard  v.  Gwmey^  64  N.  Y.,  457. 
In  this  case  Church,  C.  J.,  examines  the  question  at  great 
length  upon  the  authorities,  and  states,  in  substance,  in  the 
words  of  the  head  note,  that  "  such  evidence  does  not  alter  or 
vary  the  written  contract,  as  the  fact  proved  simply  operates, 
when  knowledge  of  it  is  brought  home  to  the  creditor,  to  pre- 
vent him  from  changing  the  contract  or  making  a  different  one 
with  the  principal  debtor  without  the  consent  of  the  surety, 
or  from  impairing  the  rights  of  the  latter  by  releasing  any 
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security  or  omitting  to  enforce  the  contract  when  requested." 
It  is  true,  in  Harris  v.  Newell^  42  Wis.,  687,  the  chief  justice 
stated  that  the  court  entertained  a  very  grave  doubt  whether 
one  who  appeared  to  have  executed  a  promissory  note  as 
principal  could  show  by  parol  that  he  signed  it  as  surety;  but 
this  intimation  was  thrown  out  rather  to  invite  further  discus- 
sion of  the  question  than  with  the  purpose  of  shaking  or 
overthrowing  the  decision  in  Riley  v.  Gregg.  The  intimation 
has  answered  its  purpose,  and  we  are  all  now  fully  satisfied  that 
the  latter  case  lays  down  the  true  rule  upon  the  subject,  and 
is  in  strict  accord  with  the  weight  of  modern  authority.  It  is 
deemed  unnecessary,  therefore,  further  to  consider  the  question. 
In  this  case  it  was  claimed  that  TT.  Thompson  Adams  was 
discharged  by  an  extension  of  time  of  payment  given  the  firm 
of  Maynard  &  Adams,  who  were  the  principal  debtors;  and  the 
learned  circuit  judge  so  decided.  We  think,  however,  that  the 
findings  of  fact  fail  to  show  that  the  surety  was  discharged 
by  a  valid  agreement  to  extend  the  time  of  payment  of  the 
note.  In  the  second  finding  the  circuit  court  in  effect  finds 
that,  about  the  time  the  note  matured,  in  May,  1871,  the  plaint- 
iff* and  the  defendants  Maynard  &  Adams  made  a  contract,  by 
the  terms  of  which  the  plaintiff  agreed  to  extend  the  time  of 
payment  of  the  note  for  one  year,  in  consideration  of  being 
paid  for  such  extension  the  further  sum  of  five  per  cent.,  in 
addition  to  the  ten  per  cent,  interest  which  the  note  drew; 
that  sometime  after  the  termination  of  such  extended  period 
the  firm  paid  $12.50  of  the  sum  agreed  to  be  paid  for  the  ex- 
tension, the  plaintiff  releasing  them  from  the  payment  of  the 
remaining  $12.50  of  the  consideration  for  the  extension;  also, 
that  the  payment  of  the  note  was  further  extended  from  year 
to  year  by  like  agreement,  the  firm  paying  for  such  exten- 
sion each  year  the  sum  of  $12.50,  the  amount  agreed  to  be  re- 
ceived therefor  by  the  plaintiff',  until  the  failure  of  the  firm  in 
1875;  and  that  the  surety  had  no  knowledge  of  these  various 
extensions. 
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Now,  according  to  our  understanding  of  this  finding,  it 
shows  an  executory  usurious  agreement  to  extend  the  time  of 
payment,  which,  under  the  decisions  of  this  court,  does  not 
constitute  a  "  basis  or  consideration  upon  or  out  of  which  any 
binding  promise  for  that  purpose  could  arise  or  be  created." 
miey  V.  Gregg,  awpra;  Meiawinkle  v.  Jung,  30  Wis.,  361; 
St.  Maries  v.  Folleys,  47  Wis.,'  67.  It  is  plain  that  each 
agreement  to  extend  the  time  of  payment  was  executory  in  its 
character,  and  was  therefore  void.  The  plaintiff  did  not  place 
it  out  of  his  power  at  any  time  to  enforce  a  collection  of  the 
note  by  action.  Under  such  circumstances  the  surety  was  not 
released.  '  But,  if  there  were  any  doubt  upon  this  point,  the 
facts  stated  in  the  third  finding  show  that  W.  Thompson 
Adams  is  estopped  from  insisting  upon  the  defense.  That 
finding  is,  that  the  firm  of  Maynard  &  Adams  comproniised 
with  their  creditors  in  1875,  paying  forty  per  cent,  of  their 
claims;  that  this  note  was  put  in  as  a  liability  of  the  firm  on 
such  compromise,  by  W.  Thompson  Adams,  or  with  his  con- 
sent; that  the  firm  paid  forty  per  cent,  of  the  note,  but  neither 
the  plaintifl^,  who  was  not  a  party  to  the  compromise,  nor 
the  defendant  W.  T  Adams,  received  any  part  of  such  pay- 
ment, the  sum  being  taken  by  J.  L.  Adams,  upon  a  promise 
to  pay  the  same  to  the  plaintifl^,  which  he  never  did.  Now,  if 
W.  T.  Adams  treated  this  note  at  this  time  as  an  existing 
liability  to  him,  and  caused  it  to  be  included  in  the  compro- 
mise, he  should  be  estopped  from  saying  he  was  not  bound  to 
pay  the  note  in  consequence  of  the  extension.  There  could  be 
no  doubt  of  the  correctness  of  this  view,  if  W.  T  Adams  had 
actually  received  the  forty  per  cent,  upon  it.  But,  that  he  did 
not  receive  it  was  owing  to  his  own  laches  or  default.  He 
could  have  demanded  it  of  the  firm,  and  had  the  full  benefit 
of  the  composition.  It  is  true,  W.  T.  Adams  denies  that  this 
note  was  included  in  the  claim  which  he  presented  against  the 
firm  on  the  compromise,  and  his  testimony  in  that  respect  is 
corroborated  by  that  of  his  brother,  J.  L.  Adams.     On  the 
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other  hand,  Maynard  testified  that  it  was  so  included.  We 
shall  not  stop  to  discuss  the  testimony  as  to  whether  it  was  or 
not,  but  accept  the  finding  of  the  court  as  correct;  for  cer- 
tainly there  is  no  such  clear  preponderance  of  testimony 
against  the  second  and  third  findings  of  the  circuit  court  as 
would  warrant  us  in  disregarding  them. 

The  issue  on  the  affidavit  of  the  plaintiff  for  a  writ  of  attach- 
ment was  tried  with  the  main  issue,  and  fell  with  it. 

It  follows,  from  the  views  which  we  have  taken  of  the  case, 
that  the  judgment  of  the  circuit  court  upon  both  issues  must 
be  reversed,  and  the  cause  be  remanded  to  give  judgment  for 
the  plaintifE  upon  them. 

By  the  Court.  —  So  ordered. 


Diggle  vs.  Boulden.  "_M^ 

February  4— February  24,  1880.  L^o  «it| 

Appeal  to  Supreme  Ck)U3T:    (1)  From  judgment  on  striJdng  out  de-  108  1731 

murrer  to  complaint  as  frivolous.    (6)  When  taxation  of  costs^  not       \    4g         4^7' 
reviewable  here.  iell6        «604' 

Vendor  and  Purchaser  of  Land.    (2,  3)  When  vendor's  want  of  title      /^^^        *60.5i 
no  defense  to  action  for  installment  of  price,  or  to  foreclose  contract  of     ' 
sale.    (4)  When  statutory  remedy  against  tenant  in  default  will  not  lie 
against  purchaser  in  possession.    (5)  Writ  op  Assibtancb  upon  fore- 
closure of  land  contract. 

1.  A  demurrer  to  the  complaint  haying  b^n  stricken  out  as  frivolous,  with 

leave  to  answer  within  a  limited  time  on  terms  (R.  S.,  sec.  2681),  and 
judgment  having  been  rendered  after  the  lapse  of  the  time  limited,  in 
default  of  an  answer:  Ileld,  that  the  question  on  appeal  is,  whether  the 
demurrer  was  weU  taken;  and  where  the  demurrer  is  in  effect  a  general 
one,  the  question  is,  whether  the  complaint  states  a  good  cause  of  action.  . 

2.  The  mere  fact  that  the  vendor  of  land  by  executory  contract  (contain- 

ing a  representation  or  warranty  that  he  has  the  title)  has  not  ac- 
quired the  legal  title  when  an  intermediate  installment  of  the  purchase 
money  becomes  payable  by  his  vendee,  is  no  defense  to  lus  action  for 
such  installment,  where  by  the  contract  the  deed  is  not  to  be  made  untU 
payment  of  the  last  installment,  which  will  not  become  due  for  a  consid- 
erable length  of  time. 
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[3.  In  an  action  for  strict  foredosore  o£  soek  a  contract,  even  for  non-payment 
of  the  last  installment  of  the  purchase  money,  wkan  defendant  is  in 
possession  of  the  premises,  the  fact  that  plaintiff  has  not  the  titie  »  no 
defense,  unless  defendant  has  offered  to  rescind  the  contract  and  sur- 
render the  possession.    Mclndoe  v.  Marman,  26  Wis.,  588.] 

4.  An  executory  contract  of  sale  of  land  provided  that  the  vendee  should  go 

into  possession,  make  certain  improvements  and  pay  certain  taxes,  and 
'*  hold  as  a  tenant  at  sufferance,  and  liable  to  be  expelled  as  a  tenant 
holding  over,"  on  failure  to  make  any  payment  as  specified;  and  the 
vendee  went  into  possession,  and  made  default  after  some  payments. 
Heldf  that  the  statutory  proceeding  for  a  recovery  of  possession  by  a 
landlord  against  a  tenant  in  default,  would  not  lie. 

5.  A  judgment  of  strict  foreclosure  of  a  land  contract  may  provide  that  after 

the  time  thereby  limited  for  payment,  a  writ  of  assistance  shall  issue  if 
defendant  refuse  to  surrender;  that  remedy  being  within  the  inherent 
power  of  chancery. 

6.  Objections  to  the  taxation  of  costs  in  the  court  below,  not  made  to  that 

court,  cannot  be  considered  here. 

APPEAL  from  the  Circuit  Court  for  Grant  County. 

Action  for  the  strict  foreclosure  of  a  land  contract.  De- 
fendant appealed  from  a  judgment  in  plaintiffs  favor.  The 
case  is  stated  in  the  opinion. 

For  the  appellant,  there  was  a  brief  by  Bushnell  <&  Clark^ 
and  oral  argument  by  Mr,  Bushnell: 

1.  The  judgment  should  be  reversed  unless  the  demurrer 
was  frivolous.  This  is  the  rule  where  a  defense  interposed  by 
answer  is  stricken  out  as  frivolous;  and  up  to  the  case  of 
Colh  V.  Harrison^  20  Wis.,  625,  the  same  was  held  in  case  of 
a  demurrer.  Clapp  v,  Preston^  15  Wis.,  543;  Cahoon  v.  Wis- 
consiri  Cent,  R.  JS.  Co.,  10  id.,  290,  and  cases  cited.  Why  the 
rule  which  obtains  in  one  case  should  not  apply  also  to  the 
other,  is  difficult  to  conceive.  But  whatever  the  decisions 
heretofore,  it  would  seem  that  under  the  present  revised 
statutes  the  question  of  f ri  volousness  might  be  raised.  Sec.  3070 
provides  that  the  court  on  appeal  may,  without  exception  taken, 
review  any  alleged  error  appearing  on  the  record.  If,  there- 
fore, there  was  error  in  holding  the  demurrer  frivolous,  it 
must  be  subject  to  review.     2.  If  a  demurrer  admits  of  argu- 
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ment,  it  is  not  frivolous.  CoUrill  v.  Cramer^  40  Wis.,  559. 
The  ground  of  demurrer  here  is,  that  the  complaint  does  not 
state  a  cause  of  action.  Appellant  insists  that  the  demurrer  is 
well  taken.  A  vendor  of  land  by  his  contract  impliedly  repre- 
sents that  he  has  and  will  convey  a  good  title.  Equity  will 
not  enforce  specific  performance  in  his  favor,  unless  he  is 
himself  in  a  position  to  perform  on  his  part.  The  plaintiff  in 
this  suit  has  only  an  equitable  title,  and  that  in  default.  He 
may  be  insolvent;  and  from  his  nonpayment  insolvency  is  to 
be  presumed.  Can  he  require  defendant  to  pay  this  and  sub- 
sequent installments  on  the  contract,  and  run  the  risk  of  his 
applying  the  money  in  such  a  way  as  to  secure  the  titled 
Actions  for  relief  of  this  kind  are  not  matter  of  right,  but  rest 
in  the  discretion  of  the  court.  It  is  insisted  that  before 
this  action  will  lie,  plaintiff  should  show  himself  pos- 
sessed of  a  good  title.  Burwell  v.  Jackson^  9  !N.  T.,  535; 
Eawle  on  Covenants  for  Title,  §§  562-5,611-12, 714;  1  Story's 
Eq.  Jur.,  §  161;  2  id.,  §§  693,  716,  n.  (1),  723,  742-9,  751, 
760,  771,  776-7,  790;  3  Parsons  on  Con.,  350,  407,  409,  note 
{$\  414;  2  Sug.  on  Vend.,  419;  Seaton  v.  Slade^  2  L.  C.  in 
Eq.,  365;  Romilly  v.  JameSy  6  Taunt.,  263.  3.  The  contract 
clearly  undertakes  to  raise  the  ration  of  landlord  and  tenant 
between  the  parties.  Wright  v.  Roherts^  22  Wis.,  161;  Brug- 
man  v,  Noyes,  6  Wis.,  10.  This  being  the  case,  the  plaintiff  has 
a  full  and  complete  remedy  at  law,  and  equity  will  not  interpose. 
Shephardv.  Oenung^  5  Wis.,  398;  Prescott  v.  Everts^  4  id., 
314;  Daiiaher  v.  Prentiss j  22  id.,  317.  4.  Tliere  are  several 
errors  in  the  form  of  the  judgment.  The  costs  of  the  motion  to 
strike  out  the  demurrer  are  improperly  included  in  it.  A 
clause  awarding  to  plaintiff  a  writ  of  assistance  to  aid  in  en- 
forcing it  is  also  improperly  inserted.  The  law  provides  the 
means  of  enforcing  judgments,  and  the  court  has  no  authority 
to  assume  legislative  functions  by  providing  other  means. 
R  S.,  §§  2966,  2967  and  2969;  Freeman  on  Judgm.,  §  3,  and 
cases  there  cited.     Again,  the  defendant  is  entitled  to  have  a 
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certified  copy  of  the  judgment  served  upon  him  before  being 
visited  with  the  penalties  of  disobedience.  Tlie  judgment 
decrees  that  he  must  be  satisfied  with  merely  having  a  certified 
copy  shown  him.  It  further  provides  that  the  writ  may  issue 
on  application  to  either  the  court  or  the  clerk;  if  permissible 
at  all,  it  should  issue  only  on  order  of  the  court.  Landon  v. 
BtirJce,  36  Wis.,  382. 

For  the  respondent,  there  was  a  brief  by  Barber  <&  Clem- 
entsouj  and  oral  argument  by  Jtr.  Clementson: 

1.  The  demurrer  was  frivolous  within  the  rule  of  F.  cfe  M. 
Bank  v.  Sawyer^  7  Wis.,  383,  because  without  argument  or 
research  the  court  could  determine  its  character.  But  if  this 
court  should  consider  it  not  frivolous,  but  bad,  the  judgment 
will  not  be  disturbed.  Cobb  v.  JIarrisony20  Wis.,  625;  Sage 
V.  JlcZean,  37  id.,  359;  Decker  v.  Trilling^  24  id.,  610;  Sen- 
tinel Co.  V.  Thomson^  38  id.,  489.  2.  Even  if  the  vendor 
could  not  give  good  title,  the  defendant  could  not,  without  an 
offer  to  rescind,  retain  possession  of  the  land  and  refuse 
to  pay  the  purchase  money.  Mclndoe  v.  Mormatij  26 
Wis.,  588;  Taji  v.  Kessel^  16  id.,  273;  Miller  v.  Larson^ 
17  id.,  624.  By  the  terms  of  the  contract,  the  deed  was 
not  to  be  executed  until  full  payment  of  the  purchase 
money,  the  last  installment  of  which  would  not  be  due  until 
1885.  It  would  be  a  full  compliance  with  the  contract  on 
plaintiff's  part,  if  by  that  time  he  had  the  title,  or  procured  a 
conveyance  to  defendant  from  the  party  who  had  it.  Bate- 
man  v.  Johnson^  10  Wis.,  1;  Akerly  v.  VilaSy  15  id.,  401. 
The  tender  of  a  deed,  or  ability  to  convey  the  title,  was  not, 
by  the  contract,  a  condition  precedent  to  payment  of  the  an- 
nual installments;  and  defendant  cannot  demand  performance 
of  plaintiff  until  he  himself  has  done  what  he  agreed  to  do 
before  making  such  demand.  Gale  v.  Besty  20  Wis.,  44;  2 
Parsons  on  Con.,  679,  529,  note  (r).  3.  The  judgment  is 
not  open  to  the  objection  taken  in  Landon  -y.  Burke^  36  Wis., 
378,  but  was  carefully  framed  to  conform  to  the  requirements 
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of  that  and  other  decisions  of  the  court,  and  to  the  rules. 
Attorney  General  v.  Lum^  2  Wis.,  607;  Goit  v.  Dickerman^ 
20  id.,  630;  Loomie  v.  Wheeler,  21  id.,  271;  Eulo  VIII,  p. 
2024,  Tay.  Stats. 

OiJTON,  J.  This  is  a  suit  in  equity  for  the  strict  foreclosure 
of  a  land  contract.  The  complaint  sets  out,  substantially,  that 
the  eighty  acres  of  land  in  question  was  a  part  of  a  tract  of 
land  purchased  and  held  by  the  plaintiff,  by  land  contract, 
from  one  Putnam  David,  for  the  sum  of  $4,587.20;  of  which 
sum  $2,000  was  paid  down,  and  the  balance  was  to  be  paid 
thereafter  in  installments,  with  interest;  that  such  install- 
ments and  interest  had  been  partly  paid,  leaving  only  the  sum 
of  $1,500  of  principal  and  $100  of  interest  unpaid;  and  that, 
upon  the  payment  of  the  same,  which  the  plaintiff  is  able  tc> 
make  at  any  time,  he  can  obtain  a  deed  of  the  whole  tract 
from  the  said  David.  The  complaint  then  sets  out  a  land  con- 
tract between  the  parties  to  this  action,  providing,  in  substance, 
for  the  purchase  of  eighty  acres  of  said  tract,  by  the  defend- 
ant from  the  plaintiff,  for  the  sum  of  $1,000,  to  be  paid  in 
yearly  installments  of  $100  each,  with  ten  per  eent.  interest 
on  the  whole,  payable  annually;  that  the  first  installment  of 
principal  and  the  first  year's  interest  were  to  be  paid  on  or 
before  the  first  day  of  January,  1878;  that  the  defendant 
should  go  into  possession  of  the  premises,  make  certain  im- 
provements and  pay  certain  taxes  thereon,  and  hold  as  a  tenant 
at  sufferance,  and  liable  to  be  expelled  as  a  tenant  holding  over, 
on  failure  to  make  any  of  the  payments  at  the  time  specified; 
and  that  in  case  of  his  failure  to  make  any  of  the  payments 
the  agreement  was  to  be  void.  The  complaint  further  shows 
that  the  defendant  went  into  possession  of  the  premises,  and 
has  failed  to  pay  such  first  installment  of  principal,  and  such 
interest  and  taxes;  and  prays  that  he  be  adjudged  to  pay  the 
same  in  a  certain  time,  to  be  fixed  by  the  court,  and  in  default 
Vol.  XLVUL— 31 
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thereof  be  forever  barred  and  foreclosed  of  liis  right,  title  and 
interest  in  the  premises. 

To  this  complaint  the  defendant  interposed  what  may  be 
called  a  general  demurrer,  which  was  stricken  out  on  motion 
of  the  plaintiff,  on  the  ground  of  frivolousness,  and  leave 
given  to  the  defendant  to  answer  in  twenty  days.  No  answer 
having  been  ipade,  judgment  was  rendered  for  the  plaintiff, 
that  the  defendant  pay  within  one  year  the  sum  so  found  due, 
together  with  interest  and  costs,  and  that  in  default  of  such 
payment  he  be  foreclosed  and  dispossessed,  and  that  a  writ  of 
assistance  issue  if  he  refuses  to  surrender  such  possession. 

The  defendant  appeals  from  this  final  judgment.  The  learned 
counsel  of  the  appellant  insists  that  the  question  on  this  ap- 
peal  is  the  frivolousness  of  the  demurrer,  the  order  striking 
out  the  same  on  that  ground  being  an  interlocutory  one,  which 
may  be  reviewed  upon  appeal  from  the  final  judgment. 

The  practice  of  this  court  may  be  considered  established, 
that  in  such  a  case  the  question  is,  whether  the  demdrrer  was 
wpU  taken,  or  whether  the  complaint  stated  a  good  cause  of 
action.  Cobb  v,  Harrison^  20  Wis.,  626;  The  Sentinel  Com- 
pany V,  Thoinsony  38  Wis.,  489.  Since  by  the  present  statute 
(section  2681,  R.  S.),  in  case  of  striking  out  a  demurrer  as 
frivolous,  the  court  may  allow  the  defendant  to  plead  over 
within  a  limited  time,  on  terms,  when  such  an  order  is  made, 
there  can  be  no  substantial  distinction  between  striking  out 
a  demurrer  as  frivolous,  and  overruling  it  on  argument;  for 
the  legal  consequences  are  the  same.  The  objections  to  the 
complaint  urged  here  on  the  argument  are  — 

First.  That  it  shows  on  its  face  that  the  respondent,  by  his 
written  contract  of  sale,  falsely  represented  or  warranted  that 
he  held  a  valid  title  to  the  land  he  so  contracted  to  sell.  This 
principle  may  be  correct  so  far  as  it  affects  the  payment  of 
any  part  of  the  purchase  money,  when  the  time  fixed  for  such 
payment  is  contemporaneous  with  the  time  fixed  for  the  exe- 
cution of  the  deed,  so  that  the  covenants  to  make  payment 
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and  to  execute  the  deed  are  mutual  and  dependent,  as  in  the 
leading  case  cited,  of  Burwell  v.  Jdokaon^  9  N.  T.,  535.  But 
even  in  such  case  the  principle  is  to  be  applied  only  as  defense 
to  the  payment,  founded  on  such  inability  to  convey  a  valid 
title,  and  other  equitable  grounds  of  relief,  such  as  the  insol- 
vency of  the  party  contracting  and  unable  to  convey,  and  the 
impossibility  of  obtaining  the  title  from  other  sources  without 
further  payment  or  cost.  We  have  been  referred  to  no  author- 
ity, and  we  can  find  none,  that  allows  such  a  principle  to 
operate  as  a  defense  to  the  payment  of  a  mere  intermediate 
installment  of  the  purchase  money,  which  falls  due  long 
before  the  time  fixed  in  the  contract  for  the  execution  of  the 
conveyance,  and  when  the  deed  is  not  to  be  made  until  the 
payment  of  the  last  installment,  which  is  not  yet  due. 

Second.  That  the  complaint  shows  the  title  to  the  land  out 
of  the  respondent,  and  therefore  his  inability  to  convey,  and 
so  in  itself  discloses  such  a  failure  of  consideration  or  viola- 
tion of  obligation  as  to  be  a  sufficient  defense  to  the  action. 
It  would,  perhaps,  be  a  sufficient  answer  to  this  objection,  that 
the  complaint,  although  showing  title  out  of  the  respondent 
at  the  present  time,  does  show  his  ability  to  obtain  it  at  any 
time,  and  especially  when,  by  the  terms  of  the  contract,  he  is 
bound  to  convey  it  to  the  appellant.  But,  by  decisions  of  thts 
court,  without  going  abroad  for  adjudications  on  the  question, 
when  we  have  them  so  near  at  hand  and  at  home,  and  which 
must  express  the  law  of  this  state  at  least  until  overruled  by 
like  authority,  the  principle  here  contended  for  is  not  allowed 
to  obtain,  even  as  matter  in  defense,  in  cases  where  suit  is 
brought  to  foreclose  contracts  on  failure  to  pay  the  last  install- 
ment, the  payment  of  which  could  not  be  enforced  without 
the  tender  of  a  conveyance,  and  the  purchaser  still  retains  the 
possession  of  the  premises. 

In  Bateman  v.  Johnson  et  al,j  10  Wis.,  1,  where  the  suit  was 
brought  by  the  purchaser  for  a  forfeiture  of  the  contract  and 
the  repayment  of  the  purchase  money,  on  the  ground  that  the 
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vendor  had  no  title  and  could  not  execute,  and  had  not  him- 
self executed,  a  conveyance, .  but  had  procured  a  deed  to  be 
made  to  the  plaintiff,  conveying  a  good  title,  by  a  third  person, 
and  tendered  the  same  to  the  plaintiflE  before  suit,  but  after 
the  time  fixed  in  the  contract,  it  was  held  that  the  tender  of 
such  deed  was  a  good  defense  to  the  action;  and  Mr.  Justice 
Cole,  in  his  opinion,  uses  the  following  language:  "  By  the 
contract,  the  appellant  was  entitled  to  a  deed  conveying  to  him 
the  entire  estate.  If  the  respondents  were  not  seized  of  such 
an  estate,  it  was  their  duty  to  procure  a  conveyance  from  the 
party  who  was  so  seized."  In  this  case,  it  may  be  said  that, 
although  the  respondent  has  not  yet  obtained  the  title,  the 
presumption  is  that  ho  will  either  obtain  such  title,  and  make 
the  proper  conveyance  of  it  to  the  appellant,  or  procure  a  con- 
veyance of  it  from  another,  when,  by  the  terms  of  the  con- 
tract,  he  is  bound  so  to  do,  and  which  time  has  not  yet  arrived. 

In  Akerly  v.  Vilas  et  al.,  15  Wis.,  402,  Chief  Justice  Dixon 
says  in  his  opinion:  " Upon  a  bill  to  rescind  such  agreement, 
on  the  ground  that  the  vendor  is  unable  to  give  a  good  title^  if 
it  appear  at  the  time  of  the  decree  that  he  is  able  to  do  so,  the 
plaintiff  will  be  compelled  to  accept." 

In  Mclndoe  v.  Mormariy  26  Wis.,  588,  the  defendant  had 
paid  part  of  the  purchase  money,  and  had  gone  into  and  still 
held  possession  of  the  land,  and  the  time  for  the  payment  of 
the  balance  of  the  purchase  money  and  for  the  execution  of 
tlio  deed  was  fixed  in  the  contract  as  the  same.  The  plaintiff 
brought  suit,  as  in  this  case,  for  forfeiture  and  foreclosure,  on 
the  ground  of  the  nonpayment  of  the  balance  of  the  purchase 
money.  The  defense  was,  the  inability  of  the  plaintiff  to  con- 
vey a  good  title,  and  his  insolvency.  Even  in  such  a  case, 
much  stronger  than  this  for  the  equitable  operation  of  the 
principle  contended  for,  it  was  held  that  such  a  defense  was 
not  available  unless  the  defendant  first  offered  to  rescind  the 
contract  and  surrender  up  his  possession.  This  decision  is  so 
directly  in  point  that  further  references  are  unnecessary. 
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Third.  The  objection  that  the  respondent  had  an  ample 
remedy  at  law,  and  the  right  to  proceed'  against  the  appellant 
as  a  tenant  holding  over  under  the  clauses  of  the  contract 
making  him  a  tenant  at  sufferance,  is  equally  untenable.  The 
complaint  itself  shows  that  the  appellant  had  rights  and 
equities  under  his  contract  of  purchase  which  would  defeat  an 
action  at  law  against  him  as  a  mere  tenant  at  sufferance;  and 
such  an  action  would  not  lie  in  such  a  case  where  the  appellant 
is  in  possession  as  purchaser,  having  paid  part  of  the  purchase 
money.  Flato  v.  Roe^  14  Wis.,  453;  Ott  v.  Rape  et  al.^  24 . 
Wis.,  336;  Ragan  et  al.  v.  Simpson  et  al.j  27  Wis.,  355; 
Nightingale  v.  RarenSy  47  Wis.,  389. 

Fourth,  That  part  of  the  judgment  allowing  a  writ  of 
assistance  to  oust  the  appellant  from  the  possession  of  the 
premises,  on  his  refusal  to  surrender  the  same  to  the  respond- 
ent, is  clearly  proper,  and  within  the  inherent  power  of  a 
court  of  chancery.  Jacob's  Law  Die,  title,  "Wbii  of  As- 
sistance.'* 

Fifth,  The  objection  to  improper  costs  taxed  was  not  made 
in  the  court  below,  nor  was  any  exception  taken  or  motion 
for  retaxation  made;  and  it  cannot  therefore  be  considered  here. 

Ry  the  Court,  —  The  judgment  of  the  circuit  court  is 
affirmed,  with  costs. 


DiNGMAK  vs.  The  State. 
February  4 —February  2i,  1880, 


(1)  Continuance.    (2)  New  Trial,  for  newly  discovered  evidence,    (3) 
Instructions  to  Jury:  Erroneous  when  argumentative  and  partial, 

1.  In  a  proceediog  under  the  bastardy  act,  where  defendant  had  continaed 
the  cause  over  one  term  of  the  circuit  court,  and,  though  he  knew  that 
a  certain  witness  might  be  material,  had  taken  no  steps  to  summon  him 
until  a  few  days  before  that  fixed  for  the  trial,  when  the  witness  had  left 
the  state  to  avoid  being  summoned:  Held,  that  there  was  no  error  in 
refusing  a  further  continuance  on  account  of  the  absence  of  such  wit- 
ness; especially  where,  if  present,  he  could  not  have  been  compelled  to 
testify  to  the  facts  which  defendant  expected  to  prove  by  him. 
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2.  There  is  no  error  in  refusing  defendant  a  new  trial  in  sudi  a  case,  on  the 

ground  of  newly  discovered  evidence,  where  he  had  been  informed  three 
weeks  before  the  trial  that  the  witness  from  whom  such  evidence  is  ex- 
pected, might  be  a  material  witness  for  him,  and  neither  procured  his 
attendance  nor  asked  a  continuance  to  enable  him  to  procure  it. 

3.  The  evidence  in  this  case,  as  to  the  paternity  of  the  child,  being  of  a  con- 

flicting character,  and  the  questions  of  fact  fairly  disputable,  and  the 
charge  of  the  court  having  presented  the  case  on  plaintiff's  part  in  a 
forcible  argumentative  way,  without  so  stating  it  on  defendant's  part, 
and  having  been  expressed  in  terms  from  which  the  jury  must  have  in- 
ferred the  judge  *s  opinion  to  be  that  they  should  find  against  the  de- 
fendant, the  judgment  against  him  is  reversed,  without  considering 
whether  a  preponderance  of  evidence  against  the  defendant  in  such 
a  case  is  sufficient. 

EREOR  to  the  Circuit  Court  for  La  Fayette  County. 
The  case  is  stated  in  the  opinion. 

For  the  plaintiff  in  error,  there  was  a  brief  by  Orton  & 
Oshorn^  and  oral  argument  by  Mr.  Orton. 
The  Attorney  General^  for  the  state. 

Taylor,  J.  Upon  a  trial  in  the  circuit  court  for  La  Fayette 
county,  the  plaintiff  was  adjudged  to  be  the  father  of  a  bas- 
tard child  of  one  Ellen  Waistell,  and  was  required  to  pay  the 
sum  of  $330  for  the  past  and  future  support  and  maintenance 
of  such  child,  and  the  costs  of  the  prosecution,  amounting  to 
the  sum  of  $43.69,  and  to  give  bond  with  sufficient  sureties 
for  the  payment  of  said  sums;  and,  on  default  thereof,  to  be 
committed  to  the  county  jail  of  said  county  until  he  shall 
perform  such  judgment  or  be  otherwise  discharged  according 
to  law. 

The  plaintiff  in  error  caused  a  bill  of  exceptions  to  be  set- 
tled in  the  action,  and  brought  the  record  of  said  action  to 
this  court  by  writ  of  error.  He  assigns  as  error  that  the 
learned  circuit  judge  misdirected  the  jury  as  to  the  sufficiency 
of  the  evidence  necessary  to  convict  in  a  proceeding  of  tliis 
kind,  and  that  his  charge  in  other  respects  was  erroneous;  and 
that  the  court  erred  in  refusing  to  continue  the  case  upon  the 
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application  of  the  plaintiff  in  error,  and  in  refusing  to  grant 
a  new  trial  on  his  application  upon  the  ground  of  newly  dis- 
covered evidence. 

The  application  for  a  continuance  was,  we  think,  properly 
denied.  The  defendant  had  continued  the  case  over  at  least 
one  term,  and,  although  he  knew  that  the  witness  might  be 
material,  he  had  taken  no  means  to  summon  liim  until  a  few 
days  before  the  day  fixed  for  the  trial,  when,  it  appears,  the 
witness  had  left  the  Btate  to  avoid  being  summoned.  It  is 
also  evident  from  the  affidavit  of  the  defendant  upon  which 
his  application  for  a  continuance  was  made,  that  the  witness, 
if  present,  could  not  have  been  compelled  to  testify  to  any  of 
the  matters  which  he  alleges  he  expected  to  prove  by  him;  and 
the  fact  that  he  had  left  the  state  to  avoid  the  subpcsna  would 
naturally  lead  the  court  to  believe  that  if  present  he  would 
not  volunteer  to  testify  to  that  which  the  law  would  not  com- 
pel him  to  do. 

The  motion  for  a  new  trial  upon  alleged  newly  discovered 
evidence  we  also  think  was  properly  denied.  The  proof  shows 
that  the  defendant  had  information  before  he  went  to  trial, 
that  the  person  ho  now  claims  could  give  material  evidence 
in  his  favor  might  be  a  material  witness  for  him  on  the  trial. 
Such  being  the  fact,  he  should  have  procured  his  attendance 
at  the  trial,  or,  if  that  was  impossible,  he  should  have  asked 
a  continuance  in  order  to  procure  his  attendance.  Having 
been  informed,  at  least  three  weeks  before  the  trial,  that  this 
person  could  give  evidence  which  would  be  material  to  his 
defense,  he  should  have  procured  his  attendance,  or  applied 
for  a  continuance  if  such  attendance  could  not  be  then  had; 
and,  having  gone  to  trial  without  attempting  to  procure  his 
attendance  or  asking  for  a  continuance  on  account  of  his  ina- 
bility to  have  him  present,  the  new  trial  asked  in  order  to 
procure  his  testimony  was  properly  denied. 

In  order  to  present  clearly  the  exceptions  taken  by  the 
plaintiff  in  error  to  the  charge  of  the  learned  circuit  judge, 
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given  to  the  jury  upon  the  trial  of  this  action,  it  is,  perhaps, 
necessary  to  state  the  whole  charge.  It  was  brief,  and  as 
follows: 

"  1.  The  question  is:  Is  the  defendant  the  father  of  the  child? 
If  he  is,  your  verdict  should  be  guilty. 

"2.  If  you  are  not  satisfied,  from  a  preponderance  of  evi- 
dence, that  he  is  the  father  of  the  child,  you  should  say,  not 
guilty. 

•'  3.  The  mother,  Ellen,  may  very  certainly  be  presumed  to 
know  who  begot  the  child.  Ton  are  to  consider  whether 
every  instinct  and  emotion  of  maternal  love  and  affection  does 
not  naturally  rise  up  in  revolt  at  the  idea  of  fastening,  by  per- 
jury, a  false  paternity  upon  the  offspring  of  her  body. 

"  4.  The  defendant  denies  the  charge.  You  are  to  judge 
between  them,  and  give  the  preponderance  to  the  one  that 
you  think,  nnder  the  circumstances,  entitled  to  the  most  credit 

"  5.  If  the  defendant  is  the  father,  it  probably,  according  to 
liuman  experience,  must  have  been  begotten  at  an  earlier  pe- 
riod than  that  fixed  by  the  girl.  It  is  proper,  in  this  connec- 
tion, to  consider  whether  it  is  not  easier  to  remember  a 
potential  fact  than  to  remember  its  precise  date. 

"  6.  It  is  considered  well  established  that  it  is  not  impos- 
sible for  a  child  to  be  born  healthy  and  live  to  maturity  at 
seven  months  from  conception,  although  it  is  not  according  to 
the  common  course  of  nature. 

"  7.  The  fact  of  the  girl  having  testified  to  the  month  of 
July  before  she  was  delivered,  is  a  circumstance  to  be  consid- 
ered regarding  her  credibility.     You  will  consider  whether 
the  explanation,  that  she  intended  to  say  June,  is  reasonable " 
and  satisfactory. 

"  8.  It  is  said  that  it  is  a  charge  easy  to  make.  Is  it  true 
that  any  woman,  however  lost  to  virtue  and  to  truth,  is  likely 
to  charge  a  man  with  having  had  sexual  intercourse  with  her, 
when  it  is  not  true? 

"  9.  If,  from  sheer  recklessness,  a  woman  can  be  regarded 
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as  capable  of  fastening  a  false  paternity  upon  her  child,  is  it  # 

probable  that  she  would  select  a  man  who  has  children  as  old 
as  herself,  rather  than  some  one  near  her  own  age,  it  being 
shown  that  younger  men  were  equally  accessible  upon  whom 
to  fasten  the  false  charge? 

"  10.  If  you  argue  that  the  prosecution  of  the  defendant  is 
purely  mercenary,  it  is  proper  to  consider  whether  the  defend- 
ant is  a  more  eligible  victim  to  fasten  the  assumed  fraud  upon, 
than  others  against  whom  the  charge  might  be  made;  and  if 
not,  what  becomes  of  the  argument? 

"  11.  With  regard  to  the  prosecuting  witness,  judging  from 
her  age,  her  appearance  upon  the  stand  with  a  child  in  her 
arms,  in  the  presence  of  her  father,  standing  before  the  court 
and  jury  and  a  listening  and  criticising  audience,  is  she  such 
a  person  as  to  be  capable  of  confronting  the  accused,  and 
solemnly  swearing  that  he  is  the  father  of  her  child,  if  he  never 
had  had  sexual  intercourse  with  her?  If  you  think  she  is  of 
that  sort,  yon  should  acquit  the  accused.  If  you  believe  her, 
you  should  say,  guilty." 

To  each  separate  paragraph  of  the  charge,  as  above  given,  the 
counsel  for  the  plaintiff  in  error  excepted.  In  the  determina- 
tion of  this  case  we  shall  not  pass  upon  the  question  raised  by 
the  exceptions  to  the  second  and  fourth  paragraphs  of  the 
charge,  as  the  members  of  this  court  entertain  different  views 
upon  the  point  raised  by  these  exceptions,  and  as  we  all  agree 
that  the  judgment  must  be  reversed  upon  the  exceptions  taken 
to  the  remainder  of  the  charge. 

It  is  well  said  that  the  object  of  a  charge  to  a  jury  is  to  lay 
before  them  a  full  and  impartial  statement  of  the  whole  case 
as  presented  by  both  sides;  and  as  a  general  rule  it  is  better 
that  the  judge  should  refrain  from  expressing  any  opinion 
upon  the  questions  of  fact  in  the  case,  or  upon  the  credit 
which,  in  doubtful  cases,  should  be  given  to  the  testimony  of 
the  witnesses.  It  is  urged  by  the  learned  counsel  for  the 
plaintiff  in  error,  that  this  charge  is  partial  in  that  it  pre- 
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sented  only  the  plaintiflE's  Bide  of  the  case  to  the  jury,  and  that 
in  presenting  that  side  it  was  so  presented  that  the  jury  could 
not  but  infer  that  it  was  the  decided  opinion  of  the  judge  that 
the  evidence  as  a  whole  sustained  that  side,  and  their  verdict 
ought  to  be  for  the  plaintiff.  In  looking  at  the  whole  charge, 
we  are  forced  to  the  conclusion  that  it  is  subject  to  the  criti- 
cism made  upon  it  by  the  learned  counsel.  There  can  hardly 
be  a  doubt  that  every  man  upon  the  jury,  after  hearing  the 
charge,  was  of  opinion  that  the  learned  judge  thought  the 
verdict  ought  to  be  in  favor  of  the  plaintiff.  It  is  true,  he  did 
not  say  in  express  language  that  he  held  that  opinion;  yet  the 
forcibly  argumentative  way  in  which  he  presented  the  case  on 
the  part  of  the  plaintiff,  and  the  entire  omission  to  present  the 
case  on  the  part  of  the  defendant,  could  have  had  but  one 
effect  upon  the  jury;  and  that  was,  that  the  plaintiff,  in  the 
opinion  of  the  court,  had  made  out  a  case,  and  that  the  defend- 
ant had  failed  in  his  defense. 

It  is  urged  by  the  counsel  for  the  state,  that  the  utmost  that 
can  be  said  against  the  correctness  and  propriety  of  this  part 
of  the  charge  is,  that  it  is  only  the  expression  of  an  opinion 
of  the  learned  judge  as  to  the  credibility  of  the  witnesses, 
and  his  opinion  that,  upon  the  whole  evidence,  the  plaintiff 
was  entitled  to  the  verdict;  that  there  was  no  direction  on  the 
part  of  the  learned  judge  to  the  jury  that  they  ought  to  find 
in  conformity  to  his  opinion;  but  that  the  whole  question  as 
to  the  guilt  of  the  defendant  was  left  to  the  jury  for  their 
determination  upon  their  own  judgment  of  the  matter,  and 
wholly  uninfluenced  by  any  views  of  the  court  upon  the  ques- 
tions of  fact. 

It  was  decided  long  ago  by  the  territorial  court,  that  in  a 
civil  action  "an  opinion  as  to  a  fact  not  given  as  binding  on 
the  jury  was  not  error.''  Fowler  v,  Colton^  1  Pin.,  331, 
337-8.  And  this  decision  was  commented  upon,  and  to  a 
limited  extent  approved  by  this  court,  in  the  case  of  KetcKum 
et  al.  V.  Eberty  33  Wis.,  611.    The  rule  approved  in  this  case 
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is,  "that  the  mere  expression  by  the  judge  to  the  jury  of  an 
opinion  as  to  the  facts  of  the  case,  the  weight  of  evidence  or 
the  character  of  a  witness,  may  not  be  error,  when  the  ques- 
tion is  still  left  for  the  determination  of  the  jury;  yet,  if  the 
expression  of  opinions  is  made  in  such  manner  that  the  jury 
naturally  regard  it  as  a  direction  to  them,  and  as  excluding 
them  from  finding  the  facts  for  themselves,  there  being  evi- 
dence proper  for  them  to  consider,  both  for  and  against  such 
direction,  this  is  a  fatal  error."  The  same  case,  as  well  as  the 
cases  of  Benedict  v.  State^  14  Wis.,  424,  and  Hill  v.  State^  17 
Wis.,  675,  holds  that  in  criminal  cases  the  rule  is  more  strin- 
gent, and  that  in  such  cases  it  is  error  to  express  any  opinion 
to  the  jury  as  to  the  weight  or  sufficiency  of  the  testimony 
upon  any  fairly  controverted  or  debatable  question  of  fact. 

In  the  case  of  Tedder  v.  Fellows^  20  N.  Y.,  126-130,  it  is 
said:  "The  better  rule  is,  that  while  a  judge  may  comment 
on  the  weight  due  to  the  testimony  of  witnesses,  he  cannot 
rightfully  state  to  the  jury  his  conclusions  as  to  any  question- 
able or  disputed  facts.  The  difficulty  is  not  cured  by  an  an- 
nouncement to  the  jury  that  the  question  was  one  of  fact  for 
their  determination,  and  if  they  should  not  concur  in  his  con- 
clusion they  might  decide  the  other  way.  In  most  instances 
the  jury  would  concur  with  the  expressed  opinion  of  the  court 
on  questions  of  fact." 

It  may  be  said  that  the  learned  judge  did  not,  in  his  charge, 
in  express  words  state  to  the  jury  his  opinion  as  to  the  credit 
which  they  ought  to  give  to  the  complainant  as  against  the 
defendant,  nor  to  which  side  he  considered  the  whole  testi- 
mony preponderated,  and  that  therefore  the  charge  is  not 
subject  to  the  objection  that  he  expressed  to  the  jury  his 
opinions  upon  these  questions  with  a  view  of  controlling  their 
judgment. 

We  think  it  is  impossible  to  read  the  charge  of  the  learned 
judge  without  being  fully  convinced  that  he  intended  to  con- 
vey to  the  jury,  not  only  that  it  was  his  opinion  that  the 
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complainant  ought  to  be  believed  by  them  rather  than  the 
defendant,  but  that  it  was  also  his  opinion,  upon  the  whole 
evidence,  that  they  ought  to  find  a  verdict  in  favor  of  the 
plaintiff.  If  the  learned  judge  had  simply  said  to  the  jury, 
"  In  my  opinion  the  complainant  is  entitled  to  more  credit  as 
a  witness  than  the  defendant,  and  I  am  also  of  the  opinion, 
npon  the  whole  evidence,  that  the  plaintiff  ought  to  have  your 
verdict;  still  these  are  questions  of  fact  for  your  determina- 
tion; take  the  case,  and  decide  it  upon  the  whole  evidence  in 
the  case,"  the  effect  upon  the  jury  would  not  have  been  as 
prejudicial  to  the  defendant  as  the  charge  given.  If  he  had 
thus  stated  the  case,  it  would  have  been  the  expression  of  a 
mere  opinion,  unsupported  by  any  argument.  In  the  charge 
given,  the  opinion  of  the  court  was  not  only  transparent,  but 
it  was  supported  by  cogent  arguments,  which  could  not  fail  of 
tending  to  induce  the  jury  to  follow  it. 

Treating  this  case  as  one  in  which  the  rule  applicable  to 
civil  actions  must  be  applied,  we  are  still  of  the  opinion  that 
the  charge  did  not  fairly  state  the  whole  case  to  the  jury,  and 
that  the  opinion  of  the  learned  circuit  judge  as  to  the  credi- 
bility of  the  testimony  given  by  the  complainant,  as  con- 
trasted with  that  of  the  defendant,  was  palpably  in  favor  of 
the  complainant,  and  was  so  urged  upon  the  jury  by  argument 
that  it  must  have  had  the  same  weight  with  them  as  if  it  had 
been  an  express  direction  to  them  to  so  find,  and  was  therefore 
erroneous  within  the  decisions  above  quoted. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 
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GoBDEN  v8.  Robertson  and  others. 

Feh-uary  5 — February  24,  1880,  48  4931 

IQv     34| 

Alteration  of  Promissory  Note, 

1.  An  alteration  of  a  note  after  execation,  not  made  with  fraudulent  intent, 

by  the  person  claiming  under  it,  or  with  his  consent,  will  not  invalidate 
the  instrument. 

2.  The  effect  of  a  fraudulent  alteration  upon  the  payee's  right  to  maintain 

an  action  upon  the  original  indebtedness  for  which  the  note  was  given, 
not  here  considered. 

APPEAL  from  the  Circuit  Court  for  Monroe  County. 

Action  against  Nicol  Robertson^  Elizabeth  his  wife,  and 
B,  E.  McCoy ^  to  foreclose  a  mortgage,  and  for  a  personal 
judgment  against  Nicol  Bohertson  upon  the  note  secured 
thereby,  for  any  deficiency.  The  facts  found  by  the  court 
were  as  follows: 

On  the  1st  of  February,  1873,  plaintiff  loaned  Nicol  Roh- 
ertson  $500.  To  secure  repayment  of  that  sum  four  years 
from  that  day,  with  interest  at  ten  per  cent,  per  annum, 
Robertson  and  wife  executed  to  plaintiff  the  note  and  mort- 
gage described  in  the  complaint.  Afterwards,  and  before 
March  1,  1875,  without  the  authority  or  knowledge  of  the 
defendants,  the  note  was  altered  by  adding  to  the  provision 
for  interest  therein,  the  words  "payable  annually."  This 
alteration  was  made  while  the  note  was  in  plaintiff's  custody 
or  control,  and  was  made  in  his  interest  and  for  the  purpose 
of  enabling  him  to  recover  the  interest  on  said  note  sooner 
than  it  became  due  by  the  terms  of  the  note.  About  March  1, 
1875,  plaintiff  commenced  an  action  to  foreclose  the  mortgage  . 
for  the  amount  of  interest  then  appearing  to  be  due  upon  the 
note  as  altered;  but,  upon  defendants  setting  up  such  alteration 
as  a  defense,  the  action  was  discontinued.  Before  the  com- 
mencement of  the  present  action,  the  words  "payable 
annually  "  were  erased  from  the  note,  while  it  was  in  plaint- 
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ilPs  custody  or  control,  and  without  defendant's  knowledge  or 
consent.  The  defendant  McCoy  bought  the  mortgaged  prem- 
ises after  the  recording  of  the  mortgage.  About  May  15, 
1874,  Robertson  paid  $100  on  tlio  note,  and  no  other  sum  has 
been  paid  thereon. 

On  these  facts  the  court  held,  as  conclusions  of  law,  that  by 
said  alteration  the  note  became  void;  that  the  subsequent 
erasure  did  not  restore  its  validity;  that  the  alteration  did  not 
extinguish  the  original  debt  for  which  the  note  was  given; 
that  the  mortgage  is  a  security  for  the  debt,  and  not  merely 
for  the  note;  and  that  plaintiff  was  entitled  to  a  judgment  of 
foreclosure  and  sale  for  the  amount  of  the  original  loan  with 
lawful  interest  (after  deducting  the  payment  made),  with 
costs,  etc.  From  a  judgment  in  accordance  with  the  decision, 
tlie  defendants  appealed. 

For  the  appellants,  there  was  a  brief  by  Graham  <&  Helms 
and  Bleekman  <&  JBloomingdale,  and  oral  argument  by  Mr. 
Chrahara  and  Mr.  Bleehnan.  * 

For  the  respondent,  there  was  a  brief  by  Morrow  <fe 
MaaterSy  and  oral  argument  by  Mr.  Morrow. 

Cole,  J.  The  findings  of  fact  fail  to  sustain  the  line  of 
defense  set  up  in  the  answer.  That  defense  is,  that,  after  the 
execution  of  the  note  and  mortgage,  the  plaintiff,  fraudulently 
and  with  intent  to  cheat  and  wrong  the  defendants,  altered 
the  note  by  adding  thereto  words  which  made  the  interest 
"payable  annually;"  and  that,  after  discontinuing  the  action 
which  was  commenced  to  foreclose  the  mortgage  for  the  inter- 
est which  appeared  to  be  due,  the  words  "  payable  annually,^ 
which  had  been  fraudulently  inserted,  were  falsely  and  skill- 
fully erased,  so  as  to  restore  the  note  to  its  original  condition. 
Now  it  is  claimed  by  the  learned  counsel  for  the  defendants, 
that  such  a  fraudulent  change  and  alteration  of  the  note  de- 
stroyed the  instrument  and  extinguished  the  debt  for  which 
it  was  given.     If  the  evidence  satisfactorily  showed — as  we 
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think  it  does  not  —  that  the  alteration  was  made  by  the  plaint- 
iff, or  by  another  with  his  knowledge  and  consent,  with  a 
fraudulent  purpose,  we  should  have  to  determine  the  question 
as  to  the  effect  of  such  an  alteration  upon  the  securities.  We 
are  not  aware  that  this  precise  question  has  ever  been  passed 
upon  by  this  court,  and  the  view  which  we  take  of  the  testi- 
mony renders  it  unnecessary  to  decide  it  now. 

We  infer,  from  some  remarks  in  the  opinion  of  the  learned 
circuit  judge  which  was  filed  in  this  cause,  that  he  deemed  it 
unimportant,  under  our  decisions,  whether  the  alteration  was 
made,  by  the  party  claiming  under  the  instrument,  with  or 
without  a  fraudulent  intent;  that  still  there  could  be  a  re- 
covery upon  the  original  consideration.  But  the  case  of  Mat- 
teson  V.  Ellsworth^  33  Wis.,  488,  which  is  referred  to  in  sup- 
port of  that  view,  does  not  lay  down  any  such  doctrine, 
whatever  may  be  the  logical  result  of  the  decision.  There  the 
effect  of  an  alteration  of  a  promissory  note  by  the  payee, 
without  the  consent  of  the  maker,  made  under  an  honest  mis- 
take of  right,  was  considered;  and  it  was  held  that  such  an 
alteration  would  not  prevent  a  recovery  on  the  original  con- 
sideration. But  in  that  case  there  was  no  question  that,  if  the 
note  had  been  altered  by  the  plaintiff,  it  was  done  innocently, 
for  the  purpose  of  making  the  amount  of  the  note  conform  to 
the  contract  as  she  understood  it.  The  court  did  not  go  be- 
yond the  facts  presented,  and  the  question  as  to  the  effect  of 
a  fraudulent  alteration  was  left  undetermined. 

In  this  case  there  is  considerable  evidence  which  tends 
strongly  to  prove  that  there  was  a  double  change  or  alteration 
of  the  note.  There  is  really  nothing  suspicious  in  the  appear- 
ance of  the  instrument,  or  which  tends  to  detract  from  its 
credit.  But,  upon  holding  the  paper  up  to  the  light,  some- 
thing seems  to  have  been  erased  in  the  left  hand  corner. 
The  plaintiff  testified  that  he  never  saw  the  note  when  the 
words  "payable  annually  "  were  written  on  the  left  hand  side; 
that  he  never  instructed  or  authorized  any  person  to  write 
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tliose  words  in  the  note;  but  that  the  understanding  was,  when 
the  loan  was  made,  that  the  interest  should  be  paid  annually. 
His  testimony  upon  the  last  point  derives  very  strong  confir- 
mation from  the  letter  written  by  the  defendant  Bohertson^ 
dated  May  8,  1874.  And,  did  the  evidence  clearly  establish 
the  fact  that  the  plaintifiE  himself  wrote  the  words  "  payable 
annually"  in  the  note,  in  order  to  make  it  conform  to  the 
contract  as  he  understood  it,  the  case  would  come  fully  within 
the  decision  in  Mattesonv,  ElUworth.  But  the  plaintiff  denies 
all  knowledge  of  any  alteration  or  erasure  having  been  made 
in  the  note,  and  says,  in  substance,  that  if  any  ever  was  made, 
it  was  done  by  some  person  without  his  consent  or  authority, 
and  for  whose  acts  he  is  not  responsible.  "We  do  not  feel 
authorized,  under  the  circumstances,  in  assuming  that  the 
plaintiff  has  testified  falsely  upon  this  point. 

Of  course,  the  burden  of  proving  that  the  note  had  been 
fraudulently  altered  by  the  plaintiff,  was  upon  the  defendants. 
They  have  certainly  produced  considerable  testimony  tending 
to  prove  a  double  alteration  or  change  in  the  note.  Their 
counsel  argue  and  insist  that  this  testimony  states  the  real 
truth  of  the  matter,  and  should  be  followed  by  this  court. 
But  when  we  consider  the  fair  appearance  of  the  note  on  its 
face,  and  the  denial  by  the  plaintiff  of  all  knowledge  of  any 
alteration,  if  one  was  made,  we  do  not  feel  justified  in  holding 
that  the  defense  set  up  in  the  answer  was  established  by  the 
proofs.  It  is  quite  obvious  that  this  was  the  view  which  the 
learned  circuit  judge  took  of  the  evidence,  because  he  failed  to 
find  as  a  fact  that  there  was  a  fraudulent  alteration  of  the 
note  by  the  plaintiff  for  the  purpose  of  defrauding  the  de- 
fendants. This  was  a  very  material  issue,  and  the  circuit  court 
would  doubtless  have  found  upon  it  in  favor  of  the  defendants, 
had  the  evidence  warranted  such  a  finding. 

By  the  Court.  —  The  judgment  of  the  circuit  court  is 
affirmed. 
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Heaxy  vs.  Kneeland  and  others. 


Februarys  — Februarif 24,1880,  48  4971 


Certioraiu  to  J.  P.    (1)  Return  qf  double  docket  record,    (2)  Question    48        497 
raised  hy  the  writ,  and  proper  judgment  thereon,  112       ^258 

Costs:    (3)  In  supreme  court,  on  part  affirmance, 

1.  To  a  common-law  certiorari  from  the  circuit  court,  a  justice  of  the  peace 

made  return  of  two  distinct  docket  records  of  the  case,  both  si^ed  by 
his  predecessor  (who  rendered  the  judgment)  and  properly  certified;  one 
of  which  was  full  in  its  entries  to  show  jurisdiction.  Held,  that,  in 
the  absence  of  anything:  in  the  return  to  prove  the  contrary,  it  must  be 
presumed  that  both  records  were  kept  at  the  same  time;  and  an  affida- 
vit subsequently  filed  in  the  circuit  court  to  show  that  the  fuller  record 
was  not  made  at  the  time  nor  by  the  justice,  could  not  be  considered. 

2.  The  question  on  such  a  certiorari  being  merely  of  the  justice's  ^'Mmeffc/to/i, 

the  judgment  of  the  circuit  court  bhould  simply  affirm  or  reverse  that  of 
the  justice. 

3.  Where,  in  such  a  case,  the  circuit  court  further  awarded  to  the  defendant 

in  error  a  judgment  for  the  amount  recovered  by  him  before  the  justice, 
this  court,  on  appeal,  affirming  in  part  and  reversing  in  part,  denies  costs 
here  to  either  party,  but  requires  the  respondent  to  pay  the  clerk's  costs. 

APPEAL  from  the  Circuit  Court  for  Trempealeau  County. 

The  action  was  brought  before  Isaac  Noyes,  Esq.,  a  justice 
of  the  peace,  and  was  regularly  removed  to  Lyman  Cowdery, 
Esq.,  another  justice  of  the  peace  of  the  same  county.  A  trial  • 
was  had  before  the  latter  justice,  and  resulted  in  a  judgment 
for  the  plaintiff.  The  defendants  thereupon  removed  the  case 
to  the  circuit  court  by  a  common-law  writ  of  certiorari.  The 
writ  was  directed  to,  and  return  thereto  made  by,  the  successor 
of  Justice  Cowdery  —  James  M.  Barrett,  Esq.  The  return 
contains  copies  of  two  separate  and  distinct  docket  records  of 
the  case,  both  signed  by  Justice  Cowdery  and  properly  certi- 
fied. The  contents  of  these  records  are  sufficiently  stated  in 
the  opinion. 

The  circuit  court  affirmed  the  judgment  of  the'justice,  and 
gave  judgment  for  the  plaintiff  for  the  amount  of  his  recovery 
Vol.  XLVm.  — 32 
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before  the  justice.  The  defendants  appealed  from  the  whole 
judgment. 

G.  Y.  Freeman^  for  the  appellants. 

The  cause  was  submitted  for  the  respondent  on  the  brief  of 
.S:  TT.  Button, 

Lyon,  J.  The  entries  in  one  of  the  docket  records  made  by 
Justice  Cowdery  are  very  full  and  complete,  showing  aflSrraa- 
tively  regular  and  valid  proceedings  in  the  cause  from  its  com- 
mencement to  the  rendition  of  the  judgment  The  other 
docket  record  is  as  follows: 

"  January  24.  Suit  sworn  from  Isaac  Noyes  on  the  oath  of 
A,  H,  Kneeland^  one  of  the  defendants.  Cause  adjourned  to 
the  second  of  February,  1877,  at  10  a.  m.  Heard  the  case. 
Adjourned  by  consent  of  parties  to  the  twelfth  of  February, 
1877,  at  10  A.  M.  Ajourned  to  the  nineteenth  of  February, 
at  10  A.  M.,  by  consent  of  parties,  at  my  office  in  Trempealeau. 
February  19,  1877.  Case  held  open  to  the  twentieth  day  of 
February,  1877,  at  10  a.  m.,  at  my  office,  for  the  defendant  to 
make  his  argument.    The  defendant  did  not  appear. 

"  10  A.  M.,  February  20, 1877,  is  considered  by  me  that  the 
plaintiff  have  and  recover  of  the  defendants  the  sum  of  $151.80, 
and  the  costs,  taxed  at  $39.09.*' 

Unless  there  is  something  in  the  case  which  excludes  the  first 
docket  record  above  mentioned  from  the  consideration  of  the 
court,  the  judgment  of  the  justice  was  correctly  affirmed.  The 
record  proper  returned  to  this  court  contains  nothing  whatever 
which  would  have  justified  the  circuit  court  in  disregarding 
that  docket  record. 

We  find  in  the  return  an  affidavit  of  defendant's  attorney, 
filed  in  the  circuit  court  at  the  term  the  cause  was  argued,  and 
long  after  return  had  been  made  to  the  certiorari^  to  the  effect 
that  the  docket  entries  first  above  mentioned  were  not  made 
until  at  least  twenty  days  after  the  justice  rendered  judgment 
in  the  action,  and  that  they  were  written  by  some  person  other 


Digitized  by  LjOOQiC 


»  AUGUST  TEEM,  1879.  499 

Healy  yb.  ^neeland  and  others. 

than  Justice  Cowdery.  It  is  perfectly  clear  that  this  affidav^it 
cannot  be  considered.  The  case  must  be  determined  bv  the 
record  as  returned  to  the  circuit  court,  and  not  upon  ex  parte 
affidavits  filed  in  that  court.  Newcomb  v.  Trempealeau^  24 
Wis.,  459.  By  the  return,  and  that  alone,  the  judgment  must 
stand  or  fall.  To  try  a  question  of  fact  aliuyide  the  record  in 
a  cause  brought  to  the  circuit  court  by  a  common  law  certiorari 
to  a  justice  of  the  peace,  would  be  very  novel  practice. 

Rejecting  the  affidavit,  one  of  these  docket  records  is  just 
as  potent  as  the  other.  The  entries  in  both  may  have  been 
vddA^  pari  passu^  as  the  cause  progressed.  The  return  of  the 
justice  not  showing  the  contrary,  we  must  presume,  in  favor 
of  jurisdiction,  that  they  were  so  made.  One  of  them  being 
unexceptionable,  and  showing  that  the  justice  had  jurisdiction 
to  render  the  judgment,  such  judgment  was  properly  affirmed. 

We  are  strongly  inclined  to  the  opinion  that  the  entries  in 
the  other  docket  record  are  also  sufficient  to  show  that  the  jus- 
tice had  jurisdiction  of  the  cause  and  the  parties,  and  that  on 
that  record  alone  the  judgment  should  be  affirmed.  It  shows 
that  the  defendants  appeared  before  Justice  Cowdery,  went  to 
trial  without  objection,  and  consented  to  every  adjournment. 
But  we  do  not  determine  whether  that  record  alone  will  sup- 
port the  judgment.  It  is  sufficient  that  it  is  fully  sustained 
by  the  other  record. 

The  circuit  court  should  have  affirmed  the  judgment  of  the 
justice,  with  costs,  without  rendering  a  judgment  for  the 
plaintijff  for  the  amount  he  recovered  before  the  justice.  The 
practice  here  pursued  would  be  correct  on  appeal,  but  not 
where  the  case  is  removed  to  the  circuit  court  by  certiorari. 
The  reason  for  the  distinction  will  appear  at  a  glance.  On  ap- 
peal the  court  tries  the  case  on  the  merits,  and  is  prepared  to 
give  the  proper  judgment  On  certiorari  to  bring  up  the 
judgment  of  a  justice  of  the  peace,  the  court  does  not  try  the 
merits.  Whether  the  judgment  is  too  large  or  too  small, 
whether  in  favor  of  the  party  justly  entitled  thereto  or  not,  are 
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questions  not  to  be  considered.  The  sole  inquiry  is,  Had  the 
justice  jurisdiction  to  render  the  judgment?  That  question 
is  answered  by  affirmance  or  reversal,  and  there  the  court  stops. 
An  affirmance  leaves  the  judgment  of  the  justice  in  full  force; 
a  reversal  destroys  it  absolutely. 

Hence,  that  portion  of  the  judgment  of  the  circuit  court 
which  awards  to  the  plaintiff  the  amount  of  the  judgment 
recovered  by  him  before  the  justice  must  be  reversed,  and  the 
residue  thereof  affirmed. 

No  costs  in  this  court  are  awarded  to  either  party,  except 
that  the  respondent  must  pay  the  clerk's  fees. 

By  the  Court.  —  Ordered  accordingly. 


Habbis  vs.  Kennedy  and  another, 
Fd)ruary  5— February  24, 1880. 


48  50ol  Contract.    (1)  Compromise  of  disputed  claim. 


Chattel  Mortgage,    (2)  Description  of  property. 

1.  Where  A.  claims  in  good  faith  to  have  a  valid  mortgage  of  chattels, 

which  B.  has  purchased  since  the  date  of  the  mortgage,  and  thereupon 
the  parties  agree,  by  way  of  compromise,  that  B.  shall  pay,  and  A.  re- 
ceive in  full  satisfaction  of  his  lien  upon  the  chattels,  a  sum  less  than 
that  supposed  to  be  secured  by  the  mortgage,  this  is  a  valid  contract. 

2.  A  mortgage  of  cattte  is  not  invalid  because  it  describes  them  incorrectly 

as  to  their  age,  where  it  clearly  appears  from  the  evidence  what  cattle 
were  intended;  and  especially  will  it  be  so  held  where  the  party  claim- 
ing in  opposition  to  the  mortgage  was  not  misled  by  the  erroneous  de- 
scription, and  could  not  have  been  so  misled,  in  the  exercise  of  ordinary 
care. 

APPEAL  from  the  Circuit  Court  for  Trempealeau  County. 

The  case  is  thus  stated  by  Mr.  Justice  Taylob: 

"This  action  was  commenced  in  a  justice's  court.     The 

complaint  is  as  follows:    '  The  plaintiff  alleges  that  before  and 

until  the  first  day  of  October,  1877,  he  was  the  owner  of  a 
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yoke  of  yonng  cattle,  which  was  of  the  value  of  $60;  that  on 
or  about  that  day  defendants  wrongfully  took  possession 
of  said  property,  and  wrongfully  converted  the  same  to 
their  own  use;  that  afterwards,  on  or  about  February  10, 
1878,  the  defendants  agreed  to  pay  plaintiff  the  sum  of  $45, 
in  consequence  of  the  aforesaid  wrongful  taking  and  conver- 
sion, in  the  course  of  ten  days  or  two  weeks  from  that  day, 
which  plaintiflE  agreed  to  receive  in  full;  but  that  the  defend- 
ants have  not  paid  the  same,  or  any  part  thereof.  Wherefore 
the  plaintiff  demands  judgment  for  the  sum  of  $45,  and  costs 
of  the  action,'    The  answer*  was  a  general  denial. 

"  Upon  the  trial  in  the  circuit  court,  the  evidence  showed 
that  the  plaintiff  claimed  to  have  a  chattel  mortgage  upon  a 
yoke  of  cattle  owned  by  one  Polubinski ;  that  the  mortgage 
was  given  by  Polubinski  to  the  plaintiff  to  secure  a  debt  due 
the  plaintiff  from  him  for  $75;  and  that  the  cattle  were  de- 
scribed in  the  mortgage  as  '  one  yoke  of  oxen  four  years  old,' 
and  the  mortgage  was  on  file  in  the  proper  town  clerk's  oflSce, 
when  the  defendants  purchased  the  same  of  the  mortgagor 
and  converted  them  to  their  own  use.  The  evidence  on  the 
part  of  the  plaintiff  further  showed,  that,  after  the  defendants 
had  purchased  the  oxen,  they  were  notified  by  the  plaintiff 
that  he  claimed  to  have  a  chattel  mortgage  on  them;  that  he 
had  an  interview  with  one  of  the  defendants,  in  which  he  ad- 
mitted the  defendants  had  purchased  a  yoke  of  oxen  of  Polu- 
binski and  converted  them  to  their  own  use;  and  that  the 
defendants  agreed  to  pay  the  plaintiff  $45,  and  plaintiff  agreed 
to  accept  the  same  as  a  settlement  and  satisfaction  of  his  claim 
to  the  ijattle. 

"  The  defendants'  evidence  shows  that  they  received  notice 
that  plaintiff  claimed  the  cattle  by  virtue  of  a  mortgage,  and 
that  after  such  notice  one  of  the  defendants  called  upon  the 
plaintiff  in  regard  to  the  matter.  This  defendant  gives  a 
different  version  of  the  interview,  and  says  he  did  not  promise 
to  pay  $45,  but  said  he  supposed,  if  the  plaintiff  had  a  mort- 
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gage  on  the  cattle  they  bought  of  Polubinski,  they  were  good 
for  it  and  would  have  to  pay  for  them  again;  that  he  told 
the  plaintiff  they  had  bought  the  cattle  for  $4:5,  and  that 
plaintiff  said  if  they  had  bought  them  for  $45,  all  he  wanted 
was  the  $45. 

"  The  evidence  on  the  part  of  the  defendants  showed  that 
the  cattle  were  younger  than  described  in  the  mortgage.  One 
of  the  witnesses  on  the  part  of  the  plaintiff  gave  the  age  of 
the  cattle  as  described  in  the  mortgage.  The  whole  evidence 
in  the  case  clearly  showed  that  Polubinski  had  no  other  oxen 
except  the  yoke  bought  by  the  defendants,  at  the  time  the 
mortgage  was  given,  or  at  any  time  thereafter  up  to  the  time 
the  defendants  purchased.  When  the  plaintiff  rested,  the  de- 
fendants moved  for  a  nonsuit,  which  was  denied,  but  no  ex- 
ception was  taken  by  the  defendants.  The  jury  returned  a 
verdict  for  the  plaintiff." 

A  new  trial  was  refused ;  and  defendants  appealed  from  a 
judgment  in  plaintiff's  favor. 

O,  Y.  Freeman^  for  the  appellants. 

The  cause  was  submitted  for  the  respondent  on  the  brief  of 
S.  W.  BuUon. 

Taylor,  J.  The  case  was  tried  upon  the  theory  that  it  was 
necessary  for  the  plaintiff  to  show  that  he  had  a  valid  mort- 
gage upon  the  oxen  at  the  time  the  defendants  purchased 
them;  and  the  circuit  judge,  in  his  instructions  to  the  jury,  so 
charged.  This  theory  of  the  case  was  certainly  the  most  favor- 
able to  the  defendants;  and  if,  upon  the  evidence,  the  verdict 
can  be  sustained  upon  that  theory,  there  can  be  no  ground  of 
complaint  upon  their  part.  We  are  inclined  to  think  that  the 
plaintiff  might  have  rested  his  case,  as  he  did  in  the  first 
instance,  upon  the  claim  that  there  had  been  a  compromise 
and  settlement  between  him  and  the  defendants,  by  the  terms 
of  which  the  defendants  had  agreed  to  settle  his  claim  made 
against  them  for  those  cattle  by  reason  of  the  mortgage  which 
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he  claimed  to  have  on  them,  and  to  pay  him  $45  for  such 
claim,  and  that  he  had  agreed  to  receive  the  $45  in  full  for 
snch  claim.  In  this  view  of  the  case,  it  would  have  been 
unimportant  whether  he  had  a  valid  mortgage  or  not.  He 
claimed  in  good  faith  that  he  had  a  valid  mortgage,  and  the 
defendants,  if  the  plaintiff's  evidence  is  to  be  believed,  waived 
their  right  to  contest  the  validity  of  such  mortgage  in  consid- 
eration of  his  agreeing  to  take  $45  in  full  satisfaction  of  his 
claim. 

The  plaintiff,  proceeding  upon  this  view  of  the  case,  did  not 
offer  his  chattel  mortgage  in  evidence  before  he  rested,  but 
contented  himself  by  stating  that  he  had  such  a  mortgage  and 
his  claim  under  the  same,  and  the  agreement  of  the  defendants 
to  pay  him  on  account  thereof  the  sum  of  $45,  which  he  con- 
sented to  take  in  full  satisfaction  of  his  claim.  Though  the 
learned  circuit  judge  did  not,  it  seems,  take  this  view  of  the 
case,  he  refused  to  nonsuit  the  plaintiff,  and  permitted  the 
defendants  to  contest  the  validity  of  his  mortgage.  The 
defense  attempted  to  be  made  was,  that  the  mortgage  on  file 
did  not  describe  the  cattle  bought  of  Polubinski  by  the  defend- 
ants. The  cattle  were  described  in  the  mortgage  as  four  years 
old  at  the  date  of  the  mortgage,  and  the  defendants  claimed 
that  the  evidence  showed  that  the  cattle  they  bought  were  but 
two  and  one-half  years  old  at  that  date. 

There  was  no  such  exception  taken  to  the  charge  of  the 
court  by  the  defendants  on  the  trial  as  entitles  them  to  a  re- 
view of  the  charge.  The  exception  was  a  general  exception  to 
the  whole  charge,  and  it  will  hardly  be  concluded  that  it  was 
erroneous  in  its  entirety.  . 

Upon  the  motion  for  a  new  trial,  which  was  made  at  the 
same  term  the  trial  took  place,  one  of  the  reasons  assigned  is 
sufficiently  specific,  viz.:  "That  the  court  erred  in  its  charge 
to  the  jury  that  a  chattel  mortgage  upon  a  yoke  of  oxen  four 
years  old  was  good  against  a  hona  fide  purchaser,  for  value,  of 
a  pair  of  steers  two  years  old."    And  the  defendant  raised  the 
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same  question  in  asking  the  court  to  instruct  the  jury  "  that  a 
mortgage  describing  the  property  as  a  yoke  of  oxen  four  years 
old  is  not  a  valid  mortgage,  as  against  an  innocent  purchaser 
for  value,  of  a  pair  of  steers  that  were  only  two  years  old  at 
the  time  the  mortgage  was  given."  This  instruction  the  court 
refused  to  give,  and  the  defendants  excepted.  The  judge  in- 
structed the  jury  that  a  mere  mistake  in  the  age  of  the  oxen 
mortgaged  would  not  invalidate  the  mortgage;  that  the 
description  was  sufficient,  if  it  can  be  rendered  certain  by  evi- 
dence as  to  what  the  mortgage  was  intended  to  cover;  and 
that,  in  this  case,  if  the  jury  were  satisfied  from  the  evidence 
that  the  mortgagor  had  but  one  yoke  of  oxen  at  the  time  this 
mortgage  was  given,  and  continued  to  have  the  same  oxen, 
and  no  others,  from  that  time  until  the  defendants  purchased 
them,  the  jury  would  find  that  the  oxen  so  owned  by  the  mort- 
gagor were  the  same  ones  described  in  the  mortgage,  and  the 
mistake,  if  there  was  any,  as  to  the  age,  in  their  description, 
would  not  render  it  voi(}.  The  learned  circuit  judge,  in  his 
charge,  as  above  stated,  undoubtedly  stated  the  law  correctly, 
and  he  was  clearly  right  in  refusing  to  give  the  instruction 
asked  by  the  defendants. 

The  following  authorities  in  this  and  other  courts  fully  sus- 
tain the  learned  circuit  judge  in  his  instructions  in  this  case: 
Sargeant  v.  Solberg,  22  Wis.,  132;  Hardhig  v.  Cohurn^  12 
Met,  333;  Barry  v.  Bennett,  7  Met.,  354;  Lawrence  v. 
Evarts,  7  Ohio  St.,  194;  Herman  on  Chattel  Mortgages,  §§  39, 
40,  and  41,  and  cAses  cited;  Thomas  on  Mortgages,  469,  and 
cases  cited;  Call  v.  Gray,  37  X.  H.,  428.  In  the  case  of  Sar- 
geant V.  Solherg,8upra,  this  court  held  that  a  chattel  mortgage 
which  described  the  property  mortgaged  as  "fifty  cords  of 
wood  piled  upon  lot  1,  block  83,"  etc.,  was  not  void,  although 
the  evidence  showed  that  there  were  85  cords  of  .wood  on  lot  1 
at  the  time  the  mortgage  was  given,  owned  by  the  mortgagor. 
The  court  below  permitted  the  mortgagee  to  show  by  parol 
evidence  that  a  certain  pile  of  wood  on  said  lot,  containing 
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nearly  50  cords,  was  the  wood  intended  to  be  mortgaged;  and 
upon  appeal  this  court  held  that  such  parol  evidence  was 
clearly  admissible.  Justice  Cole,  in  deliyering  the  opinion,  says: 
'•  It  would  undoubtedly  be  a  very  desirable  rule,  if  it  were 
possible,  to  describe  property  mortgaged  so  that  one  could 
ascertain  from  the  face  of  the  instrument  itself  what  property 
was  intended  to  be  embraced  therein.  But  it  is  evident  that 
resort  must  frequently  be  had  to  parol  evidence  to  apply  the 
description  in  the  mortgage.  It  is  not  readily  perceived  how 
the  description  of  the  wood  in  this  case  could  have  been  more 
certain  and  specific;  and,  as  there  were  several  other  piles  of 
wood  on  the  same  lot,  it  was  necessary  to  resort  to  extrinsic 
proof  to  identify  the  property." 

In  the  case  at  bar,  the  intention  of  the  parties  as  to  what 
oxen  were  to  be  covered  by  the  mortgage  was  made  perfectly 
evident  by  showing  that  the  mortgagor  had  no  other  cattle 
which  could  by  any  possibility  answer  to  the  description  in 
the  mortgage,  except  the  cattle  in  controversy  in  this  action. 
The  court  is  therefore  bound  to  presume  that  the  intention 
was  to  mortgage  such  cattle;  otherwise  there  would  be  no 
property  of  the  mortgagor  to  which  the  mortgage  could  attach. 

The  defendants  cannot,  with  justice,  plead  that  they  were 
misled  by  the  uncertain  description  in  the  mortgage.  They 
made  no  examination  of  the  clerk's  oflSce  previous  to  their  pur- 
chase, for  the  purpose  of  ascertaining  whether  the  cattle  were 
mortgaged.  Had  they  done  so,  they  could  not  have  been  mis- 
led by  the  imperfect  description,  since,  by  proper  inquiries, 
they  would  have  ascertained  that  the  mortgagor  had  but  one 
yoke  of  cattle  which  would  in  any  respect  answer  the  descrip- 
tion contained  in  the  mortgage  at  the  time  it  was  given,  or 
afterwards,  and  they  would  at  once  have  arrived  at  the 
conclusion  that  these  were  the  cattle  intended  to  be  covered  by 
the  mortgage,  and  would,  in  the  exercise  of  ordinary  prudence, 
have  declined  to  purchase. 

The  case  seems  to  have  been  fairly  tried  upon  its  merits. 
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and  the  verdict  in  favor  of  the  plaintiflE  is  clearly  sustained 
by  the  evidence,  whether  tbo  action  be  treated  as  an  action  to 
recover  on  the  alleged  compromise  made  between  the  parties, 
or  as  an  action  to  recover  the  value  of  the  oxen  upon  an  alleged 
wrongful  conversion  of  them  by  the  defendants. 

By  the  Court.  —  The  judgment  of    the    circuit  court  is 
affirmed. 


Wylie  vs.  The  City  of  Wausatt. 

February  5— February  2i,  1880. 

Evidence. 

In  an  action  b^'  a  practicing  physician  for  iivjorles  from  a  defective  highway 
of  the  defendant  city,  the  amount  of  damages  being  in  question,  another 
physician  of  the  same  city,  as  a  witness  for  the  defense,  was  asked 
whether  he  would  have  known  of  "  any  falling  off  of  plaintifiTs  prac- 
tice, if  that  had  been  the  case;  '*  what  would  have  been,  during  the  time 
since  the  alleged  injuries,  a  fair  amount  of  patronage  per  diem  for  an 
ordinary  physician  of  fair  standing,  without  any  physical  disability  to 
attend  calls;  and  "  what  a  fair  division  of  the  patronage  as  it  existed, 
on  plaintiff's  part,  would  amount  to."  Held,  that  there  was  no  error  in 
overruling  the  questions,  as  not  properly  calling  for  the  opinion  of  the 
witness  as  an  expert,  and  as  tending  to  substitute  his  opinion  tor  that  of 
the  jury  upon  a  question  directly  in  issue. 

APPEAL  from  the  Circuit  Court  for  Monroe  County. 

Action  for  injuries  received  by  the  plaintiflF,  a  practicing 
physician,  while  traveling  in  a  buggy  at  night  along  a  street 
in  the  defendant  city,  in  consequence  of  his  buggy  striking  a 
log  lying  in  the  street,  and  his  horses  becoming  frightened  by 
the  noise  and  shock,  and  running  away.  The  complaint 
alleges  that,  under  the  defendant's  charter,  it  was  its  duty  to  keep 
the  streets  in  good  order  and  prevent  their  being  incumbered 
by  anything  which  would  render  them  unsafe  for  travel;  that 
the  street  here  in  question  was  one  much  traveled  and  used  by 
the  citizens;  that  at  the  time  of  the  accident,  and  for  a  long 
time  prior  thereto,  it  was  incumbered  at  and  near  the  place  of 
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the  accident  by  great  quantities  of  saw-logs  piled  to  a  great  and 
dangerous  height  on  each  side  of  the  street;  that  said  obstruc- 
tion was  permitted  by  defendant  to  remain  in  dangerous  prox- 
imity to  the  center  of  the  street,  leaving  so  narrow  a  passage 
between  the  piles  that  teams  could  not  pass  each  other  at  that 
point;  that  defendant's  officers  and  agents  whose  duty  it  was  to 
see  that  the  street  was  kept  in  good  order,  knew  or  with  rea- 
sonable diligence  might  have  known  of  its  dangerous  condition 
for  a  long  time  before  the  accident;  and  that  on  the  night  of 
the  accident  a  large  saw-log,  against  which  plaintiflE's  buggy 
struck,  had  been  loosened  by  the  melting  of  the  snow  under 
said  pile  of  logs,  and  had  rolled  down  into  the  narrow  passage 
for  teams  aforesaid.  Other  averments  were  added  to  show 
that  plaintiff  was  driving  with  due  care,  etc. 

At  the  trial,  defendant  objected  to  the  introduction  of  any 
evidence  under  the  complaint,  on  the  groand  that  it  did  not 
state  a  cause  of  action ;  but  the  objection  was  overruled. 

Certain  evidence  offered  by  defendant,  and  rejected,  is  stated 
in  the  opinion. 

The  plaintiff  had  a  verdict  assessing  his  damages  at  $1,800; 
a  new  trial  was  refused;  and  defendant  appealed  from  a  judg- 
ment on  the  verdict.  • 

For  the  appellant,  there  was  a  brief  by  Chi9,  V.  Bardeen^  its 
attorney,  with  Silverthorn  <&  Hurley^  of  counsel,  and  oral 
argument  by  Mr.  Bardeen, 

For  the  respondent,  there  was  a  brief  by  J.  A.  Kellogg^  and 
oral  argument  by  J.  M.  Morrow  and  Mr.  Kellogg. 

Orton,  J.  On  the  trial  of  this  cause,  the  following  ques- 
tions were  propounded  to  the  witness  Dr.  Searles,  which  were 
not  allowed,  and  the  appellant  excepted: 

"  Would  you  have  known  of  any  falling  off  of  Dr.  Wylie^s 
practice,  if  that  had  been  the  case? " 

"  Is  the  field  of  practice  there  so  large  that  you  would  not 
have  known  if  there  had  been  a  falling  off  of  Dr.  Wylie^s 
practice  in  the  last  five  or  six  years? " 
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"  What  would  be  a  fair  amount  of  patronage  per  diem,  for  a 
physician,  of  the  qualifications  of  an  ordinary  physician,  of 
fair  standing,  since  the  spring  of  1872,  at  Wausau,  without  any 
physical  disability  to  attend  calls?" 

"  Can  you  state  what  a  fair  division  of  the  patronage  as  it 
existed,  on  his  part,  would  amount  to?" 

These  questions  were  clearly  not  proper  as  being  profes- 
sional or  as  addressed  to  an  expert,  because  no  foundation  for 
them  had  been  laid  by  first  ascertaining  the  witness's  knowl- 
edge of  the  facts  upon  which  his  opinion  as  an  expert  could 
be  based.  1  Greenl.  Ev.,  §  440.  In  any  other  view  they  would 
not  elicit  any  specific  facts  bearing  upon  the  issue,  or  any 
opinion  which  would  be  strictly  that  of  an  expert.  In  Blair 
V.  The  Milwaukee  <&  P.  du  C.  Railroad  Co.^  20  Wis.,  262, 
the  question  addressed  to  Persons,  the  copartner  of  Blair  in 
trade,  was  as  to  the  damages  to  the  partnership  business  caused 
by  his  injury  and  consequent  absence.  This  court  held  that 
the  witness's  opinion  upon  the  subject,  although  he  might  give 
a  more  accurate  judgment  than  others,  because  in  the  same 
business,  was  merely  conjecture,  and  did  not  furnish  a  safe 
guide  for  the  verdict  of  the  jury,  and  was  not  admissible  as 
expert  testimony.  In  that  case  it  was  held  further  that  the 
testimony  was  inadmissible  because  it  had  a  direct  bearing 
upon  the  question  of  damages,  and  was  calculated  to  substitute 
the  opinion  of  the  witness  for  the  judgment  of  the  jury  upon 
the  facts  of  the  case. 

These  questions  were  very  similar  in  character  and  effect  to 
the  questions,  held  by  this  court  inadmissible,  in  the  case  of 
Oleson  V.  Tolford  et  al,  37  Wis.,  327.  "  State,  if  you  know, 
from  your  own  knowledge  of  the  condition  of  the  road  at  the 
time,  what  would  be  the  chances  for  a  stage  coach  to  tip  over, 
being  driven  by  an  ordinarily  prudent  driver?"  "Was  that 
stage  overloaded,  in  your  opinion?" 

The  statement  in  the  charge  of  the  court,  if  otherwise  fair 
and  impartial,  of  what  "  the  testimony  tended  to  prove,"  is  the 
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common  and  approved  form  of  speaking  of  the  evidence  at 
all,  in  instructing  the  jury  upon  the  lavr,  and  is  certainly  not 
a  statement  of  what  the  testimony  actualhj  proves.  The  cir- 
cuit court  distinctly  submitted  to  the  jury  all  questions  of  fact 
in  language  which  they  could  not  misunderstand,  and  we  think 
the  general  charge  was  a  very  full  and  fair  exposition  of  the 
law  of  the  case.  It  appears  to  us  that  the  charge  embraced 
substantially  every  principle  of  the  special  instructions  asked 
by  the  learned  counsel  of  the  appellant,  that  the  verdict  is  sup- 
ported by  the  evidence,  and  that  the  damages  are  not  excessive. 
By  the  Court.  —  The  judgment  of  the  circuit  court  is  af- 
firmed, with  costs. 


Hayes  vs.  Lienlokken. 
February  5  —  February  2i,  1880, 


(1)  Record  in  this  sicUe  of  foreign  will  and  probate:  its  effect  as  evidence, 

(2)  Strict  foreclosure  of  mortgage:  when  not  an  assignment  of  mortgage  to 

purchaser, 

1.  Where  the  mortgagee  of  land  in  this  state  is  a  resident  of  another  state, 

the  record  in  the  county  where  the  land  is  situate,  of  an  instrutnent  pur- 
porting to  be  his  last  will,  and  of  the  probate  thereof  in  such  other  state, 
is  not  proof  either  that  the  mortgagee  is  dead,  or  that  the  person  named 
in  such  instrument  as  his  executor  had  authority  to  act  as  such  in  fore- 
closing the  mortgage  by  advertisement  and  sale:  that  not  being  the 
purpose  or  effect  of  sec.  2295,  R.  S. 

2.  A  proceeding  for  a  statutory  foreclosure  of  a  mortgage,  by  sale  without 

action,  void  because  made  by  a  person  without  authority  to  act  for  or 
represent  the  mortgagee,  cannot  operate  as  an  assignment  of  the  mort- 
gage. 

APPEAL  from  the  Circuit  Court  for  La  Crosse  County. 

Ejectment.  Defendant  claimed  under  a  mortgage  sale  of 
the  land  made  by  one  Davis  as  surviving  executor  of  one 
Mooney,  the  mortgagee,  by  virtue  of  a  power  of  sale  contained 
in  the  mortgage.    The  evidence  relied  upon  by  the  defendant 
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to  show  the  right  of  Davis  as  such  executor,  will  appear  from 
the  opinion.  The  circuit  court  held  the  evidence  insuflScient, 
and  rendered  judgment  for  the  plaintiff;  from  which  the 
defendant  appealed. 

For  the  appellant,  there  was  a  brief  by  Cameron^  Loaey  <& 
Bunuj  and  oral  argument  by  Mr.  Bunn. 

For  the  respondent,  there  was  a  brief  by  M.  P.  Wing  and 
G.  C.  PrentisSy  and  oral  argument  by  Mr.  Wing  and  P.  L. 
Spooner. 

Cole,  J.  The  defense  in  this  case  rests  entirely  upon  the 
title  acquired  or  claimed  under  the  mortgage  given  by  the 
plaintiff  and  her  former  husband  to  Linus  H.  Mooney,  in  1858. 
It  is  practically  conceded  that  Mooney  was  a  resident  and  cit- 
izen of  New  Jersey.  For  the  purpose  of  showing  the  death 
of  Mooney,  and  the  foreclosure  of  the  mortgage  by  his  execu- 
tor by  advertisement,  under  the  statute,  the  defendant  offered 
in  evidence  a  record  of  the  office  of  register  of  deeds  for  La 
Crosse  county,  which  was  the  record  of  a  certified  copy  of  the 
probate  of  the  will  of  Mooney.  It  was  claimed  on  the  part 
of  the  defendant,  that  this  record  of  the  copy  of  Mooney's 
will,  and  of  its  probate  in  New  Jersey,  was  sufficient  evidence 
of  the  death  of  Mooney  and  of  the  official  character  of  the 
person  who  assumed  the  right  to  foreclose  the  mortgage  by 
advertisement  in  this  state.  The  final  ruling  of  the  circuit 
court  as  to  the  effect  of  this  record  was,  that  it  did  not  estab- 
lish these  facts.  The  correctness  of  that  ruling  is  the  only 
question  we  have  to  consider.  That  it  was  essential  to  show 
the  right  or  authority  of  the  person  foreclosing  the  mortgage 
to  act  in  the  matter,  seems  to  us  too  plain  for  argument.  If 
the  rule  were  otherwise,  then  a  mere  stranger,  one  who  had  no 
earthly  right  to  represent  the  owner  of  the  mortgage,  might 
go  through  the  form  of  foreclosure  by  advertisement  and  sale, 
and  give  a  good  title. 

The  able  counsel  for  the  defendant  would  not  argue  in  sup- 
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port  of  any  such  position.  But  it  is  claimed  that  the  record 
offered  was  suflScient  proof  of  the  authority  of  the  person 
foreclosing  the  mortgage  to  act  as  executor,  by  virtue  of  sec- 
tion 2295,  R  8.,  which  reads  as  follows:  "When  a  will 
devising  lands  in  this  state,  or  any  interest  therein,  shall  have 
been  duly  proved  and  allowed  in  the  proper  court  of  any  other 
of  the  United  States,  or  the  territories  thereof,  a  copy  of  such 
will  and  of  the  probate  thereof,  duly  authenticated,  may  be 
recorded  in  the  oflSce  of  the  register  of  deeds  of  any  county 
in  which  any  such  lands  are  situated,  and  when  so  recorded, 
and  all  such  as  may  have  heretofore  been  so  recorded,  ^hall 
be  as  valid  and  effectual  to  pass  the  title  to  such  lands  as  if 
such  wiU  had  been  duly  proved  and  allowed  by  the  proper 
court  in  this  state;  and  the  record  of  such  copy,  or  a  duly 
certified  transcript  thereof,  shall  be  presumptive  evidence  of 
the  authority  of  any  person  authorized  by  such  will  to  convey 
or  otherwise  dispose  of  any  such  lands." 

We  do  not  think  this  section  was  intended  to  have  the 
application  claimed  for  it  The  provision  doubtless  has  a  pur- 
pose —  a  practical  object  in  view.  But  that  object  was  not  to 
prescribe  a  rule  of  evidence,  nor  declare  what  should  be  legal 
proof  of  death,  and  of  the  authority  of  an  executor  to  act. 
The  legislature  were  treating  of  the  subject  of  wills  of  realty, 
instruments  which  have  the  effect  of  conveyances  proper,  and 
were  providing  a  method  by  which  the  claim  of  title  of  lands 
might  be  preserved  and  made  known.  And  hence  it  provides 
that  a  duly  certified  and  properly  authenticated  copy  of  a 
will,  devising  lands  in  this  state,  or  an  interest  in  lands,  which 
will  has  been  duly  proven  and  allowed  by  the  proper  court  of 
another  state,  may  be  recorded  in  the  office  of  the  register  of 
deeds  of  the  county  where  the  lands  are  situated.  When 
such  copy  has  been  so  recorded,  it  is  as  valid  and  effectual  to 
pass  the  title  to  such  lands  as  though  the  will  had  been  duly 
proven  and  allowed  by  the  proper  court  of  this  state. 

So  far  as  the  devise  of  real  estate  is  concerned,  the  provis- 
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ion  supersedes  the  necessity  of  proving  anew  a  foreign  will 
by  making  the  record  of  the  duly  certified  copy  operate  as  an 
original  probate.  That  this  is  thf.  purpose  of  the  provision 
is  rendered  more  apparent  by  the  preceding  section.  That 
declares  that  no  will  shall  be  eflFectual  to  pass  either  real  or 
personal  estate  unless  it  shall  have  been  duly  proved  and 
allowed  by  the  courts  of  this  state,  except  as  provided  in  sec- 
tion 2295.  We  do  not  rest  our  construction  of  tha  section  so 
much  upon  the  word  "devise"  used  therein,  as  upon  what 
seems  to  be  its  general  design  and  object.  That  the  word 
"  devise  "  is  sometimes  used  in  wills  and  in  statutes  with  ref- 
erence to  personal  property,  was  clearly  established  on  the 
argument  by  the  counsel  for  the  defendant.  But  we  think 
he  misapprehended  the  real  object  which  the  legislature  had 
in  view  in  enacting  the  section.  As  we  have  already  said,  it 
was  not  enacted  for  the  purpose  of  prescribing  a  rule  of  evi- 
dence, or  declaring  what  should  be  sufficient  proof  of  the  death 
of  a  party,  or  of  the  representative  character  of  an  executor. 
But  its  object  was  to  allow  a  certified  copy  of  a  foreign  will, 
which  was  duly  authenticated,  to  be  recorded  in  this  state  for 
the  purpose  of  affording  record  evidence  of  title  to  lands. 
Therefore,  according  to  the  view  we  have  taken,  there  was  no 
proof  given  in  the  court  below  that  the  person  assuming  to 
foreclose  the  mortgage,  by  advertisement,  had  any  right  or 
authority  to  act  in  that  behalf;  nor  did  it  appear  even  that 
the  mortgagee  was  dead. 

But  it  is  further  insisted  that,  if  the  foreclosure  proceedings 
were  void,  they  nevertheless  operated  as  an  assignment  of  the 
mortgage  to  the  purchaser  at  the  sale.  But  the  difficulty  with 
that  position  is,  that  the  purchaser  was  the  very  party  who 
assumed  the  right  to  foreclose  the  mortgage.  If  he  had  no 
authority  to  act  for  the  owner  of  the  mortgage  in  the  matter, 
it  was  very  plain  that  he  could  acquire  no  title  to  anything, 
either  the  debt  or  the  land,  by  going  through  the  formality  of 
an  unauthorized  sale.    Had  the  mortgagee,  or  a  person  law- 
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fully  representing  him,  condncted  the  foreclosure  proceedings, 
the  rule  contended  for  by  counsel  would  apply.  Under  the 
circumstances,  it  has  no  application  whatever. 

By  the  Court,  —  The  judgment  of   the  circuit  court  is 
aflirmed. 


Quaife  and  wife  vs.  The  Chicago  &  Northwestebn  Eail- 
WAY  Company. 

Feh'uary  6— February  24, 1880. 

Injubibs  fbom  Nsolioencr:  Evidence.  (1)  Degree  of  proof  required. 
(2,  3)  Testimony  of  physicians  and  surgeons  as  experts.  (2)  Whether 
witness  may  form  judgment  from  words  as  well  as  acts  of  person  ex- 
amined by  him.  (3)  Cross- examination  of  party^s  own  witness.  (4)  Ex- 
cessive damages. 

1.  In  actions  for  iiyuries  from  negligence,  as  in  other  civil  actions,  all  issues 

of  fact  are  to  be  determined  by  the  jury  upon  the  preponderance  of 
evidence;  and  it  is  not  necessary  that  defendant's  negligence  should  be 
proven  beyond  a  reasonable  doubt. 

2.  1*1  such  an  action,  the  injured  person  complained  of  pain  and  weakness 

in  the  hip  joint,  continuing  from  the  time  of  the  accident  to  that  of  the 
trial;  and,  at  the  request  of  the  defendant^  she  submitted  to  an  examina- 
tion, during  the  trial,  by  a  number  of  physicians  and  surgeons,  one-half 
of  them  selected  by  herself  and  the  others  by  the  defense,  who  all  testi- 
fied that  there  was  no  appearance  in  the  hip  of  physical  conditions  that 
would  cause  the  pain  complained  of.  One  of  those  summoned  by  the 
plaintiff  was  then  permitted,  against  objection,  to  testify  that  he  thought 
he  could  tell  whether  or  not  she  suffered  pain  from  the  movement  of  the 
hip,  judging  from  all  the  examination,  including  what  she  said;  and 
that  she  gave  every  indication  of  suffering  pain;  that  in  his  opinion  she 
did  so  suffer;  and  that  the  pain,  if  it  existed,  indicated  some  trouble  in 
the  hip  joint  Held^  that  the  evidence  was  properly  admitted. 
8.  Another  of  said  surgeons,  called  by  the  plaintiffs,  having  testified  that  in 
the  examination  he  had  discovered  nothing  in  the  subject's  phjrsical  con- 
dition which  indicated  that  she  was  then  suffering  from  the  alleged 
injury,  was  asked  whether  there  might  not  have  been  a  fracture  of  the 
femur  without  his  having  been  able  to  discover  it;  and  he  answered,  in 
substance,  that  it  was  possible  but  not  probable.  Held,  that  it  was 
within  the  discretion  of  the  court  to  allow  the  question,  though  in  the 
nature  of  a  cross-examination  of  the  party's  own  witness. 
Vol.  XLVni.-33 
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4.  The  jury  having  apparently  found  that  the  injuries  complained  of  were 
serious  and  permanent,  and  having  awarded  plaintifi^  a  verdict  for 
11,800,  this  court,  not  being  able  to  say  that  the  finding  was  unsupported 
by  the  evidence,  cannot  hold  the  damages  excessive. 

APPEAL  from  the  Circuit  Court  for  Monroe  County. 

The  case  is  thus  stated  by  Mr.  Justice  Taylor: 

"This  action  was  brought  to  recover  damages  on  account  of 
injuries  alleged  to  have  been  sustained  by  the  plaintiffs  by 
reason  of  the  negligence  of  the  defendant  in  not  keeping  a 
sufficient  platform  at  Glendale,  in  this  state,  a  station  on  its 
road  at  which  passengers  were  accustomed  to  get  on  and  off 
its  trains. 

"  The  facts  shown  upon  the  trial  were,  that  the  defendant 
had  constructed  a  platform  at  Glendale,  about  one  hundred  and 
five  feet  long  and  about  six  feet  wide,  the  north  end  of  which 
was  about  three  feet  above  the  ground,  with  no  rail  or  other 
guard,  and  with  no  stationary  or  other  light  kept  thereon  at 
night  wlien  the  passenger  train  stopped  to  receive  and  dis- 
charge passengers  at  that  place;  the  only  lights  being  those 
carried  in  the  hands  of  the  station  agent,  conductor  and  brake- 
men.  On  the  29th. of  March,  1878,  the  passenger  train  going 
south  stopped  at  Glendale  to  discharge  and  receive  passengers 
in  the  night-time.  The  plaintiffs  were  at  Glendale,  and  de- 
sired to  take  the  train  for  Elroy.  In  drawing  up  to  the  plat- 
form, the  train  was  stopped  so  that  the  forward  end  of  the 
ladies'  car  did  not  come  up  to  the  north  end  of  the  platform  by 
about  two  feet.  The  plaintiffs,  in  approaching  the  train  to 
get  on  board,  started  for  the  forward  end  of  the  ladies'  car; 
and  Mrs,  Quaife^  being  a  little  in  advance,  in  attempting  to 
get  upon  the  steps  of  such  car,  stepped  off  the  end  of  the 
platform  and  fell  the  distance  of  three  feet  or  more,  and  re- 
ceived the  injuries  complained  of. 

"  On  the  part  of  the  defendant  it  is  claimed  that  the  evi- 
dence shows  that  a  brakeman  stood  on  the  platform  near  the 
forward  end  of  the  ladies'  car,  with  a  lamp  in  his  hand,  and 
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spoke  to  Mrs.  Quaife  as  she  approached  the  cars,  and  told  her 
there  was  not  room  to  get  on  there,  and  to  get  on  to  the  other 
step  —  that  is,  the  step  at  the  rear  end  of  the  smoking  car, 
immediately  in  front  of  the  ladies'  car;  that  he  told  her  that 
was  the  end  of.  the  platform;  that  she  said  "  Yes,"  and  stopped 
for  a  moment;  that  the  brakeman  stepped  abound  to  the  steps 
of  the  smoking  car;  that  Mrs,  Quaife  stopped  and  talked 
with  some  one;  and  that  when  the  conductor  called  "all 
aboard,"  she  started  and  walked  off  the  end  of  the  platform. 
Tlie  evidence  shows  that  quite  a  large  number  of  persons  were 
on  the  platform  when  the  train  stopped;  that  the  train  made 
a  very  short  stop;  and  that  there  was  considerable  hurrying 
to  get  aboard  the  train,  and  the  night  was  dark.  Mr,  Quaife 
disputes  the  statement  of  the  brakeman,  and  says  that  the 
brakeman  stood  on  the  front  end  of  the  ladies'  car,  and  not  on 
the  platform,  and  thinks  his  lamp  was  standing  on  the  plat- 
form of  the  car,  and  that  Mtb.  Quaife  started  for  the  steps  of 
the  ladies'  car  when  she  fell  off  the  platform.  Mrs,  Quaife 
swears  she  did  not  notice  the  brakeman  at  all,  and  did  not 
hear  him  say  anything  to  her,  and  says  she  saw  the  steps  of 
the  ladies'  car,  and  started  to  get  on  them,  and  stepped  off  the 
end  of  the  platform  in  attempting  to  do  so. 

"There  was  considerable  evidence  given  as  to  the  severity 
of  the  injuries  received  by  Mrs.  Qxiaife.  The  jury  returned 
a  verdict  in  favor  of  the  plaintiffs  for  $1,800.  The  defendant's 
counsel  requested  the  court  to  give  the  following  instructions 
to  the  jury,  which  were  refused,  and  exception  was  duly  taken, 
and  such  refusal  is  alleged  as  error  in  this  court. 

"  '  1.  If  the  fact  of  negligence  of  the  defendant  is  doubt- 
ful, the  defendant  is  entitled  to  the  verdict. 

"  '  2.  It  is  for  the  plaintiffs  to  make  out  their  case,  and  show 
that  this  accident  arose  from  the  negligence  of  the  defendant's 
servants;  and  if  the  evidence  leaves  this  point  in  doubt,  they 
must  find  for  the  defendant.' 
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"The  learned  circuit  judge  instracted  the  jury  upon  the 
point  presented  by  these  requests,  as  follows: 

"  ^It  is  claimed  upon  the  part  of  the  plaintiffs,  that  the  de- 
fendant was  negligent  in  not  having  a  reasonably  safe  plat- 
form, in  not  having  the  platform  sufficiently  lighted,  and  in 
not  having  some  person  stationed  at  the  point  where  this  acci- 
dent occurred,  to  warn  persons  and  prevent  their  walking  oflE 
the  platform. 

"  *  It  will  be  the  duty  of  the  jury  to  determine,  from  all  the 
testimony  in  the  case,  whether  the  defendant  was  negligent  in 
these  respects  or  either  of  them.  It  is  the  duty  of  the  de- 
fendant to  have  its  platform  reasonably  sufficient  and  safe  in 
all  respects  to  be  used  by  such  persons  as  may  have  lawful 
occasion  to  use  it.  It  is  not  necessary  that  it  should  be  per- 
fectly and  absolutely  safe;  so  great  a  degree  of  perfection  is 
usually  impracticable.  But  it  must  be  reasonably  safe  and 
sufficient  for  all  persons  using  it,  who  are  themselves  in  the 
exercise  of  ordinary  and  reasonable  care. 

"  *  If  a  barrier  or  guard  is  reasonably  necessary  to  prevent 
persons,  who  are  themselves  in  the  exercise  of  ordinary  and 
reasonable  care,  from  falling  from  the  platform  to  their  in- 
jury, then  a  barrier  should  be  placed  upon  it,  or  a  guard 
should  be  placed  to  warn  people  of  danger.  Such  lights  as 
are  necessary  to  render  the  use  of  the  platform  and  the  pas- 
sage over  it  to  the  cars  reasonably  safe,  should  be  upon  the 
platform  at  the  time  of  the  arrival  of  trains,  and  during  the 
time  the  train  remains  at  the  station.'  '' 

The  plaintiffs  had  a  verdict  for  $1,800  damages;  a  motion 
to  set  it  aside  on  the  grounds  that  it  was  contrary  to  the  evi- 
dence, and  that  it  was  excessive,  "  and  for  other  errors  appar- 
ent on  the  record,"  was  denied;  and,  from  a  judgment  in 
accordance  with  the  verdict,  defendant  appealed. 

2^.  J.  Lamhy  for  the  appellant: 

1.  The  plaintiffs  must  prove  negligence  on  defendant's  part, 


Digitized  by  LjOOQiC 


AUGUST  TEEM,  1879.  517 

Quaife  and  wife  ys.  The  Chicago  &  Northwestern  R*y  Co. 

which  caused  the  injury  without  fault  on  their  own  part.  If 
the  fact  of  negligence  be  doubtful,  or  the  evidence  would  jus- 
tify an  inference  consistent  with  the  absence  as  well  as  with 
the  existence  of  negligence,  the  verdict  should  be  for  the  de- 
fendant; and  the  refusal  of  the  court  so  to  charge  was  error. 
Cotto7i  V.  Wood,  8  C.  B.  (N.  S.),  568;  29  L.  J.,  0.  P.,  333; 
Daniel  v.  Bailway  Co,,  L.  R,  3  0.  P.,  216,  222,  591;  37  L. 
J.,  C.  P.,  146,  280;  Baulec  v.  Railroad  Co.,  59  N.  Y.,  356. 
2.  In  any  view  of  the  case,  the  damages  were  excessive. 
There  were  no  items  of  expense  or  loss  proven,  and  by  far  the 
larger  share  of  the  award  is  for  pain  and  suffering.  Upon 
this  point  the  testimony  of  the  plaintiff  as  to  the  fact  of  her 
suffering  is  contradicted  by  the  entire  testimony  of  the  medical 
experts,  on  both  sides,  all  of  whom  swear  that  there  was  abso- 
lutely nothing  wrong  in  the  physical  condition  of  the  limb, 
and  nothing  which  they  could  suggest  as  the  cause  of  such 
pain.  The  jury  have  arbitrarily  disregarded  the  proofs,  and 
allowed  their  sympathies  to  blind  their  eyes  to  the  facts.  This 
court  has  frequently  interposed  in  such  cases,  and  if  it  could 
not,  a  trial  would  be  a  mere  farce.  Ooodno  v.  Oshkosh,  28  Wis., 
300;  Sjpicerv.  Bailway  Co.,  29  id.,  580;  Duffy  v.  Bailway 
Co.,  34  id.,  188;  Patten  v.  Bailway  Co.,  32  id.,  524;  Neanow 
V.  mtech,  46  id.,  581. 

William  F.  Vilas,  on  the  same  side,  argued  that  the  ques- 
tion put  to  one  of  the  physicians,  admitted  under  defendant's 
objection,  as  to  his  ability  to  determine  whether  plaintiff  suf- 
fered any  pain,  judging  from  his  examination  iiicluding  what 
she  said,  really  called  on  the  witness  to  pronounce  upon  the 
credibility  of  her  mere  assertion,  as  against  the  result  of  the 
physical  examination;  and  that  it  was  for  the  jury,  not  the 
witnesses,  to  say  how  much  her  testimony  was  worth  in  com- 
parison with  the  array  of  facts  against  her.  Wood  v.  Bail- 
way  Co.,  40  Wis.,  582;  Griffin  v.  Town  of  Willow,  43  id., 
509;  Churchill  v.  Price,  44  id.,  542.  He  also  contended  that 
the  question  was  not  properly  within  the  limits  of  a  medical 
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opinion.  A  physician  may  testify  whether  a  certain  disorder 
which  he  has  examined  into  would  cause  pain,  and  its  proba- 
ble character  and  degree.  He  might  also,  perhaps,  give  an 
opinion  as  to  what  affection  or  injury  of  the  body,  the  existence 
of  a  certain  described  sensation  would  indicate.  But  when  he 
can  find  no  disorder  which  in  his  opinion  is  adequate  to  cause 
physical  distress,  he  has  no  better  means  of  determining  in 
favor  of  an  assertion  of  pain  by  the  patient  than  any  other 
person.  Expert  witnesses  can  only  be  asked  to  deliver  an 
opinion  upon  hypothetical  questions  which  represent  what 
may  be  fairly  claimed  to  have  been  proven  as  facts,  leaving 
entirely  to  the  jury  the  ascertainment  of  the  facts.  Dexter  v. 
Hall^  15  Wall,  9;  Reynolds  v.  liohinsoTiy  64:  K  Y.,  589; 
Woodbury  v.  Oleur,  7  Gray,  467;  1  Greenl.  Ev.,  §  440;  1 
Wharton  on  Ev.,  §  452;  Luning  v.  State,  2  Pin.,  220;  Wright 
V.  Hardy,  22  Wis.,  354;  JE:aton  v.  Woolly,  28  id.,  628.  It 
was  also  error  to  permit  the  plaintiffs,  in  direct  examination  of 
Dr.  Beebe,  and  when  he  had  shown  his  inability  to  testify  to 
any  Jact  in  their  favor,  to  ask  him  whether  there  might  not 
have  been  a  fracture  of  the  neck  of  the  femur,  which  he  had 
not  been  able  to  discover.  This  was  in  effect  deciding  that  the 
jury  might  range  the  possibilities,  in  considering  what  ailed 
the  plaintiff;  and  permitting  them  to  endeavor  to  account  for 
the  pain  on  the  theory  of  a  fracture  of  the  femur.  The 
answer  could  be  but  a  mere  speculation,  and  its  tendency  was 
to  lead  away  the  minds  of  the  jurors  from  the  ascertainment 
of  facts,  and  the  just  deductions  to  be  drawn  from  facts  legiti- 
mately proven.  Such  opinions  are  universally  condemned  in 
the  books  as  inadmissible.  Kennedy  v.  The  People,  39  N. 
Y.,  255  et  seq. 

For  the  respondents,  there  was  a  brief  by  Lusk  <&  Perry, 
and  oral  argument  by  Mr.  Lush,  They  contended  that  it  was 
the  duty  of  the  jury  to  find  for  the  party  in  whose  favor  the 
evidence,  in  their  judgment,  preponderated,  although  it  was 
not  free  from  reasonable  doubt;  and  that  the  instruction  on 
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that  point  asked  by  defendant  was  properly  refused  (3  Greenl. 
Ev.,  p.  28,  sec.  29;  Blaeser  v.  Instirance  Go.y  37  Wis.,  35); 
and  that  the  verdict  should  not  be  set  aside  as  excessive  unless 
it  bore  marks  of  passion,  prejudice,  partiality  or  corruption. 
Baas  V.  Railway  Co.^  42  Wis.,  672;  Birchard  v.  Booth,  4  id., 
78.  They  also  contended,  on  the  evidence,  that  the  damages 
awarded  were  not  excessive,  nor  even  compensatory. 

Taylor,  J.  The  instructions  given  by  the  court  and  recited 
above  were  not  excepted  to  by  the  learned  counsel  for  the  de- 
fendant; and  they  undoubtedly  presented  the  questions 
involved  in  them  fairly  to  the  consideration  of  the  jury. 

The  learned  counsel  for  the  appellant  insist  that  the.  instruc- 
tions asked  should  have  been  given;  that  the  true  rule  as  to 
the  sufficiency  of  the  evidence  on  the  part  of  the  plaintiff,  in 
an  action  charging  the  defendant  with  negligence,  was  cor- 
rectly stated  in  these  requests  —  that  is,  that  before  the  jury 
can  find  in  favor  of  the  plaintiff,  they  must  find  that  the  evi- 
dence leaves  no  doubt  as  to  the  fact  of  such  negligence.  If  the 
rule  as  stated  in  these  instructions  must  govern,  then  more 
plenary  proof  of  the  fact  in  issue  would  be  required  in  these 
cases  than  is  now  required  in  criminal  actions.  In  such  cases 
the  jury  are  to  be  satisfied  of  the  guilt  of  the  accused  only 
beyond  a  reasonable  doubt  in  order  to  convict;  but  these  in- 
structions would  require  the  jury  to  find  the  negligence  of  the 
defendant  proved,  not  only  beyond  a  reasonable  doubt  but 
beyond  any  doubt,  reasonable  or  otherwise,  before  the  plaint- 
iff could  recover. 

We  think  the  learned  counsel  is  mistaken  in  his  application 
of  the  rules  of  evidence  to  a  case  of  this  kind.  The  cases 
cited  to  sustain  it  fall  far  short  of  doing  so.  The  cases  most 
favorable  to  the  learned  counsel's  proposition  go  no  further 
than  holding  that  where  the  evidence  of  negligence  offered  by 
the  plaintiff  is  equally  consistent  with  the  absence  as  with  the 
existence  of  negligence,  then  the  plaintiff  fails  in  his  proofs. 
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Baulec  v,  R.  R.  Co.^  59  K  Y«,  856,  366,  and  cases  cited.  But 
when  the  plaintiff's  evidence  tends  more  strongly  to  prove 
negligence  than  it  does  the  absence  of  negligence,  then,  like 
all  other  questions  in  a  civil  action,  the  question  is  for  the 
jury,  and  their  verdict  is  to  be  governed  by  the  preponderance 
of  evidence,  and  not  upon  the  absence  of  all  doubt  as  to  the 
truth  of  the  facts  sought  to  be  proved.  The  true  rule  was 
stated  by  this  court  in  Blaeser  v.  Ins.  Co.^  37  Wis.,  31-38, 
thus:  "In  civil  actions  it  is  the  duty  of  the  jury  to  weigh 
the  evidence  carefully,  and  to  find  for  the  party  in  whose  favor 
the  evidence  preponderates,  although  it  is  not  free  from  rea- 
sonable doubt;"  and  this  rule  applies  to  every  issue  of  fact  in 
the  case. 

In  the  case  of  Ilart  v.  Hudson  River  Bridge  Co,^  decided 
in  the  court  of  appeals  of  New  York,  reported  in  the  Albany 
Law  Journal  of  February  14, 1880,  p.  134,  the  rule  as  to  when 
the  question  of  negligence  is  one  for  the  jury,  is  stated  as  fol- 
lows: "It  is  incumbent  on  the  plaintiff  to  show  aflSrmatively 
that  the  negligence  of  the  defendant  was  the  sole  cause  of  the 
injury;  it  is  not  necessary  to  do  this  by  positive  and  direct 
evidence  of  the  negligence  of  tlie  defendant  and  of  freedom 
from  negligence  of  the  plaintiff.  Circumstances  may  be  shown 
from  which  an  inference  of  the  necessary  facts  may  be  drawn; 
and  when  the  circumstances  are  such  that  the  inferences  to  be 
drawn  are  not  certain  and  incontrovertible,  but  may  be  differ- 
ently made  by  different  minds,  it  is  for  the  jury  to  determine 
them.  And  it  is  not  necessary  to  warrant  this  court  in  ad- 
judging that  there  was  error  in  granting  a  nonsuit,  to  be  con- 
vinced that  the  legal  probabilities  are  so  strong  as  that  the 
plaintiff  is  entitled  to  a  verdict."  Substantially  the  same  rule 
is  laid  down  by  this  court  in  the  following  cases:  Duffy  v. 
Railway  Co.,  32  Wis.,  269,  273;  Patten  v.  Railway  Co.y  id., 
524,  531;  Wheeler  v.  Town  of  WestpoH,  30  Wis.,  392,  406; 
Sutton  V.  Town  of  Wauwatosa,  29  Wis.,  21,  33. 

The  request  of  the  defendant  to  instruct  as  above  stated  was 
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properly  refused,  and  the  jury  were  fairly  instrncted  upon 
the  question  of  the  proof  of  negligence  on  the  part  of  the 
defendant,  as  well  as  the  proof  of  contributpry  negligence 
on  the  part  of  the  plaintiffs. 

It  was  claimed  by  the  defendant,  .on  the  trial  of  this  action 
at  the  circuit  court,  that  the  plaintiff  Mrs,  Qiiaifo  was  not 
injured  to  the  extent  asserted  by  her;  that  she  was  feigning 
sickness,  lameness  and  debility  for  the  purpose  of  enhancing 
the  damages;  and  a  large  part  of  the  evidence  on  the  part  of 
the  defense  was  introduced  to  sustain  that  claim.  During  the 
trial  Mrs.  Quaife  submitted  to  an  examination  by  six  sur- 
geons and  physicians,  three  selected  by  her  and  three  by  the 
defendant;  and,  after  making  their  examination,  they  were  all 
sworn  upon  the  trial,  and  all  united  in  saying  that  they  could 
discover  nothing  in  her  physical  appearance  which  would  in- 
dicate that  she  was  suffering  the  pains,  weakness  and  lameness 
which  she  claimed  on  her  part  to  be  laboring  under,  and  which 
•had  been,  as  she  claimed,  continuous  from  the  time  of  the  ac- 
cident to  the  day  of  the  trial.  In  this  state  of  the  evidence 
upon  this  question,  the  learned  counsel  for  the  defendant 
claims  that  the  circuit  judge  erred  in  permitting  one  of  the 
medical  men  summoned  by  the  plaintiff  to  answer  .the  follow- 
ing questions: 

^'Question.  Do  you  think  that  you  could  tell  whether  or  not 
she  suffered  pain  by  the  movement  of  the  hip,  judging  from 
all  the  examination,  including  what  she  said?  Answer.  I 
think  I  could.  Q.  Now  go  on  and  state  whether  in  your  opin- 
ion she  did  suffer  pain?  A.  She  gave  every  indication  of  suf- 
fering pain.  Q.  In  your  opinion  did  she  suffer  pain?  A.  Yes, 
sir;  that  is  my  opinion,  that  she  did.  This  pain,  if  it  exists, 
indicates  some  trouble  in  the  hip  joint." 

These  questions  were  all  objected  to,  and  exception  taken  to 
the  admission  of  the  answers  as  evidence  in  the  case.  In  order 
to  determine  whether  the  answers  to  these  questions  were 
properly  admitted  in  evidence,  it  is,  perhaps,  necessary  that 
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the  whole  testimony  of  this  witness,  given  as  well  before  as 
after  the  answers,  should  be  stated.  On  the  direct  examina- 
tion, and  before  the  above  questions  were  asked  and  answered, 
he  stated: 

"  I  am  a  physician  and  surgeon.  I  assisted  at  the  examina- 
tion of  Mrs.  Quaife  yesterday.  During  the  examination  she 
seemed  to  be  quite  nervous,  and  more  or  less  excited;  she 
complained  of  considerable  palpitation  of  the  heart.  I  think 
she  said  she  felt  it  every  day  more  or  less.  I  assisted  in  the 
examination  of  the  thigh  and  hip.  I  didn't  find  any  physical 
indications  or  signs  of  injury." 

Here  followed  the  questions  and  answers  above  given,  and 
which  were  objected  to;  and,  immediately  after  answering  such 
questions,  the  witness  was  cross-examined,  and  testified  as 
follows:  "I  found  nothing  in  the  hip  by  examination;  there 
must  be  some  defect  in  the  limb  to  produce  pain,  and  that 
defect  I  could  not  find.  The  general  opinion  was  that  we  could 
not  find  anything.  The  only  way  I  could  tell  that  she  ached 
was  by  what  she  said,  and  how  she  looked  and  appeared."  On 
a  re-direct  examination  ho  testified:  "I  experimented  for  the 
purpose  of  detecting  whether  there  was  pain  or  derangement 
of  the  hip  joint,  by  striking  on  the  bottom  of  the  foot;  and 
that  seemed  to  give  her  pain  in  the  hip  joint."  The  foregoing 
is  all  the  testimony  given  by  this  witness  on  the  trial. 

It  is  very  earnestly  insisted  by  the  learned  counsel  for  the 
appellant,  that  upon  this  evidence  the  questions  were  im- 
proper, for  the  reason  that  it  was  in  eflect  asking  the  witness 
whether  he  believed  the  statement  of  the  plaintiff  Mrs,  Quaife^ 
made  at  the  time  of  the  examination  and  as  a  witness  on  the 
trial,  that  she  suffered  pain.  It  is  argued  that  as  the  witness 
had  sworn  that  he  could  find  nothing  in  her  physical  condi- 
tion that  indicated  the  existence  of  pain,  or  which  suggested 
the  possibility  of  such  pain,  his  answer  must  necessarily  be 
based  upon  what  she  said  alone;  and  that  if  based  on  that 
alone,  it  could  only  be  an  opinion  of  the  witness  as  to  the 
veracity  of  the  plaintiff. 
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The  claim  of  the  plaintiffs  on  the  trial  was,  that  Mrs, 
Quaife  was  lame  in  her  hip,  and  that  she  suffered  pain  there; 
that  she  was  and  had  been  unable  to  use  her  limb  as  she  had 
used  it  before  the  accident;  that  it  was  so  weakened  and  in- 
jured by  the  accident  that  she  could  not  for  a  long  time  use  it 
at  all  for  the  purpose  of  walking;  and  that  it  was  still  so  weak 
and  painful  as  to  render  it  unsafe  for  her  to  attempt  to  walk 
without  the  aid  of  a  crutch.  The  examination  of  physicians 
made  upon  the  trial  was  made  at  the  suggestion  of  the  de- 
fendant, for  the  purpose  of  testing  the  truthfulness  of  this 
claim  on  the  part  of  the  plaintiffs,  and  to  place  before  the  jury 
the  real  condition  of  Mrs.  Quaife^  so  far  as  such  condition 
could  be  ascertained  by  the  experience^  knowledge  and  skill  of 
the  expert  medical  witnesses.  The  examination  was  promptly 
submitted  to  by  Mrs.  Qiuiife. 

Tlie  experts,  after  the  examination,  were  put  on  the  stand 
as  witnesses,  for  the  purpose  of  giving  the  jury  the  facts  as- 
certained by  them  from  such  examination.  We  are  of  the 
opinion  that  these  experts  would,  in  this  case,  be  in  the 
same  position  as  if  they  had  been  called  in  any  other  case  of 
sickness  or  injury  to  attend  a  patient,  and  determine,  so  far  as 
they  could,  the  real  condition  of  such  patient.  In  this  case 
the  patient  complained  of  pain  in  the  hip  and  lameness  of  the 
limb  as  amongst  her  troubles.  The  experts  examine  the  limb 
and  hip,  and  find  no  such  appearance  as  would  indicate  lame- 
ness or  pain.  Yet  the  patient  insists  upon  the  fact  of  lame- 
ness and  pain.  It  becomes  then  a  question  with  the  experienced 
physician,  whether  such  pains  and  lameness  are  imaginary, 
feigned  or  real;  and,  to  determine  this,  he  must  resort  to 
other  evidences  than  those  to  be  derived  from  an  examination 
of  the  limb  itself.  And  in  such  case  we  think  it  is  clearly 
competent  for  the  expert  to  give  an  opinion  from  the  general 
appearance,  actions  and  looks  of  the  patient,  and  what  she 
says  at  the  time  in  regard  to  her  condition. 

Although  the  examination  in  this  case  was  not  made  for  the 
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purpose  of  giving  medical  advice,  still  it  was  made  for  the  ex- 
press purpose  of  ascertaining  whether  the  plaintiff  was  suf- 
fering from  the  existence  of  a  present  disease,  and  the  nature 
of  such  disease;  and  for  the  ascertainment  of  that  object  the 
statements  of  the  patient,  or  person  examined,  would  be  as 
necessary  for  the  enlightenment  of  the  medical  experts  as 
though  the  examina*  on  were  made  with  the  purpose  of  ad- 
ministering remedies.  It  is  true  that  statements  made  by  the 
person  claiming  to  be  injured,  made  pending  an  action  to  re- 
cover damages  for  such  injury,  might  not  be  entitled  to  the 
same  weight  as  if  they  had  been  made  before  an  action  com- 
menced and  for  the  purpose  of  getting  medical  advice;  still 
this  objection  does  not^go  to  the  competency  of  the  evidence, 
but  to  its  credibility. 

Bothj)artie8  on  the  trial  seem  to  have  conceded  tliat  the 
statements  made  by  the  plaintiff  to  the  examining  physicians 
were  competent  evidence,  both  for  and  against  her;  and  this 
was  undoubtedly  the  correct  view  of  the  case.  The  experts  in 
making  the  examination  would  naturally  and  necessarily,  in 
order  to  make  a  fair  one,  inquire  of  the  person  to  be  exam- 
ined whether  she  suffered  pain  or  otherwise,  where  the  pains 
were  located,  how  long  they  had  existed,  and  such  other  ques- 
tions as  their  superior  knowledge  and  skill  would  suggest  for 
the  purpose  of  determining  whether  her  assumed  illness  was 
real  or  feigned;  and,  having  made  all  proper  physical  examina- 
tions, they  would  form  an  opinion  from  her  statements  and 
such  physical  examinations,  whether  the  disease  was  feigned 
or  real.  If,  in  order  to  make  a  fair  examination  of  the  plaint- 
iff by  the  experts,  it  was  necessary  or  proper  to  interrogate 
her  at  all  as  to  her  present  condition,  then  it  seems  to  us  that 
it  is  clear  that,  in  giving  an  opinion  as  to  her  present  condi- 
tion, her  answers  to  such  inquiries  must  necessarily  be  taken 
into  consideration,  as  well  as  her  actions  and  appearance. 

We  think  the  rule  applicable  to  this  case  is  correctly  stated 
by  Chief  Justice  Bigelow  in  the  case  of  Barber  and  wife  v. 
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Merrtam,  11  Allen,  322-324:  "  The  opinion  of  a  surgeon  or 
physician  is  necessarily  formed  in  part  on  the  statements  of  his 
patient,  describing  his  condition  and  symptoms,  and  the  causes 
which  have  led  to  the  injury  or  disease  under  which  he  ap- 
pears to  be  suifering.  This  opinion  is  clearly  competent,  as 
coming  from  an  expert.  But  it  is  obvious  that  it  would  be 
unreasonable,  if  not  absurd,  to  receive  the  opinion  in  evidence, 
and  at  the  same  time  to  shut  out  the  reasons  and  grounds  on 
which  it  was  founded.  Such  a  course  of  practice  would  take 
from  the  consideration  of  court  and  jury  the  means  of  deter- 
mining whether  the  judgment  was  sound,  and  his  opinion  well 
founded  and  satisfactory.  .  .  .  The  party  producing  the 
witness,  and  who  relies  on  his  opinion,  should  be  allowed  the 
privilege  of  showing  that  his  testimony,  as  an  expert,  is  the 
result  of  due  inquiry  and  investigation  into  the  condition  and 
symptoms  of  the  patient,  past  and  present.  .  .  .  The  exist- 
ence of  many  bodily  sensations  and  ailments  which  go  to  make 
up  the  symptoms  of  disease  or  injury,  can  be  known  only  to  the 
person  who  experiences  them.  It  is  the  statement  and  descrip- 
tion of  these  which  enter  into  and  form  part  of  the  facts  on 
which  the  opinion  of  an  expert  as  to  the  conditions  of  health  or 
disease  is  founded."  See,  also.  Bacon  v.  Charlton^  7  Gush., 
581-586;  Aveson  v.  Kinnaird^  6  East,  196;  T/iompson  v. 
TrevanioTij  Skinner,  402;  1  Greenl.  Ev.,  102;  Pahner  v. 
CrooJc^  7  Gray,  418;  Howell  v.  City  of  Lowell,  11  Gray,  420; 
Railroad  v.  Sutton,  4t2  111.,  438;  Denton  v.  State,  1  Swan 
(Tenn.),  297;  Ze  Marchanfa  Gardner  Peerage  Case,  78,  175, 
178. 

It  has  been  held  in  some  cases,  that  statements  of  the  kind 
above  mentioned,  made  after  suit  brought,  should  not  be  re- 
ceived for  any  purpose,  not  even  for  the  purpose  of  in  part 
founding  an  opinion  upon  them  by  an  expert.  We  think, 
however,  the  true  rule  on  this  point  is  also  stated  in  the  case 
first  above  cited.  Chief  Justice  Bigelow,  in  his  opinion,  page 
326,  says:     "It  is  suggested,  in  behalf  of  the  defendant,  that 
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the  statements  in  the  present  case  were  made  by  the  plaintiff 
after  the  commencement  of  the  action.  But  we  do  not  think 
that  for  this  reason  only  they  ought  to  have  been  rejected.  It 
was  a  circumstance  which  may  have  detracted  from  the  weight 
of  tlie  evidence  of  the  opinion  of  the  physician,  so  far  as  it 
was  founded  on  these  statements.  But  as  the  statements  were 
made  to  a  medical  man,  for  the  purpose  of  receiving  advice, 
they  were  competent  and  admissible."  And  so,  in  this  case, 
the  defendant  having  called  for  personal  examination  of  the 
plaintiff,  by  expert  witnesses,  for  the  purpose  of  determining 
whether  the  plaintiff  was  suffering  from  disease  or  injury,  and 
with  a  view  of  having  those  witnesses  testify  as  to  the  results 
of  such  examination,  and  give  their  opinions  if  called  upon, 
the  plaintiff  had  the  right  to  have  them  take  into  considera- 
tion her  statements  made  upon  such  examination,  in  making 
up  their  opinions  as  to  her  present  condition. 

It  would  have  presented  a  different  question,  if  the  plaintiff 
on  her  part,  without  the  knowledge  or  presence  of  witnesses 
for  the  defendant,  had  called  experts  to  examine  her  as  to  her 
present  condition,  for  the  purpose  of  giving  evidence  on  the 
trial,  and  not  for  the  purpose  of  giving  medical  advice.  In 
that  case  the  objection  would  perhaps  have  been  well  taken, 
that  in  forming  an  opinion  as  to  her  condition  the  witnesses 
should  not  be  allowed  to  take  into  consideration  her  statements 
made  at  such  examination.  In  such  case  the  statements  would 
be  subject  to  a  suspicion  that  they  were  made  for  the  purpose 
of  getting  an  opinion  favorable  to  her.  In  the  present  case, 
the  examination  was  not  sought  by  her,  and  her  statements 
were  made  in  answer  to  interrogatories  put  by  experts,  who 
are  supposed  to  be  impartial,  if  not  hostile,  to  her,  and  all  her 
statements  were  made  subject  to  a  full  cross-examination  by 
the  experts,  so  that  there  would  be  very  little  probability  that 
they  would  be  misled  or  influenced  by  any  colored  or 
false  statements.  We  think  the  questions  and  answers 
were  admissible,  and  that  it  was  for  the  jury  to  say  what 
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weight  should  be  given  to  the  opinion  under  all  the  circum- 
stances. 

It  is  objected  that  the  court  erred  in  permitting  the  follow- 
ing question  to  be  put  and  answered  by  one  of  the  plaintiffs' 
witnesses,  Dr.  Beebe:  "  Might  there  not  have  been  a  fracture 
of  the  neck  of  the  femur,  and  you  not  be  able  to  discover  it?  ** 
Answer.  "  That  may  be  in  the  range  of  possibilities,  but  not 
probable;  the  usual  prganic  clianges  and  usual  symptoms  ac- 
companying that  fracture  were  not  present." 

This  witness  was  one  o£  the  six  who  had  made  the  personal 
examination  of  the  plaintiff  during  the  trial,  and,  although 
called  by  the  plaintiff,  had  testified  that  in  such  examination 
he  had  discovered  nothing  in  her  physical  condition  which 
indicated  that  she  was  suffering  pain  from  the  alleged  injury 
at  the  time.  The  witness,  though  necessarily  called  by  the 
plaintiff,  as  one  who  had  been  selected  by  her  to  assist  at  the 
examination,  did  not  testify  very  favorably  to  her;  and  it  was 
in  the  discretion  of  the  court  whether  a  question  in  the  nature 
of  cross  examination  should  be  allowed  to  be  put  by  the  party 
calling  him.  It  is  not  denied  but  that  the  question  would 
have  been  a  proper  one  to  put  to  the  witness  on  cross  exam- 
ination, had  he  been  called  by  the  defendant.  The  object  of 
the  question  was,  to  show  that  an  injury  might  exist,  and  did 
in  fact  exist,  although  there  were  no  outward  manifestations. 

This  exact  question  was  before  the  supreme  court  of  Massa* 
chusetts  in  the  case  of  Howell  v.  City  of  Lowell^  11  Gray,  420; 
and  that  court  held  that  such  a  question  was  proper  upon  the 
cross  examination  of  a  surgeon  testifying  as  an  expert.  In 
the  present  case,  although  the  question  was  put  upon  direct 
examination,  it  was  put  to  a  witness  who,  although  called  by 
her,  had  not  testified  favorably;  and  there  was  no  error,  there- 
fore, in  permitting  the  question. 

The  point  made  that  the  plaintiffs  were  permitted  to  con- 
tradict one  of  their  own  witnesses,  by  way  of  impeachment,  is 
hardly  sustained  by  the  record.    The  record  shows  that  the 
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witness  referred  to,  Dr.  Booth,  was  recalled  by  the  defendant 
as  its  witness,  for  the  purpose  of  contradicting  a  statement 
sworn  to  by  the  plaintiff  Quaife;  and  that  after  he  was  exam- 
ined  by  the  defendant,  the  plaintiff  cross  examined  him,  and, 
without  any  objection  on  the  part  of  the  defendant,  he  testi- 
fied as  follows:  "  I  did  not  tell  Quaife,  a  day  or  two  after 
the  accident,  that  I  jumped  off  the  forward  end  of  the  car  on 
the  platform,  and  had  only  just  time  enough  to  get  on  as  they 
started.  I  got  off  the  rear  end  of  the  smoking  car,  and  went 
to  the  other  end,  and  saw  my  man,  and  got  on  at  the  forward 
end."  The  plaintiff  Mr.  Quaife  was  recalled,  and  on  this 
subject  stated,  "  that,  a  day  or  two  after  the  accident,  Dr. 
Booth  stated  to  him  that  he  got  off  the  rear  end  of  the  smok- 
ing car,  and  jumped  on  to  the  forward  end  of  the  smoking  car 
just  as  they  were  starting." 

It  will  be  seen,  by  an  examination  of  the  two  statements, 
that  they  do  not  conflict  in  any  material  part.  The  record 
also  shows  that  no  objection  was  taken  to  the  statement  made 
by  the  witness  Quaife  on  the  ground  that  it  was  intended  to 
impeach  his  own  witness,  but  simply  on  the  ground  that  the 
evidence  was  not  rebutting. 

The  questions  as  to  the  nature  and  gravity  of  the  injuries 
received  by  the  plaintiff  Mrs.  Quaife  were  fairly  and  clearly 
submitted  to  the  jury  by  the  learned  circuit  judge.  And,  as 
a  basis  for  assessing  damages,  they  were  told,  in  the  strong 
language  of  the  learned  counsel  for  the  defendant,  that 
"  although  the  jury  might  guess  that  some  other  injury  might 
have  been  received  by  Mrs.  Quaife,  at  the  time  in  question, 
than  is  proved  by  the  evidence,  it  is  improper  for  the  jury  to 
do  so.  The  jury  are  instructed  not  to  do  so,  but  to  confine 
themselves  to  the  consideration  of  such  injuries,  and  only 
such  injuries,  as  are  proved  by  the  evidence  given  in  court 
to  have  been  received  by  Mrs.  Quaife  at  the  time  in  question." 
^  If  the  evidence  of  the  learned  surgeons  and  physicians  who 
made  the  examination  of  Mrs.  Quaife,  one  of  whom  had 
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attended  her  from  the  time  of  the  accident,  failed  to  convince 
the  jnry  that  her  injuries  were  of  a  trifling  character,  and 
that  she  was  feigning  sickness  and  decrepitude  for  the  purpose 
of  enhancing  her  damages;  and  if  the  learned  doctors,  after 
making  a  thorough  examination  of  her  condition  at  the  time 
of  the  trial,  were  unwilling  to  give  it  as  their  opinion  upon 
oath  that  her  injuries  were  slight  and  temporary  in  their 
nature,  and  that  she  was  simulating  lameness  and  disease  — 
it  would  be  presumptuous  for  this  court  to  decide  this  issue 
of  fact  against  the  verdict  of  the-  jury,  npon  the  evidence  given 
in  this  case.  It  will  hardly  be  expected  that  we  can  say,  npon 
the  evidence  given  on  the  trial,  that  the  finding  of  the  jury 
that  her  injuries  were  serious  and  permanent  in  their  nature 
is  unsupported  by  the  facts  proved;  and,  nnless  we  can  so  say, 
the  verdict  must  stand.  The  verdict  is  not  excessive,  except 
npon  the  theory  that  the  evidence  shows  so  clearly  that  the 
injuries  were  trifling  and  temporary,  that  the  verdict  of  the 
jury  to  the  contrary  must  be  set  aside  as  entirely  unsupported. 
Most  certainly  the  evidence  does  not  show  this.  We  are 
unable,  therefore,  to  say,  as  a  matter  of  law,  that  the  damages 
assessed  are  excessive. 

The  case  seems  to  have  been  fairly  tried,  and  the  judgment 
of  the  circuit  court  must  be  affirmed. 

By  the  Court, — Judgment  affirmed. 


48    620 

Drew,  Administrator,  vs.  Baldwin  and  another.  [  96  4» 

February  1 -- February  24,  1880. 

Deed.    (IJ  Conditions  precedent  or  subsequent? 
Evidencb:    (2)  Of  a  reSntry  as  upon  forfeiture, 

A  deed  of  conveyance  from  parents  to  daughter,  after  the  usual  granting 
and  habendum  clauses,  declares  that  the  "conveyance  is  not  to  become 
absolute  untU  the  decease  *'  of  both  grantors,  and  then  only  on  this  con- 
dition, that  the  grantee,  her  heirs,  «tc,  shall  cultivate  the  land  in  a  good 
Vol.  XLVIII.  — 84 
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and  farmer-like  manner,  and  shall  deliver  to  the  grantors,  or  either  of 
them,  annually,  daring  their  or  either  of  their  natural  lives,  one-third 
of  the  annual  product  thereof.  The  consideration  expressed  in  the  deed 
is  one  dollar,  and  the  "  reservations  and  rents  hereby  reserved."  Held, 
that  the  conditions  named  are  conditions  subsequent, 
2.  The  grantee's  father  afterwards  sold  another  farm,  on  which  he  resided, 
and  with  his  family  went  to  live  on  the  land  so  conveyed,  with  the 
grantee  and  her  husband ;  but  does  not  appear  to  have  then  claimed 
that  there  had  been  any  forfeiture.  A  year  afterwards  the  grantee  and 
her  husband  left  the  land,  but  returned  nine  years  later,  and  lived  with 
the  failier  on  said  land  for  more  than  a  year,  and  then  again  left;  and 
the  father  had  control  of  the  land  from  the  time  when  they  first  left  it 
until  his  death.  Heldf  that  these  facts  are  at  least  not  conclusive  of  an 
agreement  by  which  the  deceased  became  possessed  of  the  land  and 
seized  as  of  his  first  estate;  and  that,  in  ejectment  by  his  administrator 
against  the  grantee  and  her  husband,  it  was  competent  for  defendants 
to  show  that  while  in  possession  he  acknowledged  their  rights  in  the 
land,  and  did  not  claim  it  in  his  own  right;  and  the  grantee  should 
have  been  allowed  to  testify,  in  her  own  behalf,  for  what  reason  she  left 
the  land. 


APPEAL  from  the  Circuit  Court  for  Sank  Couutj. 

Ejectment,  against  George  Baldwin  and  his  wife,  Orissa 
Baldwin^  for  forty  acres  of  land  alleged  to  have  been  the 
property  of  plaintiff's  intestate,  Noah  H.  Drew,  at  the  time  of 
his  death,  in  1873.  The  land  had  been  inventoried  as  a  part 
of  the  estate,  and  had  been  in  the  possession  of  the  adminis- 
trator until  March  16, 1878,  when  defendants  took  peaceable 
possession.  Defendants  claim  to  own  the  land  by  virtue  of  a 
deed  from  said  intestate  to  Orissa  Baldwin,  The  terms  of 
the  deed,  the  evidence  as  to  other  material  facts,  and  the  find- 
ings of  fact  by  the  circuit  court,  will  appear  from  the  opinion. 

Without  determining  whether  the  conditions  of  the  deed 
were  precedent  or  subsequent,  the  circuit  court  rendered  judg- 
ment for  the  plaintiff;  from  which  the  defendants  appealed. 

For  the  appellants,  there  was  a  brief  by  ViULS  cfe  Bryant^ 
and  oral  argument  by   TT.  F,  Vilas. 

J,  W.  JDusk,  for  the  respondent 
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Cole,  J.  In  the  consideration  of  this  case,  it  seems  neces- 
sary to  determine  whether  the  conveyance  from  the  plaintifTs 
intestate  to  the  defendant  Mfs.  Baldwin  was  a  grant  upon 
what  is  termed  in  the  law  conditions  precedent  or  subsequent. 

It  is  claimed  on  the  part  of  the  plaintiff,  that  it  was  a  grant 
upon  conditions  precedent,  which  were  not  performed  by  the 
defendants;  consequently,  that  the  title  never  passed,  but  re- 
mained in  the  grantor  at  his  death.  On  the  other  hand,  it  is 
insisted  that  the  deed  conveyed  the  fee  in  prcesenti^which,  was 
liable  to  be  defeated  by  a  breach  of  conditions  subsequent  and 
entry  by  the  grantor.  The  learned  counsel  on  both  sides 
agree  that  the  intention  of  the  grantor,  as  gathered  from  the 
whole  instrument,  is  to  control  in  the  construction  of  the  con- 
veyance. The  deed  was  executed  and  delivered  on  the  11th 
of  September,  1854,  and  recites  that  Noah  H.  Drew  and  Lory 
Drew,  his  wife,  of  etc.,  "  for  and  in  consideration  of  one  dollar 
to  us  paid,  and  the  reservations  and  rents  hereby  reserved  to 
be  paid  to  us,  or  either  of  us,  by  our  daughter  Orissa  Bald- 
win^  wife  of  George  Baldwin^  ...  do  hereby  bargain,  sell 
and  convey  unto  the  said  Orissa  Baldwin  and  to  her  heirs," 
etc.,  the  land  described.  There  is  the  usual  hahendum  clause, 
with  a  covenant  of  warranty. 

Then  follows  this  condition  or  clause:  "This  conveyance 
is  not  to  become  absolute  until  the  decease  of  us  both,  the 
said  Noah  11.  Drew  and  the  said  Lory  Drew,  his  wife,  and 
then  only  on  this  condition,  to  wit:  That  the  said  Orissa^  her 
heirs,  executors,  administrators  or  assigns,  shall  deliver  to  us 
and  either  of  us,  annually,  during  our  or  either  of  our  nat- 
ural lives,  the  one-third  product  of  said  40  acres  of  land, 
annually  produced  and  grown  thereon,  to  be  delivered  to  us, 
or  either  of  us,  at  any  place  at  which  we  may  reside  in  said 
t-own;  and  shall  farm  and  cultivate  the  same  in  a  good  and 
farmer-like  manner.  The  one-third  product,  to  be  delivered 
as  aforesaid,  shall  be  one-third  of  each  product  raised  or  pro- 
duced on  the  premises,  and  delivered  at  the  time  and  in  the 
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condition  usual  in  cases  where  land  is  let  on  shares;  but 
small  grain  to  be  delivered  threshed  and  cleaned,  in  half 
bushel;  and  corn,  husked." 

Now,  although  the  question  is  not  free  from  diflScnlty,  yet 
we  think  it  the  bettor  construction  to  hold  this  a  grant  upon 
condition  subsequent.  It  will  be  observed  that  it  is  declared 
the  conveyance  shall  not  become  absolute  until  the  death  of 
the  grantors,  and  then*  only  upon  the  performance  of  the  con- 
ditions named.  This  language  implies  that  an  estate  was  in- 
tended  to  pass  by  the  conveyance;  if  this  were  not  so,  it  would 
seem  inconsistent  to  state  that  the  conveyance  should  not  be 
absolute  until  these  conditions  were  performed. 

It  is  familiar  law  that  a  condition  precedent  is  defined  to  be 
one  which  must  take  place  before  the  estate  can  vest.  Now 
the  intention  of  the  grantors  seems  to  have  been  to  vest  an  es- 
tate at  once  in  the  grantee,  who  was  authorized  to  take  posses- 
sion of  the  land,  cultivate  it  in  a  farmer-like  manner,  and 
deliver  to  the  grantors,  or  the  survivor,  annually,  one-third  of 
the  products  raised  thereon.  In  other  words,  the  condition, 
from  its  nature,  would  seem  to  be  one  subsequent,  which  op- 
erated on  the  estate  already  created  and  vested,  and  rendered 
it  liable  to  be  defeated  on  failure  to  deliver  the  products  or 
work  the  land  in  the  manner  specified. 

It  is  a  general  principle,  that  conditions  subsequent  are  not 
favored  in  law,  and  are  construed  strictly  because  they  tend 
to  destroy  estates.  4  Kent.,  129;  Horner  v.  (7.,  M.  c&  St  P. 
Hallway  Co.,  38  Wis.,  165;  If^icol  v.  The  JV.  Y.  i&  Erie 
Railway^  12  N.  T.,  121. 

Assuming  then,  as  we  are  inclined  to  do,  that  the  title 
passed  to  the  grantee  by  the  conveyance,  does  the  evidence 
show  that  it  became  revested  in  the  grantor,  either  for  the  non- 
performance of  the  conditions  annexed,  or  by  mutual  agree- 
ment of  the  parties?  The  learned  circuit  judge  states,  in  his 
finding  of  facts,  that  from  all  the  evidence  he  was  fully  con- 
vinced that  sometime  after  the  deceased  returned  to  the  farm, 
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early  in  1857,  and  previous  to  the  time  the  defendants  left, 
early  in  1858,  a  mutual  understanding  had  been  arrived  at 
between  the  parties,  that  the  defendants  would  or  should  not 
perform.the  conditions  of  the  deed,  and  that  the  deceased  for 
that  reason  should  and  might  retain  possesion,  as  he  did, 
which  was  equivalent  in  law  to  entry  for  condition  broken. 
Certainly,  the  evidence  indisputably  shows  that  the  deceased, 
who  had  been  living  in  Prairie  du  Sac,  sold  his  place  in  the 
spring  of  1857,  and  with  his  family  went  to  live  with  the  de- 
fendants on  the  land.  But  there  is  nothing  whatever  in  the 
evidence  to  warrant  the  inference  that  the  deceased,  at  this 
time,  claimed  there  had  been  a  forfeiture  of  the  estate,  and 
entered  for  a  breach  of  condition.  The  two  families  continued 
to  live  upon  the  premises  in  the  same  house  until  Mardi,  1858, 
when  the  defendants  left  the  farm,  and  remained  away  until 
sometime  in  1867,  when  they  again  returned,  and  lived  with 
the  deceased  and  his  family  for  more  than  a  year,  and  then 
again  left 

It  is  clear  that,  from  the  spring  of  1858,  the  deceased  alone 
had  control  and  management  of  this  forty,  with  his  other  land, 
either  working  and  cultivating  it  himself,  or  leasing  it  to  others, 
until  his  death  in  December,  1873.  From  this  continued  pos- 
session of  the  property  by  the  deceased,  his  control  and  man- 
agement of  it,  together  with  the  apparent  abandonment  of  the 
farm  by  the  defendants,  the  circuit  court  doubtless  drew  the 
inference  that  there  must  have  been  a  mutual  understanding 
or  agreement  that  the  defendants  were  not  to  perform  the  con- 
ditions of  the  deed,  and  that  the  deceased  should  retain  pos- 
session, and  become  seized  as  of  his  first  estate.  Possibly  such 
a  presumption  would  naturally  arise  from  these  facts,  unex- 
plained; and  yet  it  is  obvious  that  the  presumption  would  be 
destroyed  by  proof  that  the  deceased  acknowledged  the  rights 
of  the  defendants  in  the  land,  and  did  not  claim  it  in  his  own 
right.  There  is  surely  some  evidence  which  would  tend  to 
show  that  the  deceased  acknowledged  some  such  right  of  the 
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defendants  as  late  as  1869.  The  witness  Dennett  says  that, 
in  a  conyersation  which  he  had  with  the  deceased  at  about  that 
time,  the  deceased  said  "  that  George  had  to  have  something 
off  from  the  farm;  something  was  going  to  George^  and  he 
generally  let  him  have  a  hog  or  something  in  the  fall  when 
he  killed  his  hogs." 

It  would  be  improper  for  us  to  express  any  opinion  upon 
the  credit  which  should  be  given  to  this  testimony.  "We  only 
refer  to  it  to  show  that  much  depends  upon  the  intention  of 
the  parties;  on  the  one  hand  in  giving  up,  and  on  the  other 
in  holding  possession  and  controlling  the  property.  The  acts 
of  the  parties  are  equivocal  in  their  character,  and  do  not 
necessarily  indicate  an  intention  on  the  part  of  the  grantor  to 
reclaim  the  estate,  or  on  the  part  of  the  defendants  to  finally 
abandon  it.  It  is  certain  that  the  deceased  did  not  originally 
take  possession  because  there  had  been  a  forfeiture  of  the 
estate.  Whether  the  possession  previously  commenced  was 
held  by  him  after  1858  in  his  own  right,  exclusive  of  all  claim 
of  the  defendants,  is  a  fact  to  our  minds  not  satisfactorily  estab- 
lished. And  as  bearing  upon  this  point  and  serving  to  show 
the  understanding  of  the  parties  at  the  time,  it  seems  to  us 
that  Mrs,  Baldwin  should  have  been  permitted  to  state  the 
reason  why  she  left  the  farm  and  went  to  live  in  town.  This 
question  was  asked  her^  and  excluded  by  the  court  on  plaintiff's 
objection.  The  answer  might,  perhaps,  have  thrown  some 
light  on  the  question  whether,  at  that  time,  the  understanding 
was  that  the  defendants  should  not  perform  the  conditions  of 
the  deed,  but  entirely  abandoned  the  place,  or  whether  the 
deceased  waived  the  performance  on  their  part,  and  entered 
into  some  arrangement  or  agreement  by  which  he  was  to  con- 
trol and  manage  the  property  himself  for  a  time,  receiving  the 
products,  until  they  should  return  and  take  possession.  For  the 
error,  therefore,  in  excluding  this  testimony,  we  are  inclined 
to  think  there  should  be  a  new  trial.  Further  investigation  may 
serve  more  clearly  to  show  the  real  rights  of  the  parties. 
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By  the  Court.  —  The  judgment  of  the  circuit  court  is  re- 
versed, and  a  new  trial  ordered. 


Blumee  and  another  vs.  The  Phcenix  Insurance  Company  i  48  685 
OF  Brooklyn.  SbTIi 

101    418 


February  9— Febntary  24.1880,  48  535| 

107    4691 

Fire  Insurance.     What  answers  in  application  a  continuing  warranty. 

1.  The  views  of  this  court  expressed  in  the  opinion  upon  the  former  hearing 

of  tibds  cause  (45  Wis.,  622),  adhered  to. 

2.  To  the  questions  in  a  form  of  application  for  insurance,  prepared  by  the 

insurer,  "Is  there  a  watchman  in  the  mill  during  the  night?  Is  the 
mill  ever  left  alone?"  the  applicant  answered,  "No  regular  watchman, 
but  one  or  two  hands  sleep  in  the  mill."  Held^  that  the  answer  was 
responsive  to  the  questions,  and  a  continuing  warranty. 

[Taylor,  J.,  dissents,  holding  that  the  court  should  in  no  case  treat 
such  an  answer  as  a  continuing  warranty,  unless  it  can  determine  as 
matter  of  law  that  the  continuance  of  the  custom  stated  would  lessen 
the  risk;  and  that  the  court  could  not  so  determine  in  respect  to  the 
answer  here  in  question.] 

APPEAL  from  the  Circuit  Court  for  Za  Crosse  Countv. 

After  the  former  decision  in  this  cause,  reported  in  45  Wis., 
622-660,  a  rehearing  was  granted.  On  such  rehearing,  a  brief 
was  filed  for  the  plaintiifs  signed  by  M.  P.  Wing  and  G,  C, 
PrentisSj  as  attorneys,  with  S.  U.  Pinney  and  P.  L,  Spooner^ 
of  counsel,  and  there  was  oral  argument  by  Messrs.  Spooner^ 
Pirvaey  and  Wing.  For  the  defendant,  there  was  a  brief  by 
Cameron^  Losey  cfe  Bunn^  its  attorneys,  and  a  separate  brief 
by  Jenkins^  Elliott  cfe  Winkler  and  D,  S.  Wegg^  of  counsel, 
and  oral  argument  by  Mf.  Wegg. 

Orton,  J.  The  opinion  of  the  court  upon  the  first  hearing 
of  this  cause  (45  Wis.,  622),  expressed  at  the  time,  and  still 
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expresses,  the  views  of  this  court  upon  all  of  the  questions 
considered  therein.  The  reargument  has  not  weakened  that 
opinion,  and,  we  think,  has  tended  strongly  to  confirm  it 

The  leading  question  is  a  very  narrow  one,  and  rests  upon 
the  logical  relation  and  commonly  accepted  meaning  of  the 
question  and  answer  upon  which  the  verdict  was  ordered  for 
the  defendant,  viz.:  " Is  there  a  watchman  in  the  mill  during 
the  night?  Is  the  mill  ever  left  alone?"  The  first  part  of 
this  question  is,  in  itself,  literally  incomplete,  and  insufficient 
to  express  the  inquiry  whether  a  watchman  is  constantly  kept 
in  the  mill  during  the  night;  for  it  is,  whether  at  q^ny  time 
during  the  night  there  is  a  watchman  in  the  mill.  Tne  other 
part  of  the  question,  "Is  the  mill  ever  left  alone?"  supplies 
this  literal  deficiency;  and  both  parts  together  express  the  full 
inquiry,  whether  there  is  a  watchman  in  the  mill  all  the  time 
during  the  night.  This  meaning  is  intensified  by  the  lan- 
guage "is  the  mill  ever  left  alone?"  This  meaning  of  the 
question  is  so  obvious  as  to  scarcely  bear  discussion.  Its  pur- 
pose most  clearly  was  to  ascertain  whether  any  person  was 
kept  in  the  mill  in  charge  of  it  and  to  watch  it  during  the 
night,  as  a  precaution  against  fire.  The  question  most  natu- 
rally and  logically  suggests  such  an  answer  as  would  satisfy  the 
object  and  purpose  of  the  inquiry;  and  we  think  such  an 
answer  was  made.  "  No  reguUur  watchman,  but  one  or  two 
hands  sleep  in  the  mill,"  —  that  is,  one  or  two  hands  are  con- 
stantly in  the  mill,  for  they  sleep  there  during  the  night,  and 
they  act  as  watchmen. 

This  answer  satisfies  the  inquiry  in  every  particular,  and  is 
directly  responsive  to  the  question.  Without  the  last  part  of 
the  answer,  it  is  very  clear  that  the  first  part  would  not  be 
responsive  to  the  first  part  of  the  question,  "  Is  there  a  watch- 
man in  the  mill?"  "No  regular  Watchman."  The  insured 
is  not  asked  whether  there  is  a  regular  watchman  in  the  mill, 
and  therefore  this  part  of  the  answer  is  not  responsive. 

The  question  is,  whether  there  is  a  watchman  of  any  kind 
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in  the  mill  daring  the  night,  or,  is  the  mill  ever  left  alone? 
The  answer  is  directly  responsive  to  the  whole  question,  and 
its  obvious  meaning  is,  "  Yes,  there  is  a  watchman  in  the  mill 
during  the  night,  for  one  or  two  men  sleep  in  the  mill  who 
act  as  such,  and  therefore  the  mill  is  7iever  left  alone." 

It  is  conceded  by  the  learned  counsel  of  the  appellants,  that, 
if  the  answer  was  responsive  to  the  question,  then  both  the 
question  and  the  answer  were  material  to  the  risk,  and  consti- 
tuted a  warranty  that  would  continue  during  the  life  of  the 
policy,  as  a  matter  of  law;  and  such  is  unquestionably  the 
law.  'yhe  inquiry  and  answer  are  tantamount  to  an  agree- 
ment that  the  matter  inquired  about  is  material,  and  its  mate- 
riality is  not,  therefore,  open  to  be  tried  by  the  jury."  May 
on  Ins.,  §  185. 

The  learned  counsel  for  the  appellants,  in  speaking  of  this 
rule,  says  in  his  brief,  and  very  correctly:  "The  essence  of 
this  rule  is  an  implied  assent  of  the  insured  to  the  insurer's 
view  as  to  what  is  material  to  the  risk.  The  question  must, 
therefore,  indicate  clearly  what  the  insurer  does  deem  ma- 
terial.'' 

Tested  by  this  rule,  can  there  be  any  doubt  that  the  insurer 
intended  this  inquiry  to  be  material,  and  that  the  insured 
assented  to  this  view?  This  being  our  opinion  of  the  materi- 
ality of  both  the  question  and  answer,  and  that  the  language 
is  not  susceptible  of  any  other  construction,  or  indeed  liable  to 
any  doubtful  or  uncertain  construction,  the  positions  assumed 
by  the  learned  counsel,  and  their  very  able  arguments,  and 
the  numerous  authorities  cited  by  them  in  their  support,  upon 
any  other  premises  or  hypothesis,  are  inapplicable  and  need 
not  be  considered. 

This  opinion,  upon  this  important  question,  might  be  greatly 
extended,  and  perhaps  ought  to  be,  if  for  no  other  reason,  to 
show  proper  deference  to  t^ie  distinguished  counsel,  and  their 
very  able  and  exhaustive  treatment  of  the  subject  on  the 
argument;  but  the  former  opinion  of  the  court  by  Mr.  Justice 
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Lyon  is  so  full,  fair  and  satisfactory,  that  anything  further 
would  be  a  mere  repetition  and  supererogation. 

The  only  other  question  which  need  be  considered,  is  that 
of  a  waiver  by  the  company  of  the  conditions  and  warranties 
of  the  policy.  This  question  was  not  deemed  of  sufficient 
importance,  or  as  raised  on  sufficient  evidence,  to  command 
attention  at  the  trial,  or  on  the  former  argument;  and  we  are 
now  unable  to  find  in  the  testimony  any  such  acts  of  waiver 
by  the  company,  after  knowledge  of  the  facts  of  forfeiture,  as 
bring  the  case  within  the  authorities  on  this  question.  Miner 
V.  Phcenix  Ins.  Co.y  27  Wis.,  693;  ^7eb8ter  v.  Phosmx  Ins. 
Co.,  36  Wis.,  ^7;  Gans  v.  St.  Paul  F.  &  M.  Ftis.  Co., 
43  Wis.,  108;  Northwestern  In^.  Co.  v.  Germania  Ins.  Co., 
40  Wis.,  446.    . 

The  judgment  of  the  circuit  court  must  be  affirmed,  with 
costs. 

Taylor,  J.  I  dissent  from  the  opinion  of  the  court  in  this 
case,  for  the  reasons  stated  in  my  dissenting  opinion  filed 
upon  the  former  argument  of  this  case. 

In  that  opinion  I  stated  what  I  then  thought,  and  still  think, 
is  the  true  rule  for  the  determination  of  cases  of  this  kind,  as 
follows:  "  None  of  the  cases  go  further  than  this,  that  where 
a  question,  in  an  application  for  insurance,  relates  to  the  man- 
ner of  using  a  mill  or  other  manufacturing  establishment 
upon  which  insurance  is  sought,  or  to  the  precautions  taken 
against  fire,  and  the  answer  is  affirmative  or  negative,  if  the 
court  can  determine  from  the  question  and  answer,  as  a  mat- 
ter of  law,  tliat  the  continuance  of  the  custom  or  use,  as  the 
answer  states  it  to  be,  will  lessen  the  risk,  such  answer  will 
generally  be  held  to  be  a  continuing  warranty;  but  when  the 
custom  or  use  is  such  that  the  court  cannot  say,  as  a  matter 
of  law,  that  its  continuance  will  necessarily  lessen  the  risk,  it 
will  not  be  held  to  be  a  continuing  warranty  unless  it  be 
expressly  so  agreed  in  the  contract."    After  a  very  careful 
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examination  of  the  anthorities,  I  am  satisfied  that  the  rule 
above  stated  is  supported  by  an  overwhelming  weight  of 
authority,  and  is  fully  sustained  by  the  fundamental  rules  of 
construction  applicable  to  contracts  of  this  nature. 

That  this  court  cannot  say,  as  a  matter  of  law,  that  the 
fact  that  "  one  or  two  hands  slept  in  the  mill "  did  in  fact  lessen 
the  risk,  was  clearly  demonstrated  by  the  learned  counsel 
for  the  appellants  upon  the  argument,  and  I  do  not  under- 
stand that  a  majority  of  the  members  of  this  court  hold 
otherwise.  It  is  not  denied  that,  in  this  case,  the  question 
whether  there  was  a  continuing  warranty,  is  dependent  upon 
the  construction  which  shall  be  given  to  the  language  used. 
Clearly  the  language  itself  does  not  necessarily  imply  that 
there  was  a  continuing  warranty  that  the  hands  should  sleep 
in  the  mill  during  the  running  of  the  policy.  The  language 
used  is  certainly  as  susceptible  of  a  meaning  which  limits  it 
to  the  present  and  past  statics  of  things  as  to  the  future;  and 
to  extend  it  to  the  future  depends  upon  construction;  and 
the  intention  of  the  parties  to  be  derived  from  all  the  circum- 
stances attending  the  making  of  the  contract,  as  well  as  the 
nature  of  the  contract  itself,  ought  to  control  such  construc- 
tion. If  it  cannot  be  said,  as  a  matter  of  law,  that  the  con- 
tinuance of  the  custom  would  be  beneficial  to  the  insurance 
company,  how  can  we  infer  that  it  was  the  intention  of  the 
parties  that  it  should  extend  to  the  future?  If  we  cannot  say, 
as  a  matter  of  law,  that  the  insurance  company  would  be 
benefited  by  the  continuance  of  the  Custom,  there  certainly 
does  not  arise  any  presumption,  from  the  nature  of  the  custom 
itself,  that  the  company  intended  it  should  be  so  continued. 

If  the  answer  had  been  that  "  no  watch  was  kept,"  would 
there  have  been  any  presumption  that  the  insurance  company 
intended  to  bind  the  assured  to  continue  the  custom  of  not 
having  a  watch  during  the  continuance  of  the  policy?  Such 
presumption  would  be  little  less  than  an  absurdity.  So  in 
any  ca^e  where  the  court  cannot,  as  a  matter  of  law,  say  that 
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the  custom  is  beneficial,  and  it  remains  an  open  question  as 
to  whether  it  is  beneficial  or  prejudicial,  there  is  certainly  no 
reason  for  holding  that  it  was  intended  the  custom  should 
continue.  If  the  custom  is  neither  beneficial  nor  prejudicial 
to  the  insurance  company,  why  should  it  be  construed  to  be  a 
warranty  that  it  shall  continue?  The  only  result  of  so  hold- 
ing is,  that  the  insurer  may,  upon  a  doubtful  construction  of 
the  contract,  import  into  it  a  warranty  as  to  a  wholly  imma- 
terial matter,  the  breach  of  which,  on  the  part  of  the  insured, 
shall  forfeit  the  policy.  Contracts  are  not  thus  liberally  con- 
strued for  the  purpose  of  importing  into  them  conditions  sub- 
sequent, for  the  mere  purpose  of  creating  forfeitures  by  their 
breach,  without  showing  any  damage  arising  from  such  breach. 

Justice  Lyon,  in  his  opinion  on  the  first  hearing  of  this 
case,  undoubtedly  felt  the  force  of  this  position,  and,  in  order 
to  strengthen  the  opinion  upon  the  main  question,  stated  it  as 
his  opinion  that,  as  a  matter  of  law,  the  continuance  of  the 
custom  was  material  to  and  lessened  the  risk.  With  great 
deference  to  the  judgment  of  the  learned  justice,  I  think  the 
question  whether  it  was  material  to  the  risk  is  not  a  question 
of  law  for  the  court,  but  one  of  fact  for  the  jury ;  nor  is  it  a  ques- 
tion upon  which  one  not  an  expert  in  the  insurance  business 
would  be  permitted  to  give  an  opinion  as  a  witness  upon  the 
issue  as  to  whether  it  was  or  was  not  material  to  the  risk. 
That  there  is  nothing  in  the  form  of  the  questions  in  the  applica- 
tion, nor  in  the  answer,  from  which  the  court  can  say  that  it  was 
made  material  by  the  parties  by  the  contract  itsdf,  is,  I  think, 
fully  shown  in  my  former  opinion. 

I  am  unable  to  add  anything  further  to  the  argument  made 
in  my  opinion  filed  on  the  first  argument  of  the  case,  against 
the  views  held  by  the  majority  of  the  court,  and  will  only  add 
the  following  case  to  those  heretofore  cited,  lately  decided  by 
the  supreme  court  of  Pennsylvania:  Kneokt  v.  Life  Ins.  Go,<, 
Albany  Law  Journal,  January  31, 1880,  p.  192,  which  I  think 
tends  to  support  my  views  of  this  case. 
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I  think  the  learned  circuit  judge  erred  in  directing  a  ver- 
dict for  the  defendant,  and  that  the  judgment  of  the  circuit 
court  ought  to  be  reversed. 

By  the  Court,  —  Judgment  affirmed,  with  costs. 


TiiE  Town'  of  Sherwood  Forest  vs.  Benedict  and  others. 

February  10 --February  24, 1880, 

Official  Bond.    Presumption  that  officer  7ms  done  his  duty. 

In  an  action  upon  the  ofScIal  bond  of  an  overseer  of  highways,  proof  that 
he  had  not  rendered  to  the  town  supervisors,  **  on  or  before  the  third 
Monday  of  March  "  in  the  proper  year,  a  verified  account  in  writing,  of 
the  character  prescribed  by  sec.  60,  ch.  19,  Tay.  Stats.,  would  show  a  breach 
of  the  bond;  but  upon  mere  proof  that  he  did  not  render  such  account  on 
said  third  Monday,  the  presumption  would  still  bd  that  he  had  rendered 
it  before  that  date. 

APPEAL  from  the  Circuit  Court  for  Clark  County. 

Action  on  the  official  bond  of  the  defendant  Benedict  as 
overseer  of  highways.  Upon  a  special  verdict,  both  parties 
moved  for  judgment.  The  material  facts  in  regard  to  the 
verdict  are  stated  in  the  opinion.  Judgment  was  rendered  for 
the  plaintiflF;  and  defendants  appealed. 

The  cause  was  submitted  on  the  brief  of  liinff  <&  Youmans 
and  J.  M,  Morrow  for  the  appellants,  and  that  of  James 
O^Neill  for  the  respondent. 

Cole,  J.  The  bond  sued  on  in  this  case  was  conditioned 
for  the  faithful  discharge  by  the  defendant  Benedict  of  the 
duties  of  the  office  of  overseer  of  highways  for  road  district 
No.  1  of  the  town,  and  for  the  proper  application  and  pay- 
ment of  all  moneys  which  should  come  into  his  hands  as  such 
overseer  by  virtue  of  said  office,  as  prescribed  by  section  25, 
ch.  19,  Tay.  Stats.  Most  certainly  one  duty  imposed  upon 
him  as  overseer  was  to  render  to  the  supervisors  of  the  town. 
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on  or  before  the  third  Monday  of  March,  1876,  an  account  in 
writing,  verified  by  affidavit,  which  should  contain  the  matters 
specified  in  section  60  of  the  same  chapter.  A  failure  to 
render  that  account  would  indubitably  be  a  violation  of  official 
duty,  and  amount  to  a  technical  breach,  at  least,  of  the  bond. 
In  the  special  verdict,  the  jury  found  that  the  defendant  ^^n- 
edict  did  not,  on  or  before  the  third  Monday  of  March,  1876, 
nor  at  any  time,  since  then,  render  to  the  supervisors  this 
account;  and  this  is  the  only  fact  found  upon  which  any 
default  upon  his  part  can  be  predicated. 

Now,  after  a  careful  examination  of  the  testimony,  we  think 
this  finding  is  entirely  unsupported  by  the  evidence.  There 
is  ample  testimony  tending  to  prove  that  Benedict  did  not 
render  that  account  on  the  third  Monday  of  March,  1876,  bat 
nothing  whatever  to  repel  the  presumption  or  inference  that 
he  had  rendered  it  before  that  time.  Surely,  in  the  ab- 
sence of  all  proof  upon  the  point,  we  cannot  presume  that  he 
was  guilty  of  a  violation  of  official  duty.  It  is  argued  in  the 
brief  of  the  learned  counsel  for  the  town,  that  it  was  conceded 
at  the  trial  that  Benedict  had  never  rendered  this  account; 
but  there  is  no  such  concession  in  the  record.  On  the  con- 
trary, one  ground  relied  on  in  this  court  for  a  reversal  of  the 
judgment  is,  that  no  testimony  was  offered  on  the  part  of  the 
town  from  which  the  jury  was  authorized  to  find  that  Bene- 
dict did  not,  before  the  third  Monday  of  March,  1876,  render 
his  account  to  the  supervisors,  according  to  law.  The  burden 
was  upon  the  town  of  establishing  that  fact,  and  of  showing 
that  this  account  had  never  been  rendered,  in  order  to  prove 
even  a  technical  breach  of  the  bond.  For  it  will  be  borne  in 
mind  that  the  jury  further  found  that  Benedict  had  laid  out 
and  expended  on  the  highways  in  his  town  all  the  moneys 
which  he  had  received  as  overseer,  so  that  there  was  no  unex- 
pended balance  in  his  hapds  to  pay  over  to  the  town  treasurer; 
thus  negativing  the  principal  cause  of  action  set  forth  in  the 
complaint.     But  judgment  was  entered  for  the  plaintiff  for 
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Qominal  damages  and  costs,  because  there  had  been  a  tech- 
nical breach  of  the  bond  by  reason  of  the  failure  to  render 
the  proper  account.  But  as  it  does  not  appear  that  this 
account  was  not  rendered  before  the  third  Monday  of  March, 
1876  —  there  being  a  total  absence  of  proof  upon  that  point, — 
it  is  impossible  to  sustain  the  judgment  even  on  the  ground 
upon  which  it  was  placed.  There  must,  therefore,  be  a  new 
trial. 

It  is  said  that  the  court  below  improperly  admitted  evi- 
dence as  to  the  value  of  the  work  done  by  Benedict  upon  the 
road.  But  the  learned  judge  said  in  his  charge  that  this  evi- 
dence was  only  important  as  bearing  upon  the  question 
whether  Benedict  really  did  the  amount  of  labor  which  he 
claimed  to  have  performed,  and  that  no  other  effect  could  be 
given  to  it;  that  he  was  not  limited,  in  the  credit  which  he 
should  receive,  to  the  actual  value  of  the  labor  as  other  people 
might  estimate  it,  but  was  entitled  to  pay  at  the  rate  of  com- 
pensation per  diem  which  the  statute  allowed.  "With  this 
restriction  as  to  the  effect  of  the  evidence,  we  are  inclined  to 
think  there  was  no  error  in  admitting  it  for  the  purpose  indi- 
cated. But  because  the  verdict  is  entirely  unsustained  by 
evidence  upon  the  question  whether  the  account  was  not  ren- 
dered before  the  third  Monday  of  March,-  1876,  we  must 
reverse  the  judgment  and  order  a  new  trial. 

By  the  Court. — Judgment  reversed,  and  new  trial  awarded. 


Welp  vs.  Gunthee  and  wife. 

Fd)ruary  10— February  24, 1880. 

Foreclosure  of  Land  Mortgage.  (1)  What  statute  governs  the  judg- 
ment. (2)  Form  of  judgment  under  present  statute.  (3)  Purchaser's 
right  to  the  possession. 

1.  Judgment  in  foreclosure  must  conform  to  the  statute  then  in  force  regu- 
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lating  the  practice,  or  it  will  be  reversed,  at  least  where  it  does  not 
clearly  appear  that  the  appellant  will  suffer  no  prejudice  from  the  want 
o£  such  conformity. 

2.  Under  the  existing  statutes  of  this  state,  personal  judgment  against  the 
mortgagor  for  the  whole  amount  of  the  mortgage  debt,  or  even  for  the 
deficiency  after  a  sale  of  the  mortgaged  property,  cannot  be  rendered 
with  the  judgment  of  foreclosure;  though  that  judgment  may  include 
an  order  (if  demanded  in  the  complaint)  that  a  judgment  for  the  de- 
ficiency be  entered  after  such  deficiency  shall  have  been  duly  ascertained; 
and  this  can  be  done  only  after  the  sale  is  made  and  confinned;  and  a 
judgment  in  violation  of  this  rule  must  be  reversed. 

8.  The  statutory  provision  (sec.  3169,  R.  3.)  that  the  purchaser  at  foreclosure 
sale  shall  be  let  into  possession  on  production  of  the  sheriffs  deed,  most 
be  construed  as  defining  the  rights  of  such  purchaser  a/Ur  confirmation 
of  the  sale.     Woshler  v.  Endter,  46  Wis.,  301. 

APPEAL  from  the  Circuit  Court  for  Grant  County. 

The  defendants  appealed  from  a  judgment  in  plaintiff's 
favor.     The  case  is  stated  in  the  opinion. 

The  cause  was  submitted  on  the  brief  of  Barber  cfe  Clement- 
8071  for  the  appellants,  and  that  of  A,  W.  Bell  for  the 
respondent. 

Tayloe,  J.  This  is  an  appeal  from  a  judgment  in  an  action 
to  foreclose  a  mortgage.  The  judgment  was  entered  after  the 
R  S.  1878  took  effect. 

The  errors  relied  on  by  the  appellants  for  the  reversal  of  this 
judgment  appear  in  the  judgment  itself.  The  first  is,  that  a 
personal  judgment  is  rendered  in  favor  of  the  plaintiff  against 
Joseph  Gunther^  who  is  personally  liable  for  the  debt  secured 
by  the  mortgage,  for  the  whole  amount  of  such  debt  The 
second,  that  the  judgment  provides  that  after  the  sale  is  made, 
if  the  sum  realized  thereby  shall  be  insufficient  to  pay  the 
debt  and  costs,  the  sheriff  shall  certify  such  deficiency  in  his 
report  of  sale,  and  that  upon  filing  such  report  the  clerk  of 
the  circuit  court  shall  credit  the  amount  realized  from  such 
sale,  after  deducting  the  costs  of  sale,  upon  the  personal  judg- 
ment, and  that  the  plaintiff  have  execution  for  the  balance 
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unpaid;  and  the  third,  that  the  judgment  directs  that  the  pur- 
chaser at  such  sale  be  let  into  possession  of  the  premises  sold, 
on  the  production  of  the  sheriff 's  deed  or  a  duly  authenti- 
cated copy  thereof. 

The  action  was  commenced  before  the  E.  S.  1878  took 
effect,  and  the  plaintiff 's  attorney  had  the  judgment  entered 
in  strict  conformity  to  chapter  143,  Laws  of  1877,  which  was 
in  force  at  the  time  the  action  was  commenced.  See  sections 
1,  2  and  7  of  said  chapter  143.  But  the  judgment  was  not 
entered  until  the  E.  S.  1878  took  effect,  and  until  after  said 
chapter  143  had  been  repealed.  It  is  admitted  that  under  the 
provisions  of  section  4980,  E.  S.  1878,  the  judgment  should 
have  been  entered  in  the  form  prescribed  by  sections  3162  and 
3169  of  said  statutes,  so  far  as  relates  to  the  matters  above 
mentioned;  but  it  is  insisted  by  the  learned  counsel  for  the 
respondent,  that  the  irregularities  complained  of  can  work  no 
injury  to  the  appellants,  and  that  this  court  should  not  reverse 
the  judgment  for  that  reason. 

The  power  to  render  a  personal  judgment  against  the  per- 
son liable  for  the  debt  secured  by  the  mortgage,  in  an  action 
to  forecJlose  such  mortgage,  given  by  section  1,  chapter  143, 
Laws  of  1877,  was  taken  away  by  section  3162,  E.  S.  1878, 
which  provides  that  the  judgment  shall  fix  the  amount  of  the 
mortgage  debt  due  or  to  become  due,  and  when  demanded  in 
the  complaint  the  judgment  shall  contain  an  order  directing 
that  judgment  be  rendered  for  any  deficiency  against  the  par- 
ties personally  liable  therefor. 

It  is  urged  that  the  personal  judgment  rendered  in  the 
judgment  appealed  from  can  work  no  injury  to  the  appellants, 
for  the  reason  that,  taking  the  whole  judgment  together,  it  is 
apparent  that  no  execution  could  be  issued  against  the  defend- 
ants for  the  collection  of  the  same  until  after  a  sale  of  the 
mortgaged  premises  and  the  application  of  the  proceeds  of 
such  sale  to  the  payment  of  such  judgment,  and  that  then 
execution  can  only  issue  for  the  balance  remaining  unpaid 
Vol.  XLVnL-35 
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after  such  application.  This  would  undoubtedly  be  the  con- 
struction which  should  be  given  to  the  judgment.  Yet  it  is 
not  clear  that,  if  this  judgment  is  to  stand,  it  might  not  be 
docketed  as  a  judgment  against  the  defendant  against  whom 
it  is  rendered,  so  as  to  make  it  a  lien  upon  his  other  real  estate 
not  covered  by  the  mortgage. 

Section  7,  ch.  143,  Laws  of  1877,  which  declared  that  such 
a  judgment  should  not  be  a  lien  upon  real  estate  until  after 
the  sale  of  the  mortgaged  premises,  having  been  repealed  be- 
.fore  this  judgment  was  rendered,  it  might  have  been  docketed 
under  the  provisions  of  section  2899,  R.  S.  1878,  and  under 
section  2902  have  become  a  lien  upon  all  the  real  estate  of  the 
defendant,  to  the  great  prejudice  of  the  defendant.  But,  how- 
ever this  may  be,  the  direction  in  the  judgment  that  after  the 
sale  and  filing  of  the  report  the  clerk  shall  issue  execution  for 
the  balance  due  upon  the  judgment  after  applying  the  pro- 
ceeds of  the  sale  to  the  extinguishment  thereof,  without  any 
further  act,  and  without  waiting  for  a  confirmation  of  the 
sale,  is  clearly  erroneous. 

Section  3162,  R  S.  1878,  above  quoted,  directs  that  the 
judgment  of  foreclosure  shall,  when  demanded  in  the  com- 
plaint, contain  "an  order  directing  that  judgment  be  rendered 
for  any  deficiency  against  the  parties  personally  liable  there- 
for." This  is  the  only  provision  of  any  kind  in  the  present 
statute  which  authorizes  a  judgment  for  the  deficiency;  and 
this  court  has  held  that,  under  a  law  similar  to  this,  this 
'*  judgment,"  or,  as  the  court  say,  order  after  judgment,  must 
be  entered  after  the  sale  and  confirmation  thereof. 

This  case  falls  within  the  decision  of  this  court  in  Tormey 
V.  Gerhartj  41  "Wis.,  54.  In  that  case  the  judgment  provided 
"  that  if  the  proceeds  of  such  sale  should  be  insufficient  to 
pay  the  amount  due  the  plaintiff,  the  sheriff  should  specify 
tlie  amount  of  such  deficiency  in  his  report  of  sale,  and  the 
defendants  John  Gerhart  and  John  Kirk  should  pay  the 
same."    This  the  court  held  to  be  a  judgment  for  the  deficiency 
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rendered  before  sale,  and  erroneous  under  section  3,  ch.  243, 
Laws  of  1862,  which  provided  that  in  all  actions  for  foreclos- 
ure, "  the  court  may,  on  motion  of  the  plaintiff  therein,  in  case 
the  moneys  arising  from  the  sale  of  the  mortgaged  premises 
shall  be  insufficient  to  pay  the  amount  due  the  plaintiff  for 
principal  and  interest,  costs  and  expenses  of  sale,  enter  or 
render  a  judgment  against  the  defendants  who  executed  the 
note  or  other  evidence  of  debt  accompanying  the  mortgage, 
for  the  amount  of  such  deficiency,  at  the  time  of  the  confirma- 
tion of  the  report  of  sale  or  at  any  time  thereafter."  Justice 
Cole,  in  delivering  the  opinion  in  that  case,  says,  in  referring 
to  the  clause  above  quoted:  "  It  is  clearly  a  judgment  for  a 
deficiency,  .  .  .  and  cannot  be  regarded  as  a  direction  to 
the  effect  that,  upon  confirmation  of  the  report  of  sale,  an 
order  might  be  entered  that  the  makers  of  the  notes  pay  the 
deficiency,  and  for  an  execution,  etc.  Such  clause  or  direction 
in  a  final  judgment  of  foreclosure  might  be  proper  enough. 
.  .  .  But  this  is  a  judgment  for  the  deficiency,  and,  not- 
withstanding the  ingenious  argument  of  counsel  for  plaintWF, 
who  contends  for  a  different  construction,  the  law  of  1862 
appears  clearly  to  provide  that  the  court  shall  not  enter  an 
order  for  the  payment  of  the  deficiency  until  the  confirmation 
of  the  report  of  sale." 

In  the  present  case,  there  was  a  judgment,  not  only  for  the 
deficiency,  but  for  the  whole  amount  of  the  debt  secured,  in  the 
judgment  of  foreclosure,  with  a  proviso,  perhaps,  that  execu- 
tion should  not  issue  until  the  amount  realized  from  the  sale 
of  the  mortgaged  premises  had  been  applied  to  its  payment, 
and  then  only  for  the  deficiency.  The  present  statute, 
although  not  as  full  and  specific  as  the  law  of  1862  as  to  the 
time  when  the  judgment  for  the  deficiency  should  be  entered,* 
is  sufficiently  so  to  show  very  clearly  that  the  legislature  did 
not  intend  that  any  personal  "judgment,"  or,  as  the  court 
says  in  the  case  above  quoted,  "  order  "  directing  the  payment 
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thereof,  should  be  entered  until  after  the  report  of  sale  has 
been  confirmed. 

The  language  is:  "  When  demanded  in  the  complaint,  the 
judgment  of  foreclosure  shall  contain  an  order  directing  that 
judgment  be  rendered  for  any  deficiency  against  the  persons 
liable  therefor."  This  language  clearly  negatives  the  infer- 
ence that  the  judgment  for  the  deficiency  shall  be  contained 
in  the  judgment  of  foreclosure;  but  the  judgment  of  fore- 
closure shall  contain  an  order  directing  a  future  judgment  or 
order  against  the  parties  liable  therefor,  for  any  deficiency 
which  shall  remain  after  the  proceeds  of  the  sale  are  properly 
applied  to  the  payment  of  the  mortgage  debt;  and  it  is  evident 
that  this  order  to  pay  the  deficiency  cannot  be  entered  until 
it  be  first  ascertained  that  a  deficiency  exists,  and  its  legal 
existence  can  be  determined  only  by  the  confirmation  of  the  sale. 

The  other  objection,  that  the  judgment  directs  that  the 
purchaser  be  let  into  possession  upon  production  of  his  deed, 
or  a  certified  copy  thereof,  follows  the  language  of  the  present 
section  3169,  K.  S.  1878;  but  as  the  same  section  provides 
that  the  title  shall  not  vest  in  the  purchaser  until  after  con- 
firmation of  sale,  and  as  this  court  has  lately  held  that  such 
purchaser  does  not  obtain  a  right  of  possession  until  after 
such  confirmation  ( WceJder  v.  Endter^  46  Wis.,  301),  it  is 
clear  that  section  must  be  construed  to  mean  that  the  pur- 
chaser shall  be  let  into  possession  after  confirmation  of  the 
sale,  upon  the  production  of  his  deed  or  a  duly  certified  copy 
thereof. 

This  court  has  repeatedly  held  that,  in  an  action  to  foreclose 
a  mortgage,  the  judgment  must  conform  to  the  statute  regu- 
lating the  practice  in  such  actions,  and  that,  unless  it  does  so 
Conform,  it  must  be  reversed  upon  appeal.  JoncB  v,  GUmariy 
14  Wis.,  450;  Van  Norstrand  v.  Uansfield^  16  Wis.,  224; 
Carlerry  v.  Bensoriy  18  Wis.,  489;  Brigga  v.  Seymour^  17 
Wis.,  255. 
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We  are  unable  to  say  that  the  irregularities  complained  of 
do  not  prejudice  the  rights  of  the  mortgagor.  The  docketing 
of  the  judgment  as  a  personal  judgment  for  the  whole  sum 
secured  by  the  mortgage  would  create  an  apparent  lien  upon 
all  his  real  estate  for  the  full  amount  of  such  judgment;  or,  if 
not  for  the  fiill  amount,  for  such  amount  as  should  be  left 
unpaid  after  sale  and  the  application  of  the  proceeds  thereof; 
when  under  the  existing  law  it  is  clear  that  it  is  not  intended 
that  a  judgment  of  foreclosure  should  be  a  lien  upon  any 
lands  except  those  mortgaged,  until  after  the  sale  and  con- 
firmation, and  then  only  for  any  deficiency  which  shall  be 
adjudged  due  the  plaintiff  upon  motion  for  an  order  directing 
the  payment  thereof  by  the  party  liable  therefor.  Nor  can  we 
say  that  the  appellants  are  not  prejudiced  by  the  order  author- 
izing execution  to  issue  for  a  deficiency  before  confirmation 
of  the  sale,  and  without  notice  to  the  appellants  or  any  adju- 
dication of  the  court  as  to  the  amount  of  such  deficiency. 

By  the  Cowrt. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  directions  to  enter  judg- 
ment in  accordance  with  this  opinion. 


I  48    &49l 
90      81 

The  State  of  "Wisconsin  ex  rel.  The  Green  Bay  &  Min-         |  JJ  4^ 
NESOTA  Railroad  Company  vs.  Jennings  and  another.  I'S^i 


Felrmry  10  ^  February  24^  1880, 

Mandamus:  Issue  op  Town  Bonds  in  Aid  op  Railway.  (1)  Statute 
of  limitations,  (2)  Laches  in  dema)tding  bonds,  (3)  Presumption  as 
to  legislative  action,    (i)  Discretion  of  town  officers:  statute  construed. 

Contracts:    Towns.    (5)  Covenant  of  town  not  to  sell  railway  stock, 

1.  Whether  the  statute  of  limitations  is  applicable  directly,  or  will  be  applied 

by  way  of  analogy,  to  a  proceeding  by  mandamus,  is  not  here  decided. 

2.  Where  a  mandamus  to  compel  the  issue  of  town  bonds  to  a  railway  com- 

pany in  exchange  for  its  stock,  was  not  asked  for  until  nearly  six  years 
after  the  relator *&  right  accrued:    Held,  that,  in  exercising  the  discretion 
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of  the  court  in  reference  to  the  writ,  the  delay  would  not  be  treated  as 
lacheSf  in  the  absence  of  any  evidence  that  the  town  was  injured  there- 
by, especially  as  the  contract  was  mutual,  and  it  had  been,  at  all  times 
since  the  relator*s  road  was  built,  in  the  power  of  the  town  to  enforci 
an  exchange  of  its  bonds  for  stock  of  the  company. 

3.  There  is  no  presumption  that,  if  the  relator  had  compelled  a  delivery 

of  the  bonds  before  a  certain  act  was  passed  incorporating  a  city  which 
includes  part  of  the  territory  of  the  defendant  town,  the  legislature 
would  have  required  such  city  to  pay  part  of  the  bonded  debt  of  the 
town — even  if  it  had  power  to  do  so. 

4.  Gh.  93  of  1867  (under  which  the  contract  was  made)  did  not  confer  upon 

the  town  officers  any  discretion  as  to  issuing  the  bonds  after  a  submis- 
sion by  them  of  the  reIator*s  proposition  to  a  vote  of  the  electors,  and  an 
acceptance  thereof  by  such  vote;  but  the  agreement  spoken  of  in  the 
act,  between  such  officers  and  the  railroad  company,  was  preliminary  to 
the  submission,  and,  when  made,  was  a  contract  between  the  town  and 
company,  with  an  affirmative  vote  of  the  town  as  a  condition  precedent. 

5.  There  is  nothing  in  said  ch.  93  which  requires  the  town  to  sell  its  stock; 

and  its  contract  to  retain  the  same  until  the  relator  consents  to  a  transfer 
thereof,  is  valid. 

APPEAL  from  the  Circuit  Court  for  Waupaea  County. 

This  18  an  appeal  by  the  defendants  from  an  order  overrul- 
ing a  demurrer  to  the  relation,  and  a  motion  to  quash  an 
alternative  writ  of  mandamus  commanding  the  defendants  to 
execute  and  issue  to  the  relator  the  bonds  of  the  town  of 
Mukwa  (of  which  town  they  are  the  chairman  of  the  board  of 
supervisors  and  town  clerk  respectively)  in  exchange  for  the 
stock  of  the  relator,  pursuant  to  a  vote  of  the  electors  of  said 
town.  The  motion  to  quash  the  alternative  writ  is  founded 
exclusively  upon  alleged  defects  in  the  relation,  and  presents 
the  same  questions  presented  by  the  demurrer  thereto.  It  is 
alleged  in  the  relation  that  the  relator  was  organized  by  the 
name  of  "  The  Green  Bay  &  Lake  Pepin  Railway  Company,'* 
by  virtue  of  chapter  540,  P.  &  L.  Laws  of  1866;  that  in  1873 
its  name  was  duly  changed  to  "  The  Oreen  Bay  <&  Minnesota 
Railroad  Company ;^^  and  that  before  the  seventh  day  of 
August,  1868,  the  relator  made  and  delivered  to  the  town 
clerk  of  said  town  of  Mukwa  a  definite  proposition  in  writ- 
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ing,  duly  executed,  that  said  town  deliver  to  the  relator  its 
bonds  for  $100  each,  to  the  amount  of  $35,000,  payable  to  the 
treasurer  of  the  relator,  in  exchange  for  350  shares  of  its 
capital  stock — one-half  of  said  bonds  to  be  payable  in  ten 
years  and  the  other  half  in  fifteen  years  from  delivery,  and 
all  of  them  to  have  eight  per  cent,  interest  coupons  attached, 
payable  at  a  certain  bank  in  the  city  of  New  York.  The 
proposition  further  provided  that  the  relator  should  be  enti- 
tled to  delivery  of  the  bonds  whenever  the  railway  of  the 
relator  should  be  "  graded  and  ironed  from  Green  Bay  to  the 
town  line  of  said  town  of  Mukwa,  and  within  one-half  mile 
of  Wolf  river,  in  the  village  of  New  London; "  also  that  the 
stock  to  be  issued  therefor  "shall  not  be  negotiable  or  trans- 
ferable to  otlier  parties,  unless  by  special  agreement  with  and 
consent  of  "  the  relator. 

The  relation  alleges  further,  that,  immediately  after  receiv- 
ing such  proposition,  the  town  clerk  called  a  meeting  of  the 
board  of  supervisors  of  the  town  to  consider  the  same,  whicli 
meeting  was  held;  and  that  at  such  meeting  it  was  deemed 
expedient  to  publish  notice  of  a  meeting  of  the  voters  of  the 
town  to  vote  upon  such  proposition.  Facts  are  alleged  show- 
ing that  such  nieeting  was  duly  and  regularly  called  and  held ; 
that  a  vote  was  taken  upon  the  proposition  and  duly  can- 
vassed; that  such  vote  was  in  favor  of  the  proposition;  and 
that  the  statement  thereof  required  by  the  statute  was  duly 
made,  signed  and  fileci,  from  which  it  appears  that  a  majority 
of  the  legal  voters  of  the  town  who  voted  thereon,  voted  "  for 
the  railway  proposition.'^  The  grading  and  ironing  of  the 
relator's  railway  between  the  points  mentioned  in  the  propo- 
sition, on  or  before  December  19,  1871;  the  construction 
thereof  through  the  town  of  Mukwa  in  the  following  year, 
and  its  operation  ever  since;  the  tender  of  a  stock  certificate 
by  the  relator  to  the  chairman  of  the  board  of  supervisors  and 
town  clerk  of  that  town,  for  350  shares  of  the  capital  stock, 
and  a  demand  that  those  officers  execute  and  deliver  to  it  the 


Digitized  by  LjOOQiC 


562  SUPREME  COURT  OF  WISCONSIN, 

The  State  ex  rel.  The  G.  B.  &  M.  R.  R.  Co.  vs.  Jennings  and  another. 

bonds  specified  in  the  proposition,  made  Marcli  3,  1872,  and 
again  December  6, 1877;  and  the  refusal  of  those  officers  on 
both  occasions  to  comply  with  snch  demand — are  alleged  in 
the  relation. 

The  alternative  writ  of  mandamus  was  issued  December  15, 
1877.  Special  grounds  of  demurrer  to  the  relation  are  as- 
signed as  follows:  "  First.  The  vote  mentioned  in  the  petition 
of  the  relators  is  void,  such  vote  requiring  the  principal  and 
interest  of  the  bonds  to  be  paid  at  a  bank  in  New  York  city, 
when  by  law  the  town  can  only  pay  its  obligations  at  the 
treasury  of  said  town.  Second.  The  application  by  the  re- 
lators to -said  board  of  supervisors  to  subscribe  the  stock  and 
issue  the  bonds  in  pursuance  of  the  vote  set  forth  in  the  peti- 
tion of  the  relators,  not  having  been  made  for  more  than  six 
years  after  the  vote  was  taken,  is  a  waiver  and  abandonment 
of  the  right  of  the  relators  under  said  vote,  and  said  applica- 
tion now  comes  too  late.  Third.  It  is  a  matter  of  discretion 
with  said  board  of  supervisors,  whether  they  will  issue  the 
bonds  and  make  the  subscription:  in  pursuance  of  the  vote. 
Fourth.  The  vote  mentioned  and  set  forth  in  the  petition  of 
relators  is  void,  because  it  does  not  comply  with  the  act  under 
which  the  vote  was  taken.  Fifth.  It  ^oes  not  appear  by  the 
petition  of  the  relators  that  there  was  any  legal  meeting  of  the 
board  of  supervisors  of  said  town  for  the  purpose  of  submit- 
ting the  proposition  of  the  railroad  company  to  a  vote  of  the 
people.'^ 

For  the  appellants,  there  was  a  brief  by  Myron  Reed  and 
E.  L.  Browne^  and  oral  argument  by  S.  U.  Finney. 

For  the  respondent,  there  was  a  brief  by  Theo.  G.  Case^  as 
attorney,  with  Hastings  (&  Greene^  of  counsel,  and  oral  argu- 
ment by  Mr.  Hastings. 

Lyon,  J.  The  validity  of  chapter  93,  P.  &  L.  Laws  of  1867, 
under  which  the  proceedings  set  out  in  the  relation  were  taken, 
was  adjudicated  by  this  court  in  Oleson  v.  The  Green  Bay 
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dsLdke  Pepin  Railway  Co.^  36  Wis.,  383;  and  in  Bound  v. 
The  'Wisconsin  Cent,  Eailroad  Co.^  45  Wis.,  543,  the  princi- 
ple of  that  adjudication  was  reaffirmed.  Indeed,  the  learned 
counsel  for  the  defendants  freely  concede  the  validity  of  the 
act.  Hence,  the  question  to  be  determined  is.  Does  the  rela- 
tion state  facts  sufficient  to  show  that  the  relator  is  entitled  to 
a  writ  of  mandamvas  as  prayed?  A  ground  of  demurrer  was 
assigned  ore  tenua  in  the  argument,  which  will  first  be  noticed. 
It  is  claimed  that  the  relator  is  not  entitled  to  relief  by  man- 
damns  because  of  its  long  delay  in  applying  for  the  writ.  The 
relator's  right  to  a  delivery  of  the  bonds  voted  by  the  town  of 
Mukwa  (if  it  has  such  right)  did  not  accrue  until  March,  1872, 
when  the  same  were  first  demanded;  and  this  proceeding  was 
instituted  within  less  than  six  years  thereafter.  The  statute 
of  limitations,  therefore,  whether  it  is  directly  applicable  to 
such  a  proceeding,  or  whether  it  be  applied  to  it  by  analogy, 
as  in  the  case  of  prescriptions  by  adverse  user  (RooTcer  v. 
Perkins^  14  Wis.,  79),  is  not  a  bar  to  the  proceeding. 

It  may  be  conceded,  however,  that  the  court  has  some  dis- 
cretion  in  the  matter  of  granting  or  refusing  the  writ,  and  that 
it  will  not  be  granted  if  the  relator  has  delayed  unreasonably, 
to  the  prejudice  of  the  defendant,  to  apply  for  it. 

In  this  case  there  was  a  delay  of  nearly  six  years,  which  is 
not  explained  or  excused;  and  if  it  appeared  that  the  town  of 
Mukwa  would  be  more  seriously  injured  by  being  compelled 
to  issue  the  bonds  now  than  it  would  have  been  had  it  been 
compelled  to  do  so  earlier,  we  might  hesitate  to  say  that  a 
mandamus  ought  to  issue.  The  only  fact  of  which  we  can 
properly  take  notice  affecting  this  question  of  increased  injury, 
is,  that  by  chapter  362,  P.  &  L.  Laws  of  1869,  and  chapter 
485,  P.  &  L.  Laws  of  1870,  the  legislature  detached  certain 
territory  from  the  town  of  Mukwa  and  included  the  same  in 
the  village  of  New  London,  without  providing  that  the  village 
should  be  liable  for  a  proportionate  share  of  the  indebtedness 
of  the  town  which  might  accrue  should  the  relator  thereafter 
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earn  the  bonds  in  question.  It  is  a  snflScient  answer  to  the 
argument  founded  on  this  fact,  to  say,  that  since  the  bonds 
were  earned  and  demanded  it  does  not  appear  that  any  terri- 
tory has  been  taken  from  the  town,  or  that  anything  lias  oc- 
curred to  impair  its  abih'ty  to  perform  its  contract  with  the 
relator.  But,  if  it  did  so  appear,  the  fact  remains  that  it  was 
in  the  power  of  the  town  to  issue  its  bonds  at  any  time  after 
the  relator  had  complied  with  the  contract  on  its  part,  and 
compel  the  relator  to  accept  them  in  exchange  for  the  stipu- 
lated amount  of  its  capital  stock.  The  contract  was  mutually 
binding  upon  both  parties.  Bound  v.  Wis,  Cent.  Railroad 
Co.^  45  Wis.,  543,  and  cases  cited.  This  fact  is  not  without 
significance.  If  there  has  been  laches,  the  relator  is  not  alone 
the  guilty  party. 

Eeference  has  been  made  to  chapter  102  of  1877,  incorpo- 
rating the  city  of  New  London,  containing  the  territory  for- 
merly included  in  the  village.  Counsel  say  that  had  the  relator 
proceeded  diligently  and  compelled  a  delivery  of  the  bonds 
before  that  act  was  passed,  presumably  the  legislature  would 
have  inserted  a  provision  requiring  the  city  to  pay  a  part  of 
the  bonded  debt  of  Mukwa.  We  think  there  is  no  such  pre- 
sumption. Besides,  had  such  a  provrision  been  inserted  in  the 
city  charter,  it  is  a  very  grave  question  whether  it  could  be 
sustained. 

We  are  entirely  unable  to  say,  from  the  record  before  us, 
that  the  delay  of  the  relator  in  commencing  this  proceeding 
has  in  any  manner  prejudiced  the  town,  and  we  conclude  that 
such  delay  is  not  of  itself  sufficient  ground  for  denying  the 
relief  sought. 

If  the  relator  is  entitled  to  the  delivery  of  the  bonds,  man- 
damuB  to  the  town  officers  who  are  charged  by  law  with  the 
duty  of  executing  and  delivering  them,  requiring  them  to  do 
so,  is  the  proper  remedy.  Of  this  there  is  no  room  for  ques- 
tion or  doubt. 

The  specific  grounds  of  demurrer  assigned  seem  to  cover 
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every  other  possible  objection  to  the  suiBciency  of  the  relation ; 
and  these  will  be  briefly  considered  in  their  order,  without 
reference  to  their  relative  importance: 

1.  The  fact  that  the  proposition  of  the  relator,  which  was 
accepted  by  the  town  of  Mukwa,  required  the  interest  coupons 
(and  perhaps  the  principal  of  the  bonds)  to  be  paid  at  a  bank 
in  the  city  of  New  York,  does  not,  we  think,  invalidate  the 
contract.  We  are  aware  of  no  constitutional  or  statutory 
principle  or  provision  which  was  violated  by  that  stipulation. 
Certainly  there  is  nothing  in  chapter  93  of  1867  which  pro- 
hibits it.  If  authorities  are  necessary  to  support  the  stipula- 
tion, they  may  be  found  cited  in  the  brief  of  counsel  for  the 
relator.*  But  this  objection  is  not  pressed  by  counsel  for  the 
defendants. 

2.  All  has  been  said,  in  considering  the  question  of  laches, 
that  it  is  deemed  necessary  to  say  concerning  the  eflfect  of  the 
statute  of  limitations.  If  the  statute  is  applicable  to  the  case, 
it  is  clear  that  it  did  not  commence  to  run  when  the  town 
voted  to  issue  its  bonds,  but  when  the  demand  for  the  bonds 
was  made,  which  was  less  than  six  years  before  this  proceeding 
was  commenced. 

3.  It  is  claimed  that  chapter  93  of  1867  gave  the  town 
board  of  supervisors  a  discretion  to  issue  the  bonds  or  to 
refuse  to  issue  them,  after  the  town  voted  to  accept  the  propo- 
sition of  the  relator.  This  position  is  founded  upon  a  clause 
in  section  1  which  provides  that  the  town  may  issue  its 
bonds  "  in  such  manner  as  may  be  agreed  upon  by  and  be- 
tween the  directors  of  said  railway  company  and  the  proper 
officers"  of  the  town,  as  thereinafter  provided.  Section  2 
confers  upon  the  town  board  of  supervisors  power  to  submit 
any  proposition  of  the  railway  company  to  a  vote  of  the 
electors  of  the  town,  or  to  refuse  to  do  so,  in  the  discretion  of 

*  The  cases  cited  to  this  point  in  the  brief  for  the  relator  were  E.,  L  d-  C. 
R,  R.Co,  t?.  Evansville,  15  Ind.,  395;  Metjer  v.  Citi/  of  Muscatine,  1  Wall.,  GO! ; 
and  Lynde  v.  The  County,  16  id.,  7-13.  —  Rep. 
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the  board.  The  meeting  of  the  board  is  called  "  to  take  into 
consideration  the  proposition  of  said  company,"  and  the  board 
shall  publish  a  notice  of  election,  "  if  deemed  expedient,^^ 
The  board  may  dictate  the  terms  of  the  proposition  by  refus- 
ing to  submit  it  to  the  electors  unless  it  conforms  to  the  views  of 
the  board,  and  the  company  is  powerless  to  compel  a  submission. 
When  the  terms  of  the  proposition  are  settled  and  agreed 
upon  by  the  board  of  supervisors  and  the  company,  the  con- 
tract is  made  between  the  town  and  the  company;  but  it  is  a 
contract  upon  condition  precedent,  and  inoperative  until  the 
condition  is  performed.  That  condition  is  a  vote  of  the  elect- 
ors duly  taken  in  favor  of  the  proposition.  The  electors  can- 
not change  the  contract.  They  can  only  aflSrm  or  disaffirm 
it.  If  they  affirm  it,  the  contract  becomes  operative  and  bind- 
ing upon  both  parties.  If  they  disaffirm  it,  neither  is  bound. 
It  is  very  clear  that  this  preliminary  contract,  or  contract 
upon  condition  precedent,  is  referred  to  in  section  1,  and  not 
a  contract  to  be  made,  ratified  or  controlled  by  the  board 
after  an  affirmative  vote  of  the  electors  on  the  proposition. 
If  possible,  this  is  made  more  clear  by  section  4,  which  pro- 
vides, without  qualification  or  reservation,  that  if  the  vote  on 
the  proposition  be  affirmative,  it  shall  be  the  duty  of  the  proper 
officers  (and  in  this  case  these  defendants  are  the  proper  offi- 
cers), upon  receiving  the  stock  in  conformity  with  the  prop- 
osition, to  issue  and  deliver  to  the  railway  company  the  bonds 
called  for  by  such  proposition.  The  contract  is  made  by  the 
proper  town  officers  and  the  railway  company.  The  condition 
precedent,  upon  which  its  efficacy  as  a  contract  depends,  is 
performed  by  the  affirmative  vote  of  the  electors;  and  nothing 
remains  but  for  the  chairman  of  the  board  of  supervisors  and 
town  clerk  of  the  town,  upon  tender  of  the  specified  railway 
stock,  to  receive  it,  and  issue  and  deliver  the  bonds  according 
to  the  contract  This  duty  is  purely  ministerial,  and  manr- 
damzcs  is  the  appropriate  process  to  compel  performance  of  it, 
if  performance  is  refused. 
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"We  find  nothing  in  any  of  the  cases  cited  in  opposition  to 
the  above  construction  of  chapter  93  of  1867.  Those  cases 
are  decided  upon  statutes  difiering  essentially  in  principle 
from  chapter  93,  and  are  not  applicable  here.  We  conclude 
that  when  the  relator  tendered  the  stock  to  the  defendants, 
and  demfcded  the  bonds  specified  in  the  proposition,  there 
was  a  valid  contract  between  the  town  and  the  relator  for  the 
i^sne  of  the  bonds,  and  the  defendants  were  absolutely  re- 
quired by  the  statute  to  comply  with  such  demand. 

4.  The  next  objection  to  the  suflSciency  of  the  relation  is, 
that  it  appears  on  its  face  that  the  terms  of  the  contract  do 
not  comply  with  chapter  93  of  1867.  The  point  of  the  objec- 
tion is,  that  the  restriction  in  the  contract  upon  the  negotia- 
tion by  the  town  of  the  railway  stock  received  for  its  bonds 
invalidates  the  contract.  There  is  nothing  in  chapter  93 
which  compels  the  town  to  sell  its  stock.  It  may  hold  the 
same  as  long  as  it  chooses  to  do  so.  And  if  it  may  hold  it  at 
will,  no  good  reason  is  perceived  why  it  may  not  contract  to 
hold  it  until  the  relator  consents  to  its  transfer.  We  think 
the  objection  is  not  well  taken. 

5.  Lastly,  the  objection  that  the  relation  fails  to  show  a 
legal  meeting  of  the  board  of  supervisors  for  the  purpose  of 
submitting  the  proposition  to  the  electors  of  the  town,  is  not 
sustained  by  the  relation  itself.  That  instrument  alleges  a 
meeting  of  the  board  for  that  purpose,  and  presumably  it  was 
a  legal  meeting. 

By  the  Court.  —  The  order  of  the  circuit  court  is  aflSrmed. 
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Marshall  vs.  Benson  and  another,  imp. 
January  9 --March  9, 1880, 

Tax  Pbocekdings:  Tax  Deed.  (/>  Form  of  tax  deed.  (2)  Presump- 
tion from  deed  as  to  date  of  sale,  (3)  When  affidavit  of  a  majority  of 
assessors  sufficient.  (4)  Affidavit  construed,  (5-8)  Evtfence  as  to 
rule  of  assessment. 

1.  A  tax  deed  executed  under  Tay.  Stats.,  p.  487,  §  166,  or  R.  S.  1878,  sec. 

1178,  is  sufficient  if  in  the  form  prescribed  by  the  statute,  though  it  fails  to 
show  the  year  for  whose  delinquent  taxes  the  lands  were  sold;  and  such 
deed  is  prima  facie  proof  of  the  grantee's  title.    R.  S.,  sec.  1176. 

2.  As  the  statute  directs  sales  of  lands  for  delinquent  taxes  of  one  year  to  be 

made  in  May  of  the  following  year,  and  does  not  direct  that  for  taxes 
of  former  years,  the  collection  of  which  has  been  ei^'oined,  the  lands  shall 
be  sold  at  that  time  if  released  from  the  ii\junction,  it  must  be  presumed 
that  a  sale  in  May,  1874,  as  recited  in  the  tax  deed,  was  for  deUnquent 
taxes  of  the  preceding  year. 
8.  Where  taxes  are  required  by  law  to  be  assessed  in  a  city  by  a  board  of 
assessors  (one  elected  in  each  ward),  an  affidavit  to  the  assessment  roll, 
made  by  a  msgorit^  of  the  board,  is  sufficient,  in  the  absence  of  any 
express  provision  in  the  city  charter  taking  the  case  out  of  the  general 
rule  of  the  statute.    R.  S.  1858^  ch.  5,  sec.  1;  R.  S.  1878,  sec  4971. 

4.  In  such  a  case,  the  affidavit  began:    **I,  H.«  assessor  for  the  first  ward, 

...  do  solemnly  swear  that  the  annexed  asscswacni  ntt  mntninn, 
as  we  verily  believe,  a  complete  and  perfect  list,'*  etc.,  etc;  '*thatl 
have,  as  far  as  practicable,  valued  each  parcel,"  etc.;  and  it  continued 
thereafter  to  use  the  singular  pronoun,  but  was  signed  by  a  majority  of 
the  assessors.  The  jm*at  was:  ''Read  to  the  affiant,  and  subscribed 
and  sworn  to  before  me,*'  etc.  The  blank  used  was  one  prepared  by  the 
secretary  of  state,  adapted  to  towns,  or  municipalities  having  but  one 
assessor.    Held^  that  the  verification  was  sufficient. 

5.  Where  the  question  was  as  to  the  validity  of  a  tax  sale,  evidence  of  the 

rule  followed  in  assessing  taxes  for  other  years  than  tJiat  for  whose  taxes 
the  sale  was  made,  and  of  the  common  report  as  to  the  rule  followed  in 
the  latter  year,  was  inadmissible. 

6.  The  view  taken  in  Plumer  v.  The  Supervisors^  46  Wis.,  168,  that  sec  12, 

ch.  884  of  1878  (providing  that  "no  assessor  shall  be  allowed,  in  any 
court  or  place,  by  his  oath  or  testimony,  to  contradict  or  impeach  any 
affidavit  or  certificate  made  or  signed  by  him  as  such  assessor"),  is 
valid,  adhered  to. 

7.  Under  such  a  statute,  evidence  of  statements  or  admissions  of  the  assessor 
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cannot  be  received  to  impeach  his  certificate,  even  if  such  evidence  would 
be  admissible  independently  of  the  statute. 
8.  Mere  proof  that,  in  an  assessment  of  the  property  in  a  city  for  taxation, 
there  was  an  undervaluation  in  a  few  cases,  ub  not  sufficient  to  show  the 
t        whole  assessment  illegal. 

APPEAL  from  the  Circuit  Court  for  Fond  du  Lac  County. 

Ejectmentj  to  recover  possession  of  a  lot  in  the  city  of  Fond 
dn  Lac  Complaint  in  the  usual  form.  The  defendants, 
JBenaon  and  Smithy  answered  separately,  each  claiming  to  be 
the  owner  in  fee  of  an  undfvided  one-half  of  the  lot.  A  jury 
having  been  waived,  the  cause  was  tried  by  the  court. 

The  plaintiff  read  in  evidence  various  conveyances  which 
he  claims  show  title  in  him,  derived  from  the  United  States. 
The  defendants,  to  prove  the  allegations  of  their  answer,  read 
in  evidence  a  tax  deed  of  the  lot  to  Mary  J.  Marshall,  duly 
executed  in  1877  by  the  proper  officer,  on  a  certificate  of  sale 
of  the  lot  made  in  May,  1874,  for  nonpayment  of  taxes,  and 
sundry  mesne  conveyances,  from  such  grantee,  of  an  undivided 
half  thereof  to  each  of  the  defendants,  Benson  and  Smith. 

The  plaintiff  read  in  evidence  the  assessor's  affidavit  to  the 
assessment  roll  of  the  ward  in  which  the  lot  is  situated,  for 
the  year  1873,  which  bears  the  signature  of  three  assessors, 
and  an  approval  of  such  roll  signed  by  four  assessors.  The 
affidavit  commences  as  follows:  **  I,  Harvey  Durand,  assessor 
for  the  first  ward  of  Fond  du  Lac  city,  in  said  county,  do 
solemnly  swear,"  etc.  The  jurat  is,  "  Eead  to  the  affiant  and 
subscribed  and  sworn  to  before  me,"  etc. 

The  plaintiff  also  offered  to  prove  the  rule  of  valuation  of 
property  for  taxation  by  the  assessors  in  certain  years  other 
than  1873;  also,  by  the  statements  and  admissions  of  the 
assessors  and  by  common  report,  the  rule  of  valuation  acted 
upon  by  the  assessors  in  1873.    Tlie  evidence  was  rejected. 

The  plaintiff  proved  that  in  a  few  instances  property  in- 
cluded in  the  assessment  roll  of  1873  was  undervalued. 

Thereafter  the  court  filed  its  decision,  whereby  it  found  as 
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facts,  (1)  that  said  premises  were  not  owned  by  the  plaintiff 
when  this  action  was  began;  (2)  that  the  defendants  did  not 
unlawfully  withhold  possession  thereof  from  the  plaintiff; 
and  (3)  that  when  this  action  was  begun  the  defendants  above 
named  were,  and  ever  since  had  been,  the  owners  in  fee  simple, 
each  of  the  undivided  one-half  of  said  premises,  and  in  pos- 
session thereof.  As  a  conclusion  of  law,  the  court  held  that 
the  defendants  were  entitled  to  judgment  against  the  plaintiff 
for  costs. 

From  a  judgment  entered  pursuant  to  such  findings  and 
conclusion,  the  plaintiff  appealed. 

For  the  appellant,  there  was  a  brief  by  Shepard  <£  Shepardy 
and  oral  argument  by  G.  E.  Sutherland. 

For  the  respondents,  there  was  a  brief  by  Coleman  <6 
Spence^  and  oral  argument  by  Mr.  Spence. 

The  following  opinion  was  filed  February  3, 1880. 

Lyon,  J.  It  is  claimed  that  the  tax  deed  is  void  upon  its 
face  because  it  does  not  show  the  year  in  which  the  taxes  were 
assessed,  for  the  nonpayment  of  which  the  lot  in  controversy 
was  sold  and  conveyed.  It  is  a  complete  answer  to  that  ob- 
jection, to  state  that  the  deed  is  in  the  form  then  and  now^ 
prescribed  by  statute.  Tay.  Stats.,  437,  §  166;  R  S.,  377, 
sec.  1178. 

The  tax  deed,  being  regular  on  its  face,  and  having  been 
duly  witnessed  and  acknowledged,  is  presumptive  evidence  of 
the  regularity  of  all  prior  proceedings  in  respect  to  the  taxa- 
tion and  sale  of  the  lot  R  S.,  377,  sec.  1176.  Its  production, 
therefore,  was  prima  facie  proof  of  title  in  the  grantee  therein 
named;  and  the  mesne  conveyances  from  such  grantee  showed 
such  title  in  the  defendants  Benson  and  Smith. 

Had  no  attempt  been  made  to  impeach  the  tax  deed,  un- 
doubtedly the  findings  of  the  court  and  the  judgment  would 
be  correct.  It  is  to  be  determined,  whether  the  tax  deed  is 
successfully  impeached.    It  must  be  presumed,  we  think,  that 
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tbe  lot  in  controversy  was  sold  and  conveyed  for  nonpayment 
of  the  taxes  assessed  against  it  in  1873.  This  presumption 
arises  from  the  fact  that  tlie  statute  directs  sales  of  lands  for 
the  delinquent  taxes  of  one  year  to  be  made  in  May  of  the  fol- 
lowing year,  and  does  not  direct  that  for  taxes  of  former  years, 
the  collection  of  which  had  been  enjoined,  the  lands  should 
be  sold  at  that  time,  if  released  from  the  injunction. 

1.  The  alleged  defects  in  the  affidavit  annexed  to  the  assess- 
ment roll  of  1873  are,  that  it  was  signed  by  but  three  assess- 
ors, and  sworn  to  by  but  one  of  them.  It  is  understood  that 
assessments  in  the  city  of  Fond  du  Lac  are  made  by  a  board 
consisting  of  one  assessor  from  each  of  the  five  wards  of  the 
city.  The  rule  of  the  statute  is,  that  "all  words  purporting 
to  give  a  joint  authority  to  three  or  more  public  officers,  or 
other  persons,  shall  be  construed  as  giving  such  authority  to  a 
majority  of  such  officers  or  other  persons,  unless  it  shall  other- 
wise be  expressly  declared  in  the  law  giving  the  authority." 
R  S.  1858,  ch.  5,  sec.  1;  JR.  S.,  1145,  sec.  4971.  Our  attention 
has  not  been  called  to  any  express  provision  in  the  charter  of 
Fond  du  Lac  which  takes  this  case  out  of  the  general  rule. 

2.  Conceding  (but  not  holding)  that  but  one  assessor  made 
an  affidavit,  this  does  not  invalidate  the  tax  deed.  It  is  pro- 
vided in  section  2,  ch.  334,  Laws  of  1878,  that  "no  omission 
by  any  assessor  to  take  or  subscribe  the  oath  required  by  law 
by  him  to  be  annexed  to  the  assessment  roll  .  .  .  shall 
invalidate  or  in  anywise  affect  the  validity  of  the  assessment 
or  tax.''  The  effect  of  this  provision  is  to  render  the  signing 
and  making  of  the  affidavit  by  the  assessor,  which  before  was 
mandatory,  merely  directory.  The  power  of  the  legislature  to 
make  the  change  was  asserted  in  Plumer  v.  The  Supervisors, 
46  Wis.,  163. 

3.  The  rulings  of  the  court,  rejecting  evidence  of  the  rule 
of  assessment  in  certain  years  other  than  1873,  and  of  the  com- 
mon report  as  to  the  rule  acted  upon  by  the  assessors  in  1873, 
were  clearly  correct    The  question  in  issue  related  to  the 
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assessment  for  that  year  and  no  other,  and  the  rule  npon  which 
snch  assessment  was  made  is  not  one  of  those  facts  that  may 
be  proved  by  common  report. 

We  think,  also,  that  the  learned  judge  of  the  circuit  court 
ruled  correctly  in  rejecting  evidence  of  the  statements  and  ad- 
missions of  the  assessors  in  respect  to  the  basis  upon  which 
they  made  the  assessment  in  1873.  The  act  of  1878,  chapter 
334,  sec.  12,  provides  that  "  no  assessor  shall  be  allowed  in  any 
court  or  place,  by  his  oath  or  testimony,  to  contradict  or  im- 
peach any  affidavit  or  certificate  made  or  signed  by  him  as 
such  assessor."  In  the  opinion  by  the  chief  justice  in  Plmner 
V.  The  Supervisors^  supra^  we  find  this  language  concerning 
the  section  just  quoted:  "Section  12,  in  effect,  disqualifies 
assessors  as  witnesses  to  impeach  their  own  assessments.  It 
was  suggested  that  this  was  an  unwise  and  oppressive  provis- 
ion. It  is  not  for  the  court  to  determine  that.  It  was 
clearly  within  legislative  power,  whether  the  discretion  was 
wisely  used  or  not.  It  puts  an  assessor  in  precisely  the  atti- 
tude in  which  the  common  law  puts  a  juror.  BircJiard  v. 
Booths  4  Wis.,  67.     And  this  the  legislature  could  surely  do." 

The  learned  counsel  for  the  plaintiflf  claim  that  the  language 
last  above  quoted  is  ohiter  in  that  case,  and  therefore  not  bind- 
ing in  this  case,  in  which  the  question  of  the  validity  of  the 
statute  is  directly  involved;  and  they  argue  with  great  inge- 
nuity that  it  was  not  competent  for  the  legislature  to  impose 
such  a  disability  upon  assessors. 

It  is  quite  true  that  the  validity  of  section  12  was  not  directly 
involved  in  that  case;  but  other  provisions  of  the  same  chap- 
ter, enacted  in  the  same  view  —  that  is,  to  secure  the  collection 
of  the  public  revenue,  —  were  thus  involved.  We  were  com- 
pelled to  hold  certain  of  those  provisions  invalid.  We  were 
conscious  that  our  judgment  would  seriously  embarrass  the 
state  and  its  municipalities  in  collecting  taxes  already  levied, 
and  that  remedial  legislation  on  the  subject  would  be  absolutely 
necessary.    We  deemed  it  our  duty,  therefore,  to  consider  and 
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pass  npon  all  of  thd  provisions  of  the  act  which  were  claimed 
to  be  invalid,  to  the  end  that  the  legislature  might  be  in  pos- 
session of  the  views  of  this  conrt  when  it  should  proceed  to 
amend  and  correct  the  act.  Nearly,  or  quite,  all  of  the  fea- 
tures of  the  act  of  1878  which  are  applicable  to  this  case,  were 
fully  and  ably  argued  in  Plumer  v.  Supervisors^  and  the  de- 
cision was  the  result  of  very  careful  deliberation  by  this  court. 
It  is  not,  therefore,  quite  accurate  to  say  that  the  opinion  of 
the  court  on  the  provisions  of  the  act  here  involved  is  mere 
obiter.  At  the  same  time,  it  may  be  conceded  that  it  is  not 
stare  decisis.  The  grounds  upon  which  the  provisions  under 
consideration  were  held  valid  are  suflSciently  indicated  in  the 
opinion  by  the  chief  justice,  and  further  discussion  of  the  ques- 
tion here  would  be  profitless.  It  is  sufficient  to  say  that  we 
adhere  to  our  former  views.  An  additional  reason  for  doing 
so  may  be  found  in  the  fact  that  the  legislature  has  embodied 
those  views  in  certain  amendments  to  the  act  of  1878,  enacted 
in  the  following  year.     Laws  of  1879,  ch.  255. 

We  conclude  that  the  provisions  of  sections  2  and  12  of  the 
act  of  1878,  above  quoted,  are  valid  laws. 

4.  If  the  assessor  may  not  by  his  oath  or  testimony  impeach 
his  aifidavit  or  certificate  as  such  assessor,  it  seems  clear  that 
the  same  cannot  be  impeached  by  showing  the  unsworn  state- 
ment of  the  assessor  that  his  affidavit  or  certificate  is  false. 
To  allow  this  would  be  to  allow  a  thing  to  be  done  indirectly 
which  cannot  lawfully  be  done  directly.  We  cannot  think 
the  legislature  intended  any  such  result  when  it  enacted  sec- 
tion 12. 

Another  objection  to  the  rejected  testimony  may  be  plausi- 
bly urged,  independently  of  the  act  of  1878.  The  fact  sought 
to  be  proved  was,  that  the  valuation  of  property  for  taxation 
in  1873  was  made  upon  an  unauthorized  basis  or  rule.  It  is 
very  questionable  whether  proof  of  the  unsworn  statement  of 
an  assessor  can,  under  the  general  rule  of  evidence  which  ex- 
cludes hearsay  testimony,  be  received  to  establish  that  fact. 
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Strike  out  section  12,  and  we  should  still  hesitate  long  before 
giving  our  sanction  to  the  admission  of  such  testimony. 

5.  Applying  the  principles  above  stated,  the  only  testimony 
remaining  in  the  case  tending  to  show  that  the  assessment  of 
1873  was  made  upon  an  illegal  basis,  is  the  testimony  that  in 
a  very  few  cases  the  assessors  undervalued  property.  There  is 
no  legal  and  competent  proof  that  such  undervaluation  was 
intentionally  made,  pursuant  to  a  vicious  rule  of  valuation 
adopted  and  acted  upon  by  the  assessors.  It  may  have  been 
the  result  of  a  mere  error  of  judgment,  and  if  so  it  does  not 
invalidate  the  assessment.  We  think  the  testimony  entirely 
insufficient  to  establish  the  proposition  that  the  assessment 
was  illegal. 

6.  In  making  proof  of  his  title,  the  plaintiff  showed  a  chain 
of  conveyances  of  lands  which  include  the  lots  in  controversy, 
from  the  United  States  to  James  Duane  Doty.  The  convey- 
ances are  not  inserted  in  or  annexed  to  the  bill  of  exceptions, 
but  it  appears  that  in  the  conveyance  to  Governor  Doty  he  is 
described  as  president  and  trustee  of  the  Fond  du  Lac  Com- 
pany. The  plaintiff  also  read  in  evidence  the  record  of  a 
declaration  of  trust  in  respect  to  lands  including  this  lot,  exe- 
cuted by  Doty  to  the  stockholders  of  that  company,  which 
bears  even  date  with  the  conveyance  to  Doty,  January  19, 
1836.  The  next  instrument  offered  was  the  record  of  a  con- 
veyance of  the  same  land  by  Samuel  Ryan,  president  of  the 
Fond  du  Lac  Company,  to  the  grantor  of  the  plaintiff.  No 
conveyance  by  Doty  was  proved,  and  there  was  no  evidence 
that  Ryan  was  the  president  of  the  company  when  he  executed 
the  conveyance  above  mentioned. 

Although  we  have  not  the  above  instruments  before  us,  we 
assi^me  that  Doty  took  his  conveyance  in  trust  for  the  com- 
pany. The  Fond  du  Lac  Company  was  duly  incorporated  by 
an  act  of  the  territorial  legislature,  approved  February  9, 1842. 
Laws  of  1842,  p.  12.  The  effect  of  certain  provisions  in  that 
act  seems  to  be  to  vest  in  the  company  the  legal  title  to  the 
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lands  theretofore  held  in  trnst  for  it.  Before  the  passage  of 
that  act  the  articles  of  association  of  the  company  provided 
that  the  president  should  convey  lands  held  by  hiin  in  trust 
for  the  company,  when  directed  to  do  so  by  its  board  of  direct- 
ors; and  the  act  confirms  all  conveyances  so  made.  The  act 
also  authorizes  the  corporation  to  make  by-laws,  rules  and  reg- 
ulations for  the  conveyance  of  its  estate,  both  real  and  per- 
sonal, and  confirms  all  conveyances  executed  pursuant  thereto. 
The  record  does  not  state  the  date  of  the  conveyance  executed 
by  Ryan,  and  we  have  no  means  of  knowing  whether  it  was 
executed  before  or  after  the  act  of  1842  was  passed.  But  in 
either  case,  if  Doty  held  the  land  in  trust  for  the  company, 
and  Ryan  was  president  of  the  company,  and  conveyed  the 
land  pursuant  to  the  direction  of  the  proper  board,  or  in  ac- 
cordance with  the  by-laws  of  the  company,  he  conveyed  a 
good  title. 

It  is  unnecessary  in  the  present  position  of  the  case  to  pass 
definitely  upon  the  plaintiff's  title  as  it  stood  before  the  exe-' 
cution  of  the  tax  deed,  and  we  shall  not  do  so.  But  should 
the  plaintiff  elect  to  take  a  new  trial  under  the  statute  (R.  S., 
sec.  3092),  we  suggest  to  his  counsel  that  it  will  be  the  safer 
course  to  show  that  Ryan  had  proper  authority  to  execute  the 
conveyance. 

By  the  Court  —  The  judgment  of  the  circuit  court  is  af- 
firmed. 

The  following  additional  opinion  was  filed  March  9,  1880: 

Lyon,  J.  In  the  opinion  prepared  by  me  and  recently  filed 
in  this  cause,  the  question  whether  more  than  one  assessoi* 
verified  the  assessment  roll  was  not  passed  upon,  but  the  roll 
was  held  valid  even  though  verified  by  but  one  assessor.  It  was 
so  held  because  of  section  2,  ch.  334,  Laws  of  1878,  and  an  aflSr- 
mation  mJ^luiner  v.  The  Supervisors^  of  the  right  of  the 
legislature  to  make  the  requirement  for  an  affidavit  to  the 
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assessment  roll  directory  merely;  but  it  was  strangely  over- 
looked that  we  held  that  the  section  left  the  requirement  man- 
datory. 

Section  2  passed  into  the  Eevised  Statutes  as  section  11646, 
and  by  that  designation  was  repealed  by  section  4.  ch.  255  of 
1879.  The  blunder  in  the  opinion  (for  which  the  writer  alone 
is  responsible),  in  regarding  the  requirement  that  the  assessors 
shall  verify  the  assessment  roll  in  the  manner  prescribed  by 
statute  as  directory  merely,  renders  it  necessary  to  determine 
whether  the  roll  in  the  present  case  was  properly  verified.  If 
it  was,  the  result  is  the  same,  and  the  judgment  first  an- 
nounced must  stand.  We  are  all  of  the  opinion  that  the  roll  was 
properly  verified,  and  were  of  that  opinion  when  the  cause  was 
decided. 

The  commencement  of  the  affidavit,  "  I,  Uarvey  Durand, 
Assessor  of  the  First  Ward,"  etc.,  is  not  very  significant.  It  is 
matter  of  form,  and  its  insertion  in  the  affidavit  may  readily 
be  accounted  for  in  view  of  the  facts  that  the  form  of  assess- 
ment blauks  is  prescribed,  and  the  blanks  are  furnished,  by 
the  secretary  of  state,  and  the  form  here  used  is  the  one 
adapted  to  each  town  or  municipality  having  but  one  assessor, 
and  was  undoubtedly  furnished  by  the  secretary.  The  mate- 
rial fact  is,  that  a  majority  of  the  board  of  assessors  signed  the 
affidavit,  and  the  jurat,  although  in  the  singular  —  "  read  to 
the  affiant,"  etc.  — is  applicable  to  each  of  the  signers.  Be- 
sides, we  must  presume  (nothing  insuperable  appearing  to  the 
contrary)  that  the  assessors  signing  the  affidavitcomplied  with 
the  law  by  swearing  to  it -^  there  being  a  jurat,  which  makes 
the  presumption  admissible. 

For  these  reasons,  notwithstanding  the  error  in  the  former 
opinion,  we  think  the  cause  was  correctly  decided. 
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Flanders  vs.  The  Town  of  Merrimack  and  another. 

February  7  —  March  P,  1880, 

(1)  Validity  and  application  of  tax-law  of  1878-9.    (2)  Reference  in  existing 
statute  to  repealed  statute, 

1.  Ch.  334  of  1878,  as  amended  by  ch.  255  of  1879  (by  which  one  who  seeks 
by  suit  to  avoid  a  tax  for  irregularities  going  to  the  groundwork  thereof, 
can  obtain  that  relief  only  upon  payment  of  the  tax  justly  chargeable 
against  him,  ascertained  by  a  proper  reassessment  as  there  provided 
for),  is  valid;  and  it  applies  to  suits  conmienced  before  but  tried  after  its 


2.  Where  a  statute  still  in  force  refers  to  one  since  repealed,  the  latter  may 
be  resorted  to  for  the  purpose  of  CDnstruing  the  former;  and,  notwith- 
standing the  repeal  of  section  1210  a,  R.  S.  1878,  the  words  of  section 
1210  &,  **any  of  the  causes  mentioned  in  sec.  1210  a,''  etc.,  are  to  be 
understood  as  if  the  enumeration  of  causes  thus  referred  to  were  incor- 
ptrated  in  sec.  1210  &. 

APPEAL  from  the  Circuit  Court  for  Monroe  County. 

The  action  was  commenced  in  January,  1878,  to  restrain 
the  collection  of  certain  taxes  assessed  against  the  plaintiff,  in 
1877,  on  his  lands  in  the  defendant  town,  and  to  set  aside 
the  assessment  and  tax  levy  for  that  year.  The  complaint 
contains  averments  of  fact  showing  that  irregularities  going 
to  the  groundwork  of  the  tax,  and  affecting  all  the  taxable 
property  in  the  town,  were  committed  in  making  the  assess- 
ment in  question.  The  defendants  answered,  denying  the 
material  allegations  of  the  complaint.  The  cause  was  tried  in 
April,  1879,  and  resulted  in  a  finding  that  the  tax  in  contro- 
versy is  void  because  of  certain  specified  irregularities  in 
making  the  assessment,  and  that  the  plaintiff  is  entitled  to 
the  relief  demanded  by  him.  The  court  thereupon  made  the 
following  order: 

"  This  action  having  been  brought  to  a  hearing  and  heard 
upon  the  issues  joined  herein,  and  the  court  having  found  and 
being  of  the  opinion  tliat,  for  reasons  contained  in  the  finding 
of  fact  filed  herein,  affecting  the  groundwork  of  the  taxes 
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mentioned  in  the  pleadings  herein,  and  affecting  all  the  prop- 
erty of  said  town  of  Merrimack,  said  assessment  of  said  town 
of  Merrimack,  and  the  tax  proceedings  based  thereon,  should 
be  set  aside;  and,  on  motion  of  the  attorney  for  said  defend- 
ants, and  after  hearing  the  attorney  for  said  plaintiff  in 
opposition  thereto,  and  it  being  admitted  that  more  than  nine- 
tenths  of  the  taxes  of  said  town,  exclusive  of  the  taxes  on 
plaintiff's  land,  had  been  paid  prior  to  the  commencement  of 
this  action  — 

"  Ordered,  that  all  proceedings  in  this  action  be,  and  they 
hereby  are,  stayed  until  a  reassessment  of  the  property  of 
said  town  of  Merrimack  can  be  made." 

From  this  order  the  plaintiff  appealed. 

For  the  appellant,  there  was  a  brief  by  Flanders  &  BoUum^ 
his  attorneys,  and  one  by  Hastings  <&  Greene  and  Tracy  dc 
Bailey^  and  oral  argument  by  J.  G.  Flanders. 

For  the  respondents,  there  were  separate  briefs  by  G.  Stev- 
ens, their  attorney,  and  If.  J.  Huntington^  of  counsel,  and 
oral  argument  by  Mr.  Stevens. 

Lyon,  J.  1.  This  court  has  held  in  numerous  cases  that 
'•  violations  or  evasions  of  duty  imposed  by  law  to  secure  a 
just  and  uniform  rule  of  assessment,  whether  occurring  by 
mistake  in  law  or  fraud  in  fact,  which  go  to  impair  the  gen- 
eral equality  and  uniformity  of  the  assessment,  and  thereby 
to  defeat  the  uniform  rule  of  taxation,  vitiate  the  whole  assess- 
ment as  the  foundation  of  a  valid  tax."  The  cases  which 
recognize  and  enforce  this  principle  are  collated  in  the  opinion 
by  the  chief  justice  in  Marsh  v.  The  Board  of  Sicpervisors 
of  Clark  County,  42  Wis.,  502,  from  which  the  above  quota- 
tion is  taken.  It  was  also  held  in  that  case  that,  under  then 
existing  laws,  the  court  could  not  require  a  plaintiff  seeking  to 
avoid  an  illegal  tax  to  pay  his  just  proportion  of  a  valid  tax 
as  a  condition  of  equitable  relief,  because  it  was  impossible 
for  the  court  to  say.  what  would  be  such  just  proportion. 
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The  series  of  decisions  on  the  assessment  and  taxation  laws 
which  culminated  in  Marsh  v.  The  Supervisors,  led  to  the 
bringing  of  numerous  actions  to  avoid  alleged  illegal  taxes 
levied  in  certain  portions  of  the  state,  where  the  essential 
requirements  of  those  laws  had   been  habitually  and  most 
grossly  disregarded  and  violated  by  the  oflScers  charged  with 
their  execution.    This  is  doubtless  one  of  those  actions;  for 
Marsh  v.  The  Supervisors  was  decided  in  October,  1877,  and 
this  action  was  commenced  January  5,  1878.    The  effects  of 
the  judgments  in  the  cases  above  referred  to  were  seriously 
to  impede  the  collection  of  the  public  revenue,  and  greatly  to 
embarrass  many  of  the  municipalities  of  the  state  in   their 
financial  affairs.    This  evil  was  foreseen,  and  we  would  gladly 
have  avoided  giving  the  judgments  which  produced  it.     But 
the  imperative  mandate  of  the  constitution,  "Tlie  rule  of 
taxation  shall  be  uniform,"  closed  against  us  every  avenue  of 
escape.    The  legislature  of  1878  attempted  to  remedy  the 
evil,  as  far  as  it  could  be  remedied  by  legislation.     Hence  the 
enactment  of  chapter  334  of  that  year.      Section  5  of  that 
chapter  provides  that  in  all  actions  thereafter  tried  upon  issue 
joined  in  any  of  the  courts  of  this  state  to  set  aside  any  assess- 
ment, tax  or  tax  proceeding,  if  the  court  is  of  the  opinion, 
after  a  hearing,  that  for  some  reason  affecting  the  groundwork 
of  the  tax  and  affecting  all  the  property  in  the  municipality, 
the  assessment,  tax  or  tax  proceeding  should  be  set  aside,  it 
shall  stay  proceedings  in  the  action  until  a  reassessment  of 
the  taxable  property  in  such  municipality  can  be  made  by  the 
proper  authorities  thereof.     The  section  then  provides  that 
the  assessor  shall  make  such  reassessment  in  the  manner  pre- 
scribed in  the  act,  and  that  the  clerk  shall  extend  thereon  the 
amount  of  taxes  for  the  year  in  question.     The  section  as 
revised  (R.  S.,  386,  sec.  1210  b)  requires  the  reassessment  to 
be  submitted  to  and  passed  upon  by  the  proper  board  of  re- 
view.    It  further  provided  that  the  reassessment  roll  and  taxes 
so  extended  thereon  should  be  conclusive  evidence  of  the 
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amoant  of  tax  justly  chargeable  against  the  plaintiflE  on  the 
property  concerning  which  the  action  was  brought,  or  upon 
any  other  property  in  such  roll  concerning  which  any  other 
similar  action  should  be  brought 

The  act  of  1878  was  before  us  for  consideration,  and  the 
validity  of  section  5  was  directly  involved,  in  the  case  of 
Flumer  u  The  Supervisors  of  Marathon  Co.^  4G  Wis.,  163. 
After  full  consideration,  aided  by  able  arguments  of  counsel, 
the  court  held  it  competent  for  the  legislature  to  provide  for 
a  reassessment,  and  a  stay  of  proceedings  in  the  action  until 
the  same  should  be  made;  and  to  provide  further  that,  when 
regularly  made,  and  the  taxes  for  the  proper  year  extended 
thereon,  the  plaintiff  should  be  required,  as  a  condition  of 
relief,  to  pay  the  just  amount  of  his  taxes  thus  ascertained. 
The  section  was  held  invalid  on  the  sole  ground  that  it  made 
the  first  reassessment  conclicswe  evidence  of  the  amount  of 
taxes  justly  chargeable  to  the  plaintiff.  For  reasons  stated  in 
the  opinion,  and  also  in  the  very  late  case  of  Marshall  v. 
Benson  (ante,  p.  558),  the  whole  act  of  1878  was  reviewed,  and 
the  views  of  the  court  in  respect  to  its  various  provisions  stated  in 
the  opinion.  Many  of  those  provisions  were  not  involved  in  the 
case;  but  the  construction  and  validity  of  section  5  were 
directly  involved  therein,  and  constituted  the  very  point  of 
the  judgment. 

The  decision  in  Plumer  v.  The  Supervisors^  which  was  an- 
nounced during  the  session  of  the  legislature  of  1879,  was 
followed  by  the  enactment  of  chapter  255  of  that  year,  which 
amends  chapter  331  of  1878,  or  rather  section  1210  J,  K.  S., 
which  stood  as  the  revised  section  5,  so  that  the  reassessment 
roll  and  taxes  extended  thereon  are  made  prima  facie  evi- 
dence only  of  the  amount  of  tax  which  the  plaintiff  ought  to  pay. 
This  amendment  removed  the  only  impediment  to  the  validity 
of  the  section  which  the  court  was  able  to  find  in  the  Plumer 
case.  The  amended  act  prescribes  the  procedure  to  contest 
the  validity  of  the  reassessment,  and  further  provides  as  fol- 
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lows:  "  If  such  reassessment  and  tax  roll  shall  be  held  by  the 
court  regular  and  valid,  or  if  no  objections  thereto  shall'  be 
filed  by  the  plaintiff,  the  court  shall  make  an  order  requiring 
the  plaintiff  to  pay  into  court,  for  the  use  and  benefit  of  the 
defendant,  the  amount  which  by  such  valid  reassessment  he 
justly  ought  to  pay.  If  the  amount  of  tax  imposed  upon  the 
plaintiff's  property  by  such  valid  reassessment  shall  equal  or 
exceed  the  aiiiount  imposed  thereon  by  the  original  assessment 
and  tax  roll,  the  plaintiff  shall  be  adjudged  to  pay  costs  of  such 
suit;  otherwise  the  plaintiff,  upon  complying  with  the  order 
of  the  court  last  aforesaid,  shall  be  entitled  to  judgment,  with 
costs." 

The  provisions  of  the  amended  act  just  quoted  doubtless 
express  the  purpose  sought  to  be  accomplished  by  chapter 
334  of  1878,  although  not  expressed  therein.  That  object  was 
manifestly  to  ascertain,  through  the  process  of  reassessment, 
the  amount  of  the  plaintiff's  proportion  of  the  whole  tax  for 
the  year  in  question  which  equitably  he  ought  to  pay,  to  the 
end  that  the  court  might  require  him  to  pay  it  as  a  condition 
of  relief. 

Laws  for  the  reassessment  of  property  for  taxation  and 
for  the  relevying  of  taxes  thereon,  in  cases  where  a  former 
assessment  and  tax  levy  have  been  adjudged  invalid,  are  not 
strangers  to  our  statute  books  or  jurisprudence.  The  judg- 
ments of  this  court  in  Knowlton  v.  The  Supervisors  of  Bock 
Co.y  9  Wis.,  410,  announced  in  October,  1859,  and  in  Weeks 
V.  Milwaukee^  10  Wis.,  212,  announced  in  January,  1860,  in- 
validated all  taxes  levied  in  many  of  the  municipalities  of  the 
state  for  several  preceding  years.  To  remedy  the  disastrous  con- 
sequences which  would  otherwise  necessarily  result  to  some  of 
those  municipalities,  to  save  them  from  liability  to  a  multitude 
of  actions  to  avoid  such  invalid  tax  levies,  and  to  enable  them 
to  collect  the  public  revenues,  without  which  their  functions 
could  not  be  performed,  the  legislature  of  1860  enacted  special 
laws  authorizing  Kacine  (chapters    31  and  49),  Milwaukee 
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(chapter  301),  and  "Watertown  (chapter  333),  to  reassess  the 
taxes  levied  therein  for  the  years  1856  to  1859,  inclusive,  and 
to  levy  and  collect  so  much  thei-eof  as  remained  uncollected. 
Some  of  these  acts,  perhaps  all  of  them,  provided  for  repay- 
ment of  the  surplus  to  those  who  had  overpaid  their  taxes. 
A  similar  act  was  passed  at  a  subsequent  session  for  the  relief 
of  the  city  of  Janesville  (chapter  48,  P.  &  L.  Laws  of  1862), 
covering  the  taxes  levied  for  the  years  1854  to  1858,  inclusive. 
Other  statutes  of  the  same  character  applying  to  some  of  the 
same,  and  perhaps  to  other,  municipalities  may  be  found  in 
the  annual  statutes.  These  enactments  came  under  the  scru- 
tiny of  this  court  in  Tallrnarb  v.  Janesville^  17  Wis.,  71,  and 
Cross  V.  Milwaukee,  19  Wis.,  509,  and  were  held  to  be  valid 
laws;  and  in  Peters  v.  Myers,  22  Wis.,  602,  it  was  held  that 
the  reassessed  tax  was  a  debt  due  and  a  lien  upon  the  property 
reassessed  from  the  time  it  should  have  been  first  assessed. 
See,  also,  May  v.  Holdridge,  23  Wis.,  93;  Mills  v.  Charlton, 
29  Wis.,  400;  Evans  v.  Sharp,  id.,  564;  Dill  v.  Roberts,  30 
Wis.,  178. 

Although  the  act  of  1878,  ch.  334,  as  amended  by  chapter 
255  of  1879,  does  not  provide  (as  did  the  legislation  of  twenty 
years  ago)  for  the  actual  adjustment  of  the  taxes  on  a  legal 
basis  with  each  tax  payer  of  the  municipality,  whether  he  had 
paid  the  taxes  illegally  assessed  against  him  in  the  first  in- 
stance or  not,  yet  it  is  essentially  a  reassessment  law.  Because 
it  does  not  so  provide,  many  of  the  details  which  were  neces- 
sary in  the  former  laws  are  unnecessary  in  the  act  of  1878  as 
amended.  The  assessment  of  a  tax  is  the  process  prescribed 
by  law  to  ascertain  the  sum  of  money  which  the  owner  of  tax- 
able property  ought  to  pay,  on  account  of  such  property, 
towards  the  support  of  the  government  for  a  given  time.  If 
assessed  by  a  uniform  rule,  and  in  substantial  compliance  with 
the  requirements  of  law,  the  ascertained  amount  becomes  a 
debt  legally  and  equitably  due  from  the  person  assessed  to  the 
government  or  municipality  assessing  the  tax.     If  not  so  as- 
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sessed,  the  legislature  may  provide  that  the  tax  be  reassessed 
on  con*ect  principles  and  in  legal  form.  When  this  is  done, 
the  payment  of  the  reassessed  tax  becomes,  in  like  manner, 
obligatory  upon  the  person  charged  with  it. 

The  method  of  enforcing  payment  of  a  tax  when  legally 
assessed,  is  entirely  within  the  discretion  of  the  legislature. 
It. may  be  made  a  lien  upon  the  property  assessed  for  taxation, 
and  the  same  may  be  sold  and  the  tax  paid  out  of  the  pro- 
ceeds; or  payment  may  be  enforced  by  distress  and  sale  of  the 
property  of  the  person  taxed;  or  it  may  be  collected  by  suit 
at  law;  or,  as  in  the  present  case,  it  may  be  enforced  by  re- 
quiring the  person  charged  witli  an  illegal  tax,  who  seeks 
relief  in  equity,  to  pay  the  amount  legally  chargeable  to  him 
as  a  condition  of  relief.  And  it  is  possible. that  equity  would 
not  relievo  against  a  tax  assessed  on  correct  principles  in 
accordance  with  law,  even  though  the  statute  prescribed  no 
means  to  enforce  payment.  The  methods  of  enforcing  pay- 
ment of  taxes  are  not  necessarily  within  the  uniform  rule  of 
the  constitution,  but,  as  just  stated,  are  within  the  discretion 
of  the  legislature,  and  may  be  adapted  to  the  exigencies  of 
each  particular  class  of  cases.  The  legislature  has  deemed 
the  method  prescribed  by  the  amended  act  of  .1878  adequate 
to  enforce  payment  of  the  reassessed  taxes;  and  it  is  not  for 
us  to  say  that  such  method  is  inadequate  for  that  purpose. 

Conceding  that  the  broad  and  ample  provisions  of  the  above 
cited  acts  of  1860  and  1862,  to  enforce  payment  of  reassessed 
taxes,  are  preferable,  still  we  cannot  say  that  the  reassessment 
provided  for  in  the  act  of  1878,  as  amended,  is  invalid  for 
want  of  those  provisions.  If  the  requirements  of  that  act 
are  complied  with,  there  will  be  a  valid  reassessment  and  a 
valid  tax,  notwithstanding  some  more  eflFectual  means  might 
have  been  devised  to  enforce  payment  of  such  tax.  The  act 
of  1878,  as  amended,  leaves  it  optional  with  the  tax  payers  of 
the  town  of  Merrimack  to  pay  the  taxes  assessed  against  them 
in  1877,  or  to  resist  payment  thereof.     It  appears  in  the 
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order  appealed  from,  that  nine-tenths  of  them  chose  the 
former  course  and  paid  the  tax  now  adjudged  to  have  been 
illegally  assessed.  The  findings  of  the  court  show  that  these 
have  paid  more  than  their  just  share  of  taxes.  But  they 
are  not  here  contesting  the  validity  of  the  tax.  They  have 
exercised  their  option,  and  must  be  content.  What  principle  . 
of  equity  or  law  will  be  violated  if  those  who  elect  to  contest 
the  validity  of  the  tax,  and  who  ask  a  court  of  equity  to 
restrain  the  collection  thereof  and  set  aside  the  tax  proceed- 
ings, are  required,  as  a  condition  of  relief,  to  pay  the  amounts 
of  taxes  which  are  justly  chargeable  to  them?  Because  the 
law  of  1878,  as  amended,  makes  ample  provision  for  reassess- 
ing the  tax  by  a  uniform  rule  in  accordance  with  existing 
laws,  and  thus  ascertaining  the  amount  legally  and  equitably 
chargeable  to  the  plaintiff,  and  because  it  is  an  inherent  prin- 
ciple in  equity  jurisprudence  that  he  who  would  have  equity 
must  do  equity,  we  should  be  constrained  to  hold,  as  an  orig- 
inal proposition,  that  the  amended  act  of  1878  is  a  valid  law. 
The  constitutional  declaration  that  every  person  is  entitled 
to  a  certain  remedy  in  the  law,  and  ought  to  obtain  justice 
freely,  without  being  obliged  to  purchase  it,  completely  with- 
out denial,  promptly  without  delay,  conformably  to  the  laws 
(Const.,  art.  I.,  sec.  9),  is  invoked  to  overthrow  the  amended 
act  of  1878.  The  remedy  to  which  a  party  is  entitled  is  fre- 
quently uncertain  until  made  certain  by  the  judgment  of  the 
court;  litigation  has  always  been  attended  with  expense;  de- 
lays have  always  occurred  in  the  progress  of  law  suits;  and 
parties  have  often  failed,  through  defect  of  proof  or  other 
causes,  to  get  their  just  rights  at  the  end  of  litigations.  Not- 
withstanding the  declaration  in  the  constitution,  doubtless 
these  things  will  continue  to  happen;  for  there  has  not  yet 
been  developed  sufficient  wisdom  on  earth  to  establish  a  sys- 
tem of  jurisprudence  free  from  these  hindrances  to  absolute 
justice;  and  the  framers  of  the  constitution  never  supposed 
that  they  could  do  so  in  a  paragraph,  and  did  not  attempt  it 
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The  declaration  simply  means  that  laws  shall  be  enacted  giv- 
ing a  certain  remedy  for  all  injuries  or  wrongs,  and  that  the 
rights  of  every  suitor  shall  be  honestly  and  promptly  adjudi- 
cated, and  enforced  in  conformity  with  the  laws.  We  find 
nothing  in  the  act  under  consideration  which  contravenes  that 
declaration. 

We  have  made  the  foregoing  observations  upon  the  act,  not 
because  they  are  necessary  to  a  decision  of  the  question  of  its 
validity,  but  in  deference  to  the  very  able  argument  on  the 
subject  submitted  by  Messrs.  Hastings  &  Greene  and  Tracy 
&  Bailey,  who,  although  not  of  counsel  in  the  cause,  are  of 
counsel  in  other  causes  involving  the  same  question,  and  who 
have,  by  permission,  kindly  submitted  to  us  an  argument  of 
the  question.  We  rest  our  judgment  that  the  act  of  1878,  as 
amended,  is  a  valid  law,  upon  the  decision  in  Plumer  v.  The 
Supervisors^  supra/  and  on  the  authority  of  that  case  wo 
should  so  hold,  even  though  we  now  doubted  the  correctness 
of  that  decision,  which  we  do  not.  We  leave  this  branch  of 
the  case  with  the  single  remark,  that  the  reassessment  is  to  be 
made  of  the  property  which  should  have  been  assessed  in  the 
first  instance,  and  upon  the  basis  of  the  value  of  such  property 
in  the  year  that  it  should  have  been  assessed,  which  in  this 
case  is  the  year  1877.    This  is  obvious. 

2.  It  is  argued  with  great  earnestness  and  ingenuity,  that 
the  amended  act  of  1878  is  not  applicable  to  this  case,  for  the 
reason  that  the  issue  herein  was  joined  before  the  act  was 
passed,  or  at  least  before  the  enactment  of  the  amendatory  act 
of  1879,  which  gave  it  validity.  Considering  the  manifest 
object  of  the  legislation  in  question,  made  apparent  by  the  cir- 
cumstances existing  when  these  acts  were  passed,  and  the 
evils  which  the  legislature  sought  to  remedy,  as  well  as  the 
language  employed,  we  cannot  doubt  that  the  act  is  applicable 
to  all  of  the  specified  cases  tried  after  its  passage,  upon  issues 
joined  therein,  without  regard  to  the  time  when  the  actions 
were  commenced  or  when  the  issues  were  joined.     The  lan- 
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guage of  the  law  is,  "in  all  actions  hereafter  tried  upon  issue 
joined,"  etc.  To  construe  this  language  to  mean  "issue  here- 
after joined,"  would  come  very  near  being  an  interpolation, 
and  would,  we  believe,  do  violence  to  the  plain  and  obvious 
intention  of  the  legislature.  If  the  action  is  disposed  of  with- 
out issue,  the  law  has  no  application  to  it;  and  if  the  plaintiff 
show  himself  entitled  to  relief,  he  must  have  it  without  con- 
dition. Otherwise,  if  issue  shall  have  been  joined.  This,  we 
think,  is  the  plain,  natural  import  of  the  language  employed. 
We  hold,  therefore,  that  this  case  is  ruled  by  the  law  in  ques- 
tion. 

3.  A  single  question  remains  to  be  considered.  Section 
12105,  E.  S.,  corresponds  with  section  5  of  1878.  The  former 
section  refers  to  section  l^lOa  in  these  words:  "  In  all  actions 
hereafter  tried  upon  issue  joined  in  any  of  the  courts  of  this 
state,  in  which  it  shall  be  sought  by  either  party  to  avoid  or 
set  aside,  in  whole  or  in  part,  any  assessment,  tax  or  tax  pro- 
ceeding, for  any  of  the  causes  mentioned  in  section  1210a  of 
these  statutes,"  etc.  The  act  of  1879  repeals  section  1210a. 
One  of  the  learned  counsel  argues  (if  we  correctly  understood 
his  argument),  that  since  its  repeal  no  resort  can  be  had  to  it 
to  ascertain  the  scope  of  section  12105.  The  point  is  not  well 
taken.  Although  section  1210a  is  not  a  law  and  has  no  longer 
the  form  of  a  law,  it  was  not  annihilated  by  its  repeal,  and  a 
reference  to  it  in  the  following  section  is  just  as  effectual  as 
ever  it  was  to  determine  the  cases  to  which  the  latter  section 
is  applicable.  That  section  has  the  same  force  and  effect  as  it 
would  have  were  the  words,  "  on  the  ground  that  such  assess- 
ment, tax  or  tax  proceeding  is  for  any  reason  invalid,"  etc., 
inserted  therein,  instead  of  the  words  "  for  any  of  the  causes 
mentioned  in  section  1210a  of  these  statutes." 

By  the  Court, —  The  order  of  the  circuit  court  is  aflSrmed. 
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Tewksbury  vs.  Schulenbero  and  others. 
Februai^  24  —  March  P,  1880. 

(1,  2)  Secondary  Evidence.     (3)  Cause  of  Action.     Franchise:  How  far 
compliance  mth  legislative  requirements  must  he  shown. 

1.  In  an  action  for  tolls  due  npon  logs  ran  through  plaintifiTs  dam,  defend- 

ants haying  failed  to  produce,  upon  due  notice,  the  scale  book  of  the 
logs  cut  at  their  camp,  there  was  no  error  in  admitting  secondary  proof 
of  the  contents  of  such  book  (by  testimony  of  the  person  who  kept  it), 
together  with  the  evidence  that  all  the  logs  so  scaled  were  run  through 
the  dam. 

2.  Where  defendant's  agent,  charged  with  cutting,  hauling  and  getting  out 

the  logs,  employed  a  person  to  keep  another  scale  book,  at  the  landing, 
and  such  book  had  been  delivered  to  and  retamed  by  defendants,  and 
they  had  made  settlements  for  stumpage  in  accordance  therewith:  Heldy 
that  testimony  of  their  said  agent  as  to  its  contents  was  properly 
admitted. 

3.  PlaintifiT  was  authorized  by  statute  to  maintain  certain  dams,  with  a  pro- 

viso that  they  should  not  raise  the  water  above  a  certain  height;  was  re- 
quired to  build  and  mamtain  suitable  slides  and  flood-gates  for  specified 
purposes,  keep  them  in  repair,  and  also  keep  them  open  at  certain  times; 
and  when  he  should  have  completed  "said  dams  as  aforesaid,''  was  to 
have  power  to  collect  tolls  on  logs,  etc.,  passing  over  the  slides  or  driven 
by  the  cud  of  the  dams,  as  a  compensation  for  maintaining  such  dams; 
vrith  a  proviso  that  he  was  at  all  times  to  comply  with  the  provisions  as 
to  slides  and  flood-gates.  Held^  that,  upon  showing  that  his  dams  were 
"in  good  repair  "  and  " fit  to  run  logs  through,"  that  the  slides  and 
gates  were  sufficient,  and  that  defendants  could  not  have  run  their  logs 
through  without  the  aid  of  such  dams,  he  was  entitled  to  recover  the 
tolls,  without  further  jroof  on  his  part  of  compliance  with  the  statutes. 

A.PPEAL  from  the  Circuit  Court  for  St.  Croix  County. 

Action  to  recover  plaintiff's  charges  for  aiding  the  defend- 
ants in  driving  logs  out  of  the  north  fork  of  Clam  river  by 
means  of  dams  constructed  and  maintained  therein  by  the 
plaintiff.  Plaintiff  claimed  the  right  to  maintain  the  dams 
and  make  the  charges  in  question  under  ch.  164  of  1874  as 
amended  by  ch.  263  of  1876.^ 

'  Sec.  1  of  the  act  of  1874,  above  mentioned,  authorizes  the  plaintiff,  his 
Vol.  XLVIII.  — 37 
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After  the  close  of  the  testimony,  a  motion  by  defendants 
for  a  nonsuit  was  denied,  and  the  jury,  by  direction  of  the 
court,  returned  a  verdict  for  the  plaintiff  for  the  sum  de- 
manded; and,  from  a  judgment  pursuant  to  the  verdict,  the 
defendants  appealed. 

For  the  appellants,  there  was  a  brief  by  Baker  &  Spooner 
and  McClure  cfe  Marshy  and  oral  argument  by  Mr.  Marsh, 
They  contended,  among  other  things,  that  where  a  right  is 
given  by  a  private  act  of  the  legislature  upon  conditions  prece- 
dent, the  party  claiming  under  the  act  must  plead  and  prove 
performance  of  such  conditions  (Ileioitt  v.  Town  of  Grand 
Chute,  7  Wis.,  282;  People  v.  Turnpike  Road  Co,^  23  Wend., 
206,  per  Nelson,  C.  J.;  State  v.  Curry ,  1  Nev.,  251);  and 
that  in  this  case  there  was  no  proof  that  plaintiff's  dams  did 
not  raise  the  water  to  exceed  twelve  feet,  nor  that  they  had 

heirs  and  assigns,  to  maintain  a  dam  or  dams  acroes  the  north  fork  of 
Clam  river,  at  certain  specified  points,  "  provided,  that  such  dam  or  dams 
shall  not  raise  the  water  to  exceed  twelve  feet."  Section  2  provides  that  "  the 
aforesaid  Tewkshury,  his  heirs  or  assigns,  shall  build  suitable  slides  in  said 
dam  or  dams,  for  running  logs,  timber  and  lumber  over  the  same,  and  shall 
keep  the  same  in  repair;  they  shall  be  kept  open  at  all  times  when  said  river 
is  at  a  driving  stage  and  there  are  logs,  timber  or  lumber  to  run  over  said 
dams,  and  when  it  is  not  necessary  to  hold  the  water  back  for  the  purpose 
of  driving  or  flooding  logs,  timber  or  lumber  below  the  said  dam  or  dams,  for 
which  purposes  flood-gates  shall  be  kept  in  repair  and  buUt  in  such  manner  as 
to  shut  in  such  manner  as  the  case  may  require,  to  flood  said  logs,  timber  or 
lumber."  Sec.  4,  as  amended,  provides  that,  "  when  the  aforesaid  Tewk^ury, 
his  heird  or  assigns,  shall  have  completed  the  said  dam  or  dams  as  aforesaid, 
the  said  Tewksbury,  his  heirs  or  assigns,  are  hereby  authorized  and  empow- 
ered to  receive  and  collect  from  the  owners  of  all  lumber,  timber  and  logs, 
passing  over  such  slides  or  driven  by  the  aid  of  such  dams,  as  a  compensation 
for  maintaining  such  dam  or  dams,  the  sum  of  fifteen  cents  per  thousand  feet, 
board  measure,  the  amount  to  be  ascertained  by  scale  on  the  landings  in  the 
woods;  and  the  aforesaid  Teickshury,  his  heirs  and  assigns,  shall  have  a  lien 
on  all  logs,  timber  and  lumber  run  over  said  dam  or  dams,  or  driven  by  the 
aid  thereof,  until  the  charges  aforesaid  shall  be  fully  paid,  which  lien  may  be 
enforced  in  the  same  manner  as  the  lien  of  laborers  upon  logs;  prodded,  that 
the  said  Tewkshury,  his  heirs  and  assigns,  shall  at  all  times  comply  with  the 
provisions  of  section  2  of  this  act." 
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been  kept  in  repair,  nor  that  the  gates  had  been  kept  opefn  or 
closed  as  provided  in  the  charter,  nor  that  the  flood-gates  were 
constructed  in  the  manner  there  provided.  Counsel  also  con- 
tended that  the  court  erred  in  admitting  incompetent  evidence 
as  to  the  quantity  of  logs  run  through  the  dam. 

For  the  respondent,  there  was  a  brief  by  John  W.  Bashford 
and  0.  H,  Comfort^  his  attorneys,  with  Bashford  <&  SpUde^ 
of  counsel,  and  oral  argument  by  B.  M,  Bashford, 

Cole,  J.  It  was  undoubtedly  incumbent  on  the  plaintiff  to 
show  the  amount  of  logs  owned  by  the  defendants  which  had 
been  run  over  his  dams,  on  which  he  claimed  to  be  entitled  to 
collect  toll.  This,  we  think,  he  did  do  by  the  best  prool  within 
his  power  to  offer  upon  the  subject.  The  witness  Daniel  Fox 
testified,  in  substance,  that  he  had  charge  of  the  defendant's 
books  at  the  camp  where  the  logs  in  question  were  cut;  and 
that  he  kept  an  account  of  each  day's  work,  and  himself  re- 
corded in  these  books,  from  the  scaler's  shingle,  the  quantity 
scaled.  He  said  that,  without  the  books,  from  his  recollec- 
tion, he  could  state  the  amount  appearing  by  the  boolfs  to 
have  been  scaled;  and  he  gave  the  amount.  The  scale  book 
was  in  the  possession  of  the  defendants,  who  had  been  served 
with  due  notice  to  produce  it  on  the  trial.  They  failing  to 
produce  the  book,  there  can  be  no  doubt  that  the  plaintiff  was 
entitled  to  give  secondary  evidence  of  its  contents,  even  if  the 
testimony  of  the  witness  had  been  objected  to,  as  it  was  not. 

There  was  certainly  evidence  from  which  the  jury  might 
well  have  found  that  all  these  logs  which  were  banked  and 
scaled  for  the  defendants,  above  the  plaintiff's  dam,  during 
the  winter  of  1875-6,  were  run  through  the  dam.  But  it  is 
insisted  that  the  court  erred  in  admitting  the  testimony  of  the 
witness  Patrick  Fox  against  the  defendants'  objection.  This 
witness  had  charge  of  and  conducted  the  business  of  cutting, 
hauling  and  getting  out  the  logs  for  the  defendants  that  win- 
ter; indeed,  he  had  an  interest  in  the  profits  of  the  business. 
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He  States  the  number  of  feet  which  were  banked,  sluiced  and 
run  through  the  plaintiff's  dam.  He  said  he  employed  a  com- 
petent young  man  to  do  the  scaling  at  the  landing,  and  exam- 
ined the  books  in  which  the  scale  was  recorded  from  time  to 
time.'  He  testified  as  to  the  contents  of  the  scale  bookj  and  as 
to  the  amount  of  logs  thus  got  out.  It  is  said  that  all  this 
evidence  relating  to  the  quantity  of  logs  scaled  and  run  through 
the  plaintiff's  dam,  which  was  thus  founded  on  the  scale  book, 
was  in  the  nature  of  the  declarations  of  an  agent,  and  is  not 
admissible  to  prove  a  claim  against  the  principal.  It  seems 
to  us  that  this  objection  is  wholly  untenable.  The  plain  pur- 
pose of  this  testimony  was  to  prove  the  quantity  of  logs  scaled 
as  shown  by  the  scale  book.  It  was  strictly  secondary  evi- 
dence of  the  contents  of  a  book  in  the  possession  and  under 
the  control  of  the  defendants,  which  they  were  required  to  pro- 
duce at  the  trial. 

The  able  counsel  for  the  defendants  would  surely  not  wish 
to  be  understood  as  controverting  so  elementary  a  principle  in 
the  law  as  that  a  party  may  give  secondary  evidence  of  the 
contents  of  a  book  or  instrument  in  the  possession  of  his  ad- 
versary, who,  after  due  notice,  has  refused  to  produce  such 
book  or  instrument.  It  is  true,  the  entries  in  the  scale  book 
were  made  by  persons  employed  by  Patrick  Fox,  and  not  by 
the  defendants.  But  still  it  appears  that  the  scale  book  was 
delivered  to  the  defendants  and  retained  by  them,  and  they 
had  actually  made  settlements  for  stumpage  based  upon  the 
accuracy  of  its  contents.  Having  thus  treated  the  book  the 
same  as  though  the  entries  had  been  made  by  one  of  their  own 
servants,  the  witness  might  testify  as  to  its  contents;  for  pre- 
sumably the  book  was  correct  as  to  its  entries.  If  the  testi- 
mony as  to  its  contents  was  not  correct,  the  defendants  certainly 
had  the  means  at  hand  to  disprove  it.  They  had  but  to  pro- 
duce the  book  itself,  the  superior  evidence,  to  put  an  end  to 
all  controversy  upon  the  point.  Under  the  circumstances  we 
have  no  doubt  that  the  evidence  objected  to  was  admissible. 
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The  amendmeat  to  the  complaint,  so  as  to  make  it  state  the 
true  amount  of  logs  proved  to  have  been  driven  through  the 
dams  in  question,  was  properly  allowed.  It  was  a  matter  not 
material,  and  rested  largely  in  the  discretion  of  the  court  below. 

It  is  further  objected  that  the  court  eri^ed  in  directing  a  ver- 
dict for  the  plaintiff,  because  of  his  failure  to  prove  that  he 
had  performed  the  conditions  precedent  necessary  for  him  to 
perform  in  oixJer  to  recover  toll  for  the  use  of  his  dams.  But 
we  think  this  objection  cannot  prevail.  The  plaintiff  testified 
that  his  dams  were  in  good  repair,  fit  to  run  logs  through,  and 
that  the  defendants  could  not  have  driven  their  logs  without 
the  use  of  his  dams.  He  certainly  showed  a  right  to  recover 
toll  on  the  logs  run  by  means  of  his  dams. 

It  follows  from  these  views  that  the  judgment  of  the  circuit 
court  must  be  affirmed. 

By  the  Court. — Judgment  affirmed. 


Tewksbuby  vs.  Beonson  and  another.  r^"^l 

February  24  —  March  9, 1880.  ^ff^i 


Lien:  Assignment.  (1)  When  statutory  right  to  lien  does  not  pass  "by  as* 
signment. 

Lien  on  Loos.  (2, 3)  Amendment  of  complaint  to  charge  personally  a  dif- 
ferent defendant, 

1.  The  general  rule  in  this  state  is,  that,  in  the  absence  of  any  statutory 

provision  to  the  contrary,  the  assignment  of  a  daim  for  which  the  as- 
signor may  have  by  law  a  specific  lien,  before  action,  destroys  the  right 
to  the  lien  (Caldwell  v.  Lawrence,  10  Wis.,  331);  and  a  rettssigtiment 
to  him  does  not  revive  the  lien. 

2.  An  action  to  enforce  a  lien  given  by  statute  for  tolls  on  logs  run  through 

plaintiff's  dam,  is  an  action  at  law  on  contract  (Marsh  v,  Fraser,  27 
Wis.,  596). 

3.  In  such  an  action  against  X  and  Y,  the  complaint,  alleging  that  X  owned 

the  logs  and  that  Y  had  some  claim  upon  or  interest  in  them,  demanded 
a  personal  judgment  against  X  for  the  amount  of  the  tolls,  and  that 
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the  same  be  declared  a  lien  upon  the  logs.  It.  appearing  on  the  trial 
that  Y  owned  the  logs,  and  the  action  being  dismissed  as  to  X,  it  was 
an  abuse  of  discretion  to  refuse  plaintiff  penmssion  to  amend  the  com- 
plaint so  as  to  demand  a  personal  judgment  against  Y. 

APPEAL  from  the  Circuit  Court  for  St.  Croix  County. 

PlaintifE  is  the  owner  of  certain  dams  across  Clam  river,  in 
Barron  county,  erected  and  maintained  by  him  pursuant  to  au- 
thority conferred  by  chapter  154:,  Laws  of  1874,  as  amended 
by  chapter  233  of  1876.  This  action  is  to  enforce  a  lien  on  a 
quantity  of  logs  sluiced  through  such  dams  in  1876,  for  the 
tolls  which  the  act  authorizes  the  plaintiff  to  charge  therefor. 
The  action  was  originally  brought  against  the  members  of  the 
firm  of  T.  &  J.  Sutton  and  the  above  named  defeudants.  The 
complaint  avers  that  logs  marked  with  four  specified  marks 
were  thus  sluiced  through  the  dams;  that  T.  &  J.  Sutton  were 
the  owners  of  such  logs;  and  that  Bronson  <&  FoUom  had 
some  claim  or  interest  in  them.  A  personal  judgment  is  de- 
manded against  the  Suttons  for  the  amount  of  such  tolls,  and 
that  the  same  be  declared  a  lien  on  the  logs.  The  defendants 
answered  jointly,  that,  before  the  action  was  commenced,  the 
plaintiff  assigned  the  claim  in  suit  to  a  third  party.  The  re- 
mainder of  the  answer  is  substantially  a  general  denial.  On 
the  trial,  the  plaintiff  testified  that  he  did  assign  the  claim  as 
alleged  in  the  answer,  but  that  the  assignee  reassigned  the 
same  to  him  before  the  action  was  commenced..  The  testi- 
mony tended  to  show  that  logs  bearing  three  of  the  marks 
specified  in  the  complaint  were  passed  through  the  plaintiff's 
dams,  and  that  those  marked  with  two  of  the  marks  (being 
most  of  the  logs  on  which  toll  is  demanded)  belonged  to 
Bronson  <&  Folsorriy  and  the  remainder  to  the  Suttons.  On 
motion  of  the  plaintiff,  the  action  was  dismissed  as  to  the 
Suttons,  and  all  the  averments  in  the  complaint  relating  to 
the  logs  marked  with  their  mark  were  stricken  out.  The 
plaintiff  also  asked  leave  further  to  amend  the  complaint  "  by 
changing  the  prayer  for  relief  therein  so  as  to  demand  a  per- 
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sonal  judgment  against  Brori'Son  <&  FolBom^  so  that  said  com- 
plaint will  conform  to  the  facts  as  proved."  The  circuit  court 
denied  the  motion  and  nonsuited  the  plaintiff.  Judgment 
was  entered  dismissing  the  action,  with  costs;  and  plaintiff 
appealed  from  the  judgment. 

For  the  appellant,  there  was  a  brief  by  John  W.  BasJiford 
and  0.  H.  Coinforty  his  attorneys,  with  Bashford  &  Spilde^ 
of  counsel,  and  oral  argument  by  B.  M.  Bashford.  They 
contended,  1.  That  the  amendment  asked  for  by  plaintiff,  if 
deemed  necessary  to  entitle  him  to  a  money  judgment  against 
Bronson  and  Folsom^  should  have  been  allowed.  "  If  the 
plaintiff  demands  relief  in  equity,  when,  upon  the  facts  stated, 
he  is  only  entitled  to  a  judgment  at  law,  or  vice  versa^  his  ac- 
tion does  not,  as  formerly,  fail  because  of  the  mistake.  He 
may  still  have  any  judgment  appropriate  to  the  case  made  by 
the  complaint."  Leonard  v.  Rogan^  20  Wis.,  542.  To  the 
same  effect  are  Fox  B.  V.  Railroad  Co.  v.  Shoyer,  7  Wis., 
365;  M.  €&  if.  Railroad  Co.  v.  Finney^  10  id.,  388;  Brandeis 
V.  Neustadtl^  13  id.,  142;  Tenney  v.  State  Bank,  20  id.,  152; 
Stroehe  v.  Fehl,  22  id.,  337;  Hopkins  v.  Oilman,  id.,  476; 
Schumaker  v.  ffosveler,  id.,  43.  And  where  an  issue  not  pre- 
sented by  the  pleadings  has  been  fully  litigated  on  the  trial,  tlie 
complaint  or  answer  may  be  amended  to  conform  to  the  facts 
proved.  E.  S.  1878,  sees.  2830,  2669,  2671;  Dixon's  note  to 
Brayton  V.J  ones,  5  Wis.,  627;  Yilas  v.  Mason,  25  id.,  310; 
Gilbankv.  Stephenson,  31  id.,  592;  Giffert  v.  West,  33  id., 
617,  622;  Hodge  v.  Sawyer,  34  id.,  397;  Flanders  v.  Cottrell, 
36  id.,  564;  Weston  v.  McMillan,  4k2  id.,  567;  Russell  <&  Co. 
V.  Loomis,  43  id.,  545.  See  the  whole  subject  of  amendment 
under  the  code  fully  discussed  in  Supervisors  v.  Decker,  30 
Wis.,  624;  and  the  rule  and  reasoning  in  that  case  adopted  in 
Pomeroy  on  Kemedies,  etc.,  §§  562,  564.  Counsel  criticised  an 
apparently  conflicting  statement  in  Wrigglesworth  v.  Wrlg- 
glesworth,  45  Wis.,  on  p.  259,  as  not  sustained  by  the  author- 
ities cited.      lie  further   cited,  in  support  of  the  proposed 
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amendment,  Lacknerv.  Turnhull^  7  Wis.,  105,  referred  to  ap- 
provingly in  N'ary  v.  Hen7ii^4th  Wis.,  475;  Moore  v.  Buggies^ 
15  id.,  275;  WiUe  v.  Meyer^  11  id.,  295;  Challoner  v.  How- 
ard^ 41  id.,  355;  State  exrel.  Mitchell  v.  Smithy  14  id.,  564; 
Tewksbury  v.  Schulenbergy  41  id.,  592;  Pomeroy's  Rem., 
§  580 ;  R.  S.,  sees.  2646, 2886 ;  Dunning  v.  Stoval,  30  Ga.,  444 ; 
Glaciud  V.  Black,  50  N.  Y.,  145,  and  67  id.,  563.  2.  That 
under  the  statute  authorizing  the  maintenance  of  a  dam,  and 
declaring  that "  the  aforesaid  Tewkshuiry,  his  heirs  and  assigns, 
shall  have  a  lien  on  all  logs,  .  .  .  until  the  charges  afore- 
said are  fully  paid,"  plaintiff's  lien  was  assignable;  that  even 
if  that  were  otherwise,  it  would  not  be  extinguished  by  the 
transfer  of  the  claim,  but  the  right  to  enforce  it  would  be 
suspended  merely,  and  the  remedy  was  restored  as  soon  as  the 
claim  was  reacquired  by  the  plaintiff.  Phillips  on  Meclu 
Lien,  §§  266,  278;  id.,  §  56  and  cases  there  cited;  2  Washb.  R. 
P.,  292;  Kerrv.  Moore,  64  Miss.,  286;  Davis  v.  BUslajidj 
18  Wall.,  659;  Tuttle  v.  Howe,  14  Minn.,  145;  Laege  i;. 
Bossieux,  15  Gratt.,  83;  Skyrme  v.  O.  M.  cfe  M.  Co.,  8  Nev., 
219;  Bitter  v.  Stevenson,  7  Cal.,389;  Goffv.  Papin,  34  Mo., 
177.  Plaintiff  was  therefore  entitled  at  least  to  a  judgment 
establishing  his  lien  against  Bronson  and  Folsom. 

For  the  respondents,  there  was  a  brief  by  Baker  cfe  Spooner, 
their  attorneys,  with  McClure  cfe  Marsh,  of  counsel,  and  oral 
argument  by  Mr.  Marsh.  They  contended,  1.  That  as  a  con- 
dition precedent  to  any  right  to  recover,  plaintiff  must  have 
constructed  and  maintained  the  dams  in  the  manner  prescribed 
by  sees.  1  and  2,  ch.  154,  Laws  of  1874,  under  which  he 
claims;  and  his  failure  in  several  important  particulars  to 
make  proof  of  any  compliance  with  the  requirements  of  that 
act  was  of  itself  a  sufficient  ground  of  the  nonsuit  2.  That 
the  testimony  failed  to  show  the  quantity  of  logs  that  went 
over  the  dam,  and  such  failure  was  fatal  to  plaintiff's  right  to 
recover  in  the  action.  1  Wharton  on  Ev.,  §  356.  3.  That 
there  was  no  proof  that  Bronson  cfe  Folsom  owned  the  logs. 
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4.  That  there  was  no  error  in  refusing  to  allow  an  amendment 
of  the  complaint  so  as  to  make  it  demand  a  personal  judgment 
against  Bronson  cS:  Fohom,  The  refiusal  was  "entirely  within 
the  discretion  of  the  court,  and  not  the  proper  subject  of  ex- 
ception." Binnard  v.  Spring,  42  Barb.,  470;  Onondago  Co. 
Ifis.  Co.  V.  Minard,  2  N.  Y.,  101;  Olendorf  v.  Cook,  1  Lane., 
37.  Sec.  2830,  E.  S.,  authorizes  the  court  to  allow  an  amend- 
ment of  the  pleading  to  make  it  conform  to  the  facts  proven, 
when  such  amendment  does  not  change  substantially  the 
claim  or  defense.  But  the  amendment  there  proposed  would 
have  been  a  substantial  change  in  the  claim  against  Bronson  <& 
Folsom.  The  action  against  them  was  purely  equitable,  and 
judgment  could  not  go  against  them  on  a  cause  of  action 
purely  legal.  Wrigglesworth  v.  Wrigglesworth,  45  Wis.,  256, 
and  cases  there  cited;  Nosser  v.  Corwin,  36  How.  Pr.,  640. 

5.  That  the  lien  granted  by  statute  is  simply  in  aid  of  the 
judgment  against  the  owners  of  the  logs;  and,  the  action  hav- 
ing been  dismissed  against  the  Suttons,  who  were  the  debtors, 
the  lien  fell  with  it.  6.  That  the  assignment  of  the  claim 
before  the  commencement  of  the  action  destroyed  the  lien. 
Caldwell  v.  Lawrence,  10  Wis.,  331. 

Lyon,  J.  1.  By  granting  the  nonsuit,  the  learned  circuit 
judge  necessarily  held  that  the  assignment  by  the  plaintiff  of 
the  claim  for  tolls  destroyed  the  right  to  a  lien  therefor  on 
the  logs,  and  that  such  right  was  not  restored  by  the  reas- 
signment of  the  claim  to  the  plaintiff  before  the  action  was 
brought. 

In  Caldwell  v.  Lawrence,  10  Wis.,  331,  this  court  held  that 
the  right  to  a  lien  given  by  statute  to  mechanics  and  others  is 
not  assignable,  but  is  a  mere  personal  right,  which  cannot  be 
prosecuted  by  the  assignee  of  the  debt  or  demand  for  labor  or 
materials  in  his  own  name.  In  that  case  the  petition  for  the 
lien  was  filed  by  the  person  who  furnished  the  materials  be- 
fore he  assigned  the  claim  to  the  plaintiff.     In  substance  and 
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effect  this  is  a  ruling  that  the  assignment  of  a  claim  before 
actioh,  by  one  who  might  enforce  a  specific  lien  therefor, 
destroys  the  right  to  suclilien  and  reduces  the  claim  to  a  mere 
personal  demand.  The- fact  is  mentioned  in  the  opinion  that 
the  legislature  had  previously  taken  the  same  view  of  the 
statute  by  providing  for  the  enforcement  of  a  lien  in  a  specific 
case  by  an  assignee.  Laws  of  1859,  ch.  113.  In  1862  the 
same  provision  was  incorporated  in  the  law  giving  a  lien  on 
logs  and  lumber  for  work  and  supplies  in  certain  counties. 
Tay.  Stats.,  17T2,  §  45. 

The  plaintiff's  right  to  a  lien  for  tolls  depends  upon  section 
4,  ch.  154  of  1874,  as  amended  by  chapter  263  of  1876,  which 
gives  the  lien  and  authorizes  its  enforcement  "  in  the  same 
manner  as  the  lien  of  laborers  on  logs."  In  respect  to  such 
lien  he  stands  on  the  same  footing  as  "  laborers  on  logs,"  un- 
less there  is  something  in  the  act  which  gives  him  a  better 
remedy.  Counsel  argue  that  the  words  "  the  said  Tewksbury, 
Jiis  heirs  and  assigns,"  as  employed  in  section  4,  renders  the 
right  to  a  lien  assignable.  We  think  not  These  words  are 
employed  several  times  in  the  act,  and  manifestly  refer  in 
each  case  to  the  franchise.  Tewksbury  may  collect  tolls  on 
logs  run  by  aid  of  the  dams;  or  his  assignee  of  the  right  to 
maintain  the  dams  may  do  so;  or  his  heir  may  do  so,  if 
Tewksbury  die  without  having  assigned  the  franchise.  But 
we  find  nothing  in  the  act  which,  by  any  authorized  rule  of 
construction,  permits  an  assignment  of  the  right  to  a  lien.  If 
the  right  to  a  lien  was  destroyed  by  the  assignment  of  the 
claim,  no  argument  is  necessary  to  prove  that  the  reassignment 
thereof  to  the  plaintiff  did  not  and  could  not  revive  it. 

There  are  cases  which  hold  the  contrary  doctrine,  and  main- 
tain it  with  great  force  of  reasoning;  but  the  case  of  Cald- 
well V.  Lawrence^  sustained  as  it  is  by  legislative  construction, 
has  stood  unchallenged  too  long  to  be  now  lightly  overruled. 
If  a  different  rule  is  desirable,  it  should  be  enacted  by  the 
legislature.     In  the  absence  of  legislative  action,  we  must  fol- 
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low  that  case,  and  hold  the  general  rule  to  be  that  the  assign- 
ment of  a  claim  for  which  the  assignor  might  have  a  specific 
lien,  before  action,  destroys  the  right  to  a  lien. 

2.  The  proposed  amendment  did  not  go  to  the  cause  of 
action,  but  only  to  the  remedy.  In  Lackner  v.  Tumhull^  7 
Wis.,  105,  an  amendment  was  sustained  which  added  to  a 
prayer  for  a  money  judgment  a  prayer  that  such  judgment  be 
made  a  specific  lien  on  certain  real  estate.  The  principle  of 
the  proposed  amendment  in  the  present  case  is  the  same.  The 
amendment  does  not  change  the  action  from  an  equitable  to  a 
legal  one.  It  was  held  in  Marsh  v.  Fraaer^  27  Wis.,  696,  that 
these  lien  suits  are  actions  at  law  on  contracts,  notwithstand- 
ing they  have  some  characteristics  of  suits  in  equity. 

There  seems  no  necessity  here  for  circuity  of  action.  No 
good  reason  is  perceived  why  the  rights  of  all  parties  may  not 
be  finally  adjudicated  in  this  action,  and  we  think  the  refusal 
of  the  circuit  court  to  allow  the  proposed  amendment  was  not 
a  proper  exercise  of  its  discretion. 

By  the  Court.  —  The  judgment  is  reversed,  with  directions 
to  the  circuit  court  to  allow  the  amendment  and  award  a  new 
triaL 


Smith  vs.  Lander. 
February  24 —March  9,  1880. 


New  Trial.    (1)  When  order  granting  or  denying,  reversed.    (2)  Costs 

offonner  trial. 

1.  On  a  motion  for  a  new  trial  upon  the  ground  that  the  verdict  is  against 

the  weight  of  evidence,  the  order  of  the  circuit  court,  whether  it  grant 
or  deny  the  motion,  will  not  be  reversed  by  this  court,  except  where 
there  was  an  abuse  of  discretion,  or  where  the  order  appears  to  have 
proceeded  upon  an  erroneous  view  of  the  law. 

2.  A  new  trial  should  not  be  granted  on  the  ground  above  stated  (where  the 

verdict  does  not  appear  to  have  been  perverse  or  corrupt),  except  upon 
terms  of  paying  the  costs  of  the  former  trial. 
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APPEAL  from  the  Circuit  Court  for  Pierce  County. 
Action  on  a  promissory  note  alleged  to  have  been  executed  by 
defendant  to  F.  L.  Stevens  or  bearer,  payable  three  months  after 
date.  The  complaint  avers  that  plaintiff  is  the  lawful  owner  and 
holder  of  the  note,  and  that  default  has  been  made  thereon. 
The  answer  is,  that  the  note  was  made  payable  to  Stevens 
alone;  that  there  was  a  certain  contemporaneoufl  agreement 
between  Stevens  and  plaintiff  as  to  the  manner  in  which  it 
might  be  paid;  and  that,  after  its  delivery  to  Stevens,  it  was 
fraudulently  altered  by  inserting  the  words  "  or  bearer  "  after 
the  name  of  the  payee. 

At  the  trial,  plaintiff's  objection  to  the  introduction  of  any 
evidence  under  the  answer,  on  the  ground  that  it  did  not  state 
any  defense,  was  overruled.  The  court  submitted  to  the  jury 
the  questions,  whether  the  note  was  fraudulently  altered  as 
alleged  in  the  answer,  and  whether,  if  so,  defendant  was  guilty 
of  negligence  in  executing  the  note  in  the  shape  in  which  he 
must  have  executed  it  if  his  testimony  on  that  subject  was 
true  (i.  e.,  with  a  blank  space  after  the  payee's  name,  in  which 
the  words  "or  bearer  "might  be  written);  the  court  stating 
that  plaintiff  appeared  from  the  evidence  to  be  an  innocent 
purchaser. 

After  a  verdict  for  the  defendant,  plaintiff  moved  for  a  new 
trial,  on  the  grounds,  among  others,  that  the  court  erred  in 
admitting  evidence  under  the  answer,  and  in  submitting  the 
question  of  negligence  on  defendant's  part,  and  that  the  ver- 
dict was  against  the  law  and  the  evidence.  A  new  trial  was 
granted;  and  defendant  appealed  from  the  order. 

The  appeal  was  submitted  on  briefs  of  Wellington  VanncUta 
for  the  appellant,  and  a  brief  of  Baker  cfe  Spooner  for  the 
respondent. 

For  the  appellant  it  was  argued,  among  other  things,  1.  That 
as  the  evidence  was  conflicting,  and  nearly  balanced,  it  must 
be  presumed  that  no  court  would  invade  the  province  of  the 
jury  by  setting  aside  the  verdict  merely  because  the  judge,  if 
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sitting  as  a  Juror,  would  have  rendered  a  different  verdict. 
Edmister  v.  Garriaon^  18  Wis.,  603;  Yan  Doran  v.  Arm- 
strong,  28  id.,  242;  Janaaen  v.  Lainmers,  29  id.,  92.  2.  That 
if  the  new  trial  had  been  granted  on  the  ground  that  the  ver- 
dict was  against  the  weight  of  evidence,  it  would  have  been 
only  upon  tenns  that  plaintiff  pay  the  costs  of  the  former  trial. 
Emmons  v.  Sheldon,  26  Wis.,  648;  Carroll  v.  More,  30  Wis., 
574;  Pound  v.  Hoan,  45  id.,  130.  3.  That  it  must  therefore 
'  be  concluded  that  the  new  trial  was  granted  for  some  supposed 
error  of  the  court;  and  such  supposed  error  was  reviewable  on 
this  appeal.  Duffy  v.  Railway  Co,,  34  Wis.,  188;  Seymour 
V.  Colburn,  43  id.,  70;  Jones  v.  Evans,  28  id.,  168;  Bushnell 
V.  Scott,  21  id.,  457.  4.  That  there  was  no  error  in  refusing 
to  charge  the  jury  that  defendant  was  guilty  of  negligence, 
but  that  question  was  properly  left  to  the  jury.  Even  where 
all  the  facts  are  undisputed,  it  is  for  the  jury  to  determine 
what  is  reasonable  care.  Langhoff  v.  Railway  Co.,  19  Wis., 
490;  Dorsey  v.  Construction  Co.,  42  id.,  683;  TF.  C.  <&  P.  B. 
R.  Co.  V.  McEhoee,  67  Pa.  St.,  315;  La/ncaster  Bank  v.  Moore, 
78  id.,  407;  Citizens^  Ins.  Co.  v.  Marsh,  5  Wright,  586  j  P.  <b 
C.  B.  B.  Co.  V.  McClurg,  6  P.  F.  Smith,  295;  Pa.  B.  B.  Co. 
V.  Bamett,  9  id.,  269;  Johnson  v.  Bruner,  11  id.,  58;  Man- 
gam  v.  BrooTdyn  B.  B.  Co.,  38  N.  Y.,  455;  HacTcford  v. 
Railroad  Co.,  53  id.,  654;  Gillespie  v.  Newburgh,  54  id.,  468; 
Bailroad  Co.  v.  Stout,  17  Wall.,  659;  D.  (&  M.  B.  B.  Co.  v. 
Van  Steinburg,  17  Mich.,  99;  Bindge  v.  Coleraine,  11  Gray, 
157;  City  of  Bockford  v.  Hildebrand,  61  HI.,  155;  Carsley 
V.  White,  21  Pick.,  256.  No  man  is  bound  to  suspect  another 
of  forgery,  and  to  provide  against  all  possibilities  of  crime. 
Briggs  v.  Ewart,  51  Mo.,  245;  Burson  v.  Huntington,  21 
Mich.,  415;  Tislierv.  Beckwith,  30  Wis.,  55;  Walker  v.  Ebert, 
29  id.,  194.  One  is  not  liable  on  a  forged  promissory  note, 
even  in  the  hands  of  an  innocent  purchaser,  even  though  the 
signature  be  genuine.  Nance  v.  Lary,  5  Ala.,  370;  Wade 
V.  Withington,  1  Allen,  561;  Fay  v.  Smith,  id.,  477;  Ives  v. 
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Farmers*  Banky  2  id.,  236-211;  Sewall  v.  Boston  Water 
Power  Co.y  4  id.,  277-282;  Belknap  v.  Banky  100  Mass.,  376; 
Draper  v.  Wood,  112  id.,  315;  Greenfield  Savings  Bank  v. 
Stowell,  123  id.,  196;  Waite  v,  Fomeroyj  20  Mich.;  425; 
Holmes  V.  Trumpery  22  id.,  427;  Ivory  v.  Michael^  33  Mo., 
398;  Preshury  v,  Michael^  id.,  542;  Washington  Savings 
Bank  v.  Ecky^  61  id.,  272;  Ooodman  v.  Eastman^  4  N.  H., 
455;  Gerrish  v,  Glines,  58  id.,  9;  McGh^athv.  Clarky  56  N.  T., 
34;  Benedict  v.  Coxoden^  49  id.,  396;  41  Barb.,  465;  Wood  v. 
Steele,  6  Wall.,  80;  Angle  v.  N.  W.  Ins.  Co,,  92  U.  S.,  333; 
Knoxville  National  Bank  v.  Clark  (Sup.  Ct  of  Iowa),  1  N. 
W.  Eep.,  N.  S.,  27. 

For  the  respondent  it  was  argued,  1.  That  this  court  will 
not  interfere  with  the  order  of  the  court  below  granting  or 
refusing  a  new  trial,  except  where  there  has  been  a  gross  abuse 
by  that  court  of  its  discretion  (Eooe  v.  Lockwood,  3  Chand., 
41;  State  v.  Zamont,  2  Wis.,  437;  Ford  v.  Ford,  3  id.,  899; 
Schcejler  v.  The  State,  id.,  823;  Cook  v.  Reims,  5  id.,  107; 
Barnes  v.  Merrick,  6  id.,  57;  Zweig  v.  Horicon  Mfg.  Co.,  14 
id.,  356;  Lewellenv.  Williams,  id.,  687);  and  that  it  would  not 
have  been  such  an  abuse  of  discretion  in  this  case  if  the  court 
had  granted  a  new  trial  expressly  on  the  ground  of  a  want  of 
"  clear  and  satisfactory  evidence  "  of  the  fact  of  alteration,  as  to 
which  the  burden  of  proof  was  on  defendant.  Kellogg  v.  Steiner, 
29  Wis.,  631 ;  Lewellen  v.  Williams,  supra.  2.  That  the  ques- 
tion of  negligence  on  defendant's. part,  the  facts  being  undis- 
puted, was  for  the  court  (Wharton's  Law  of  Neg.,  §  420,  and 
cases  there  cited;  1  Redfield  on  E.  W.,  473;  Delaney  v.  Rail- 
way Co.,  33  Wis.,  72);  and  that  the  court  should  have  held  as 
matter  of  law,  upon  the  evidence,  that  defendant,  by  his  negli- 
gence in  leaving  the  blank  after  the  name  of  the  payee,  was 
estopped  from  alleging  the  alteration  here  claimed,  as  against 
a  hoiiafide  holder  for  value.  2  Daniell  on  Neg.  Inst.,  §  1405, 
and  authorities  there  cited;  Arnold  v.  Cheque  Bank,  18 
Moak,   204  (1876);  Ingham  v.  Primrose,  97  E.  C.  L.,  82; 
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Edwards  on  Bills,  2d  ed.,  416;  Zimmerman  v.  Rote^  75  Pa. 
St.,  188;  Chapmun  v.  Rose^  56  N.  T.,  137;  Douglass  v.  Mat- 
ting^ 29  Iowa,  498;  Winchell  v.  Crider^  29  Ohio  St.,  480; 
Citizens*  National  Bank  v.  Smithy  55  N.  H.,  593;  Shirts  v. 
Overjohny  60  Mo.,  305. 

Taylor,  J.  This  is  an  appeal  from  an  order  of  the  circuit 
court  gmnting  a  new  trial  upon  the  application  of  the  plaint- 
iff. The  new  trial  appears  to  have  been  granted  on  the 
ground  that  the  verdict  was  against  the  weight  of  evidence. 
The  granting  or  not  granting  a  new  trial  upon  the  ground 
that  the  verdict  is  against  the  weight  of  evidence  is  in  nearly 
all  cases  a  matter  in  the  discretion  of  the  trial  court;  and  this 
court  will  not  interfere  with  such  order,  whether  granted  or 
denied,  nnless  it  is  clearly  apparent  that  there  was  an  abuse 
of  discretion  in  making  or  refusing  the  order.  And  it  is 
highly  proper  that  it  should  be  so.  The  learned  judge  who 
presides  at  the  trial,  and  sees  as  well  as  hears  the  witnesses  upon 
whose  testimony  the  verdict  is  founded,  is  in  a  much  better 
position  to  judge  as  to  the  fairness  of  the  verdict  than  this 
court  can  be.  His  discretion,  therefore,  in  granting  a  new 
trial  cannot  be  interfered  with,  unless  it  clearly  appears  that 
there  was  no  ground  for  granting  the  same,  or  that  it  was 
granted  upon  a  mistaken  theory  of  the  law  applicable  to  the 
case. 

The  cases  in  this  court  relied  on  by  the  learned  counsel  for 
the  appellant  for  the  reversal  of  this  order,  are  all  cases  in 
which  this  court  refused  to  reverse  orders  refusing  to  grant 
new  trials;  but  the  conclusion  sought  to  bo  drawn  from  the 
language  of  the  opinions  in  those  cases,  that  because  this 
court  will  not  reverse  an  order  refusing  a  new  trial  where  the 
evidence  is  conflicting  and  there  is  some  evidence  to  support 
the  verdict,  therefore  an  order  granting  a  new  trial,  will  be 
reversed  where  the  evidence  is  conflicting  and  there  is  evi- 
dence to  sustain  the  verdict,  does  not  follow.    The  order  being 
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to  a  great  extent  a  discretionary  order,  this  court  will  not  in- 
terfere, no  matter  whether  the  order  grants  or  refuses  the  new 
trial,  unless  it  is  apparent  that  there  is  an  abuse  of  this  dis- 
cretion. Van  Valkenburgh  v.  Hoskiiis^  7  Wis.,  496,  and  cases 
cited  in  the  opinion.  See,  also,  the  cases  cited  in  the  brief  of 
the  learned  counsel  for  the  respondent. 

It  is  said  by  the  learned  counsel  for  the  appellant,  that  this 
court  ought  to  infer  that  the  learned  circuit  judge  granted  the 
now  trial  for  the  reason  that  he  had  come  to  the  conclusion 
that  he  had  erred  in  instructing  the  jury  on  the  question  of 
negligence  on'  the  part  of  the  defendant  in  executing  and 
delivering  the  note  in  the  manner  in  which  he  says  he  exe- 
cuted it,  and  as  it  is  apparent  that  he  did  execute  it,  if  his 
evidence  is  to  bo  believed.  We  do  not  feel  justified  in  mak- 
ing any  such  inference.  We  are  of  the  opinion  that  the  in- 
structions of  the  learned  circuit  judge  were  sufficiently  favor- 
able to  the  plaintiff  on  this  point  We  entertain  very  grave 
doubts  whether,  if  the  note  was  executed  and  delivered  by  the 
defendant  to  the  payee  in  the  exact  form  it  would  have  been 
if  his  testimony  be  true  that  the  words  "  or  bearer  "  were  in- 
serted after  he  delivered  the  same,  and  without  his  knowledge, 
there  was  any  question  of  negligence  on  the  part  of  the  defendant 
either  to  be  submitted  to  the  jury  or  to  be  inferred  as  a  matter  of 
law.  The  authorities  cited  in  the  brief  of  the  learned  counsel 
for  the  appellant  would  seem  to  indicate  that  the  evidence  was 
not  sufficient  to  raise  the  question  of  negligence  on  the  part  of 
the  defendant;  and  certainly  the  facts  proven  are  not  such 
that  the  court  could  say,  as  a  matter  of  law,  that  the  defendant 
was  guilty  of  such  negligence  in  signing  and  delivering  the 
note  in  the  form  ho  claims  it  was  delivered,  as  to  deprive  him 
of  the  right  to  contest  the  question  of  its  alteration  in  the 
hands  of  a  hona  fide  holder  without  notice;  but  as  it  is  un- 
necessary to  decide  that  question  on  this  appeal,  we  forbear 
any  further  comment  upon  it. 

There  is  nothing  in  this  record  which  shows  that  the  learned 
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circuit  judge  abused  his  discretion  in  granting  tlie  new  trial 
in  this  case;  but,  as  we  must  conclude  that  the  new  trial  was 
granted  in  this  case  on  the  ground  that  the  verdict  was  against 
the  weight  of  evidence,  and  as  it  is  not  apparent  that  the  ver- 
dict was  so  wholly  unsupported  by  the  evidence  as  to  justify 
this  court  in  holding  that  it  was  a  perverse  or  corrupt  verdict, 
according  to  the  rule  established  by  this  court  in  the  case  of 
Pound  V.  Boan,  45  Wis.,  129,  and  cases  cited  in  the  opinion, 
the  order  should  have  been  granted  upon  terms  of  paying  the 
costs  of  the  former  trial;  and  because  it  was  not  so  ordered,  it 
must  be  reversed. 

By  the  Cowrt.  —  The  order  is  reversed,  and  the  cause  re- 
manded with  directions  to  the  circuit  court  to  order  a  new 
trial,  on  the  terms  that  the  plaintiff  pay  the  taxable  costs  of  the 
former  trial. 


Thb   Board  of  Supervisors  of  Ashland   County   vs. 

Stahl,  imp. 

February  24^  March  9, 1880. 

County.    (1)  Liability  for  acts  of  district  attorney. 
Attachment.    (2,  3)  Remedy  fonorongfal  attachment, 

1.  Whether  a  county  of  this  state  is  liable  for  damages,  where  the  district 

attorney  has  attached  property  maliciously  and  without  probable  cause, 
in  behalf  of  the  county,  qucgre. 

2.  For  damages  resulting  from  an  attachment  (against  property)  merely 

wrongful,  witiiout  averment  of  malice  or  want  of  probable  cause,  the  rem- 
edy in  case  of  a  discontinuance  of  the  attachment  suit  was  that  pre- 
scribed by  sees.  32, 34,  p.  1476,  Tay.  Stats.;  and  not  by  an  independent 
action,  nor  by  counterclaim  in  a  subsequent  action  by  the  county  against 
the  attachment  debtor. 

3.  Whether,  where  the  court  immediately  a4Joumed  after  the  discontinuance 

of  an  attachment  suit,  in  the  absence  of  defendant's  attorney,  it  could 
still  enable  defendant  to  have  his  damages  assessed  in  the  attachment 
suit  under  the  statutory  provisions  above  cited,  is  not  here  determined; 
but  he  has,  at  least,  no  otiier  remedy. 
Vol.  XLVIIL  — 38 
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APPEAL  from  the  Circuit  Court  for  AsUand  County. 

Defendant  appealed  from  an  order  sustaining  plaintiff's 
demurrer  to  a  co.unterclaim  set  up  in  the  answer.  The  nature 
of  the  counterclaim,  and  the  grounds  of  the  demurrer,  will 
sufficiently  appear  from  the  opinion. 

The  cause  was  submitted  on  the  brief  of  John  H.  Knight 
for  the  appellant,  and  on  separate  briefs  of  W.  M.  ToTnkins 
and  S.  N.  Setzer  for  the  respondent 

For  the  appellant  it  was  argued,  among  otber  things,  that 
whenever  a  person  unlawfully  takes  the  property  of  another, 
and  deprives  the  owner  of  its  use  and  enjoyment,  the  law 
raises  a  promise  on  the  part  of  the  wrongdoer  to  compensate  the 
owner  for  the  value  of  the  property  or  for  the  loss  of  its  use; 
and  the  amount  may  be  alleged  as  a  set-off  in  an  action  ex  con- 
tractu  by  the  party  liable  therefor.  Norden  v.  JoneSj  33 
Wis.,  600,  and  cases  there  cited.  The  promise  is  implied  from 
the  facts,  and  need  not  be  alleged.  Bliss  on  Code  PL,  381; 
Farron  v.  Sherwood^  17  N.  Y.,  227;  Jordan^  etc.y  v.  Aforh/j 
23  id.,  553;  31  Ind.,  227;  34  id.,  106;  22  Cal,  235.  The 
remedy  provided  by  statute  is  merely  cumulative,  no  negative 
words  being  used  to  indicate  that  it  was  intended  to  be  exclu- 
sive. Fai^men^  Turnpike  Road  v.  Coventry ^  10  Johns.,  389; 
Crittenden  v.  Wilson^  5  Cow.,  165;  Livingston  v.  Van  Ingen^ 
9  Johns.,  507;  Renwick  v.  Morris^  7  Hill,  575;  Zane  v. 
Salter  J  51  N.  Y.,  1;  Goodrich  v.  Milwarikee^  21  Wis.,  422. 
In  Alabama  it  has  been  held  that  an  action  on  the  case  can  be 
maintained  by  the  defendant  in  an  attachment  suit  against  the 
plaintiff  therein,  for  damages  sustained  from  an  unlawful  tak- 
ing of  the  property  under  the  writ,  although  the  attachment 
was  resorted  to  without  malice;  and  this  upon  the  ground 
that,  by  the  statute  declaring  the  plaintiff's  liability  for  dam- 
ages by  reason  of  the  attachment,  the  legislature  intended  to 
make  him  liable  for  the  taking  and  detention  of  the  prop- 
erty, although  without  malice  or  corrupt  motive  (Wilson 
V,  Outlaw^  Minor,   367;    Kirksey  v.  JoneSj  7  Ala.,  622); 
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and  the  statutes  of  tliis  state  establish  the  same  rule  of  lia- 
bility. 

For  the  respondeat  it  was  argued,  among  other  things,  1. 
That  the  claim  demurred  to  sounds  in  tort,  and  cannot  be  set 
up  as  a  counterclaim  in  this  action.  R.  S.,  sec.  2656;  Drake 
V.  Cockroft^  10  How.  Pr.,  377;  Edgerton  v.  Fogey  14  id.,  125; 
McCraney  v.  Alden^  46  Barb.,  272;  Oulbertson  v.  Lennoriy  4 
Minn.,  51;  FoUom  v.  Carliy  6  id.,  420;  Akerly  v.  VilaSy  21 
Wis.,  88.  2.  That  the  statute  provides  an  exclusive  remedy 
for  the  alleged  damages.  R.  S.,  sees.  2747-8.  Where,  as  in 
New  York  for  example,  the  statute  merely  requires  a  bond  to 
indemnify  the  attachment  defendant  against  damages  result- 
ing from  the  attachment,  without  any  provision  for  the  assess- 
ment of  such  damages,  an  action  for  the  wrongful  suing  out 
of  an  attachment  can  be  maintained,  in  the  absence  of  malice, 
only  on  the  bond.  1  Wait's  Act.  and  Def.,  428,  and  cases 
there  cited;  Tallant  v.  Burlington  Gas  Light  Co.y  36  Iowa, 
262.  Our  statute  goes  further,  and  provides  for  assessing  the 
damages  in  the  attachment  suit;  and  this  is  the  exclusive 
remedy,  in  the  absence  of  malice.  Dwarris  on  Stats.  (Am.  ed.), 
275,  note  5. 

Cole,  J.  By  his  counterclaim  the  defendant  Stahl  seeks 
to  recover  damages  for  the  wrongful  seizure  and  taking  of  his 
real  and  personal  property  under  the  writ  of  attachment  which 
was  sued  out  in  a  former  action  commenced  on  behalf  of  the 
county  on  his  oflBcial  bond,  by  the  district  attorney.  The 
ground  of  the  attachment  was,  that  Stahly  while  acting  as 
county  treasurer,  had  fraudulently  incurred  an  obligation  to 
the  county.  It  is  stated  that  Stahly  by  answer  duly  verified, 
denied  the  material  facts  contained  in  the  affidavit  of  the  dis- 
trict attorney  for  the  writ  of  attachment;  and  that  on  the  issue 
thus  joined  the  circuit  court  found  in  his  favor,  dissolved  the 
attachment  and  restored  the  property  to  his  possession.  After- 
wards, it  is  alleged  that  the  action  was  discontinued  by  the 
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plaintiff  because  it  had  been  prematurely  commenced,  and, 
within  an  hour  after  such  discontinuance  had  been  entered, 
and  while  defendant's  attorney  was  absent  from  the  court 
room,  the  court  adjourned  the  term.  In  consequence  of  such 
adjournment,  the  defendant  did  not  have  the  necessary  steps 
taken  to  have  adjudged  to  him  the  damages  and  losses  which 
he  sustained  by  reason  of  the  attachment. 

These  are  the  material  facts  on  which  the  counterclaim  is 
founded^  Now,  several  objections  are  taken  on  the  demurrer 
to  the  counterclaim  as  set  forth.  It  is  said,  (1)  that  the  claim 
was  one  which  must  be  first  presented  to  the  county  board  for 
allowance  before  suit  could  be  brought  upon  it;  (2)  that  no 
suit  could  be  maintained  for  the  damages  resulting  from  the 
unlawful  attachment  unless  that  action  was  instituted  mali- 
ciously and  without  probable  cause,  so  as  to  amount  to  a  tort, 
which  would  not  be  a  proper  counterclaim  in  this  action;  and 
(3)  that  the  defendant's  exclusive  remedy  for  the  damages  was 
in  the  original  attachment  suit. 

We  will  not  attempt  to  determine  definitely  whether  either 
of  the  first  two  points  is  well  taken  or  not.  The  learned 
counsel  for  the  defendant  has  referred  to  cases  which  hold  that 
an  action  may  be  maintained  by  the  attachment  debtor  for 
damages  sustained  where  his  property  has  been  unlawfully  at- 
tached or  interfered  with.  In  Wilson  v.  Outlaw^  Minor 
(Ala.),  367,  it  is  said  that  it  is  not  necessary  to  prove  malice 
in  order  to  recover  in  such  an  action.  In  that  case  want  of 
probable  cause  was  alleged,  and  the  decision  is  rested  some- 
what on  the  language  in  the  attachment  bond  which  was  re- 
quired to  be  given  by  statute.  A  serious  doubt  may  be 
entertained  whether  this  decision  is  not  in  conflict  with  the 
weight  of  authority  in  this  country  upon  the  subject;  and  it 
is  noticeable  that  after  it  was  made  the  legislature  of  that 
state  enacted  a  law  which  provided  that,  when  any  attachment 
was  wrongfully  and  vexatiously  sued  out,  the  defendant 
therein  might  have  an  action  for  the  damages  which  he  had 
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sustained  on  acconnt  thereof,  whether  the  attachment  suit  were 
ended  or  not.  Kirkaey  v.  JoneSy  7  Porter,  622;  see  Drake 
on  Attachments,  ch.  39;  Cooley  on  Torts,  187.  In  many  of 
the  states  it  is  held  that  an  acti&n  for  {in  attachment  maliciouMj 
obtained  is  governed  by  the  principles  of  law  applicable  to  a 
suit  for  malicious  prosecution,  and  that  it  is  essential  that 
three  things  should  concur  or  be  established  in  order  to  main- 
tain such  action:  namely,  want  of  probable  cause,  malice  in 
the  attachment  plaintiff,  and  damage  to  the  attachment  defend- 
ant. See  Drake,  above.  In  the  light  of  these  authorities  it 
is  manifest  that  the  counterclaim  is  fatally  defective  if  it  really 
proceeds  for  damages  for  an  attachment  maliciously  prose- 
cuted; for  surely  there  is  no  allegation  of  malice  on  the  part 
of  the  district  attorney  in  suing  out  the  attachment,  or  want 
of  probable  cause. 

But,  without  deciding,  or  even  intending  to  intimate,  that  a 
county  in  this  state  could  be  subjected  to  damages  in  a  case 
where  the  district  attorney  attached  property  maliciously  and 
without  probable  cause,  on  behalf  of  the  county,  we  will  pro- 
ceed to  consider  the  facts  out  of  which  the  counterclaim 
arises.  And  it  is  quite  apparent,  we  think,  when  we  examine 
them,  that  the  ground  of  the  action  is  for  damages  resulting 
from  an  attachment  merely  wrongful,  where  there  was  no  ele- 
ment of  malice  or  want  of  probable  cause  in  the  case.  Now, 
for  the  recovery  of  damages  on  that  ground,  we  are  clearly  of 
the  opinion  that  the  remedy  of  the  defendant  is  in  the  attach- 
ment suit,  and  that  an  independent  action  cannot  be  main- 
tained for  them  as  is  attempted  to  be  done  in  the  counterclaim. 
Our  statute  provides  that  before  a  writ  of  attachment  shall  be 
executed,  a  written  undertaking  on  the  part  of  the  plaintiff, 
with  sufficient  surety,  shall  be  delivered  to  the  officer  having 
the  writ  of  attachment,  to  the  effect  that,  if  the  defendant  re- 
cover judgment,  the'  plaintiff  shall  pay  all  costs  that  may 
be  awarded  to  the  defendant,  and  all  damages  which  he  may 
sustain  by  reason  of  the  writ  of  attachment,  not  exceeding  the 
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sum  specified  in  the  undertaking.  Section  7,  ch.  130,  Tay. 
Stats.  In  subsequent  sections  of  the  chapter  it  is  further  pro- 
vided, that,  if  the  action  be  dismissed  or  discontinued,  the 
court,  upon  the  request  of  the  defendant,  may  empanel  a  jury, 
which  shall  proceed  to  assess  the  damages  sustained  by  the 
defendant  by  reason  of  the  attachment,  and  the  court  shall 
render  judgment  thereon  in  favor  of  such  defendant  Section 
32.  The  defendant  may  issue  an  execution  on  such  judgment, 
and  may  also  commence  an  action  on  the  plaintiff's  undertak- 
ing, for  the  recovery  of  such  judgment  Section  34.  These 
provisions  afford  a  complete  and  ample  remedy  to  recover  all 
damages  for  wrongfully  suing  out  an  attachment,  and  are  ex- 
clusive in  their  character.  And  if  upon  common-law  princi- 
ples an  action  would  otherwise  lie  upon  the  facts  stated,  we 
have  no  doubt  that  these  provisions  were  intended  to  super- 
sede or  be  a  substitute  for  such  action. 

Nor  does  the  fact  that  the  court  adjourned  the  term  as  soon 
as  the  attachment  sqit  was  discontinued,  while  the  defendant's 
counsel  was  absent  from  the  court  room,  tend  in  any  way  to 
strengthen  or  aid  the  counterclaim.  The  defendant's  remedy, 
if  any  still  remains  to  him,  for  the  assessment  of  his  damages 
in  consequence  of  the  attachment,  is  in  that  suit  Of  course 
we  express  no  opinion  whether  it  is  in  the  power  of  the  court 
to  enable  the  defendant  to  take  the  necessary  steps  in  that 
cause  to  have  adjudged  to  him  his  damages  and  losses,  or  not 
That  question  is  not  now  before  us. 

It  follows  from  these  views  that  the  demurrer  to  the  coun- 
terclaim was  properly  sustained. 

By  the  Court.  —  Order  aflirmed. 
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SonwiCKERATn,  Administratrix,  vs.  Lohen. 

February  24-- March  9, 1880, 

Equity:  Jurisdiction:  Pleading.    (1)  Jurisdiction  of  action  for  an  ac- 
counting.   (2)  How  objection  to  equitable  Jmisdiction  must  be  taken, 

1.  The  complaint  of  an  administrafcriz,  for  an  accounting,  alleges  that  de- 

fendant, as  agent  of  plaintiff's  intestate,  received  from  the  latter 
certain  moneys  to  loan  for  him,  and  has  not  fully  accounted  therefor; 
and  that  plaintiff  is  not  in  possession  of  any  books,  papers  or  memo- 
randa, by  which  the  amount  or  the  investment  thereof  can  be  asoer- 
tamed.  Held,  that  (notwithstanding  the  statute  which  supersedes  the 
proceeding  by  bill  in  equity  for  a  discovery ^  in  aid  of  another  action)  the 
complaint  states  a  good  cause  of  action  in  equity. 

2.  After  an  answer  in  this  action,  accounting  in  part,  and  alleging  a  settle- 

ment, it  was  too  late  to  object  generally  at  the  trial  to  the  introduction 
of  any  evidence  under  the  complaint,  on  the  ground  that  the  complaint 
did  not  state  a  cause  of  action  within  the  equity  jurisdiction  of  the 
court. 

APPEAL  from  the  Circuit  Court  for  Washington  County. 

The  cause  was  submitted  on  the  brief  of  Frisby^  Weil  c& 
Barney  for  the  appellant,  and  that  of  O^Meara  cfe  Miller  for 
the  respondent. 

For  the  appellant  it  was  argued,  1.  That  equity  has  concur- 
rent jurisdiction  with  law  in  all  matters  of  account,  and 
especially  where  the  remedy  at  law  is  inadequate  or  doubtful. 
Ludlow  V.  Simondy  2  Caines'  Cas.,  1  (2  Am.  Cas.,  291  and 
notes);  1  Story's  Eq.  Jur.,  §  458  and  note  1,  and  §§  463-4; 
Willard's  Eq.,  §§  90-92,  104;  Hawley  v.  Cramer,  4  Cow., 
717,  726-7;  Southgate  v.  Montgomery,  1  Paige,  41.  This 
jurisdiction  is  not  affected  by  the  code.  4  Sandf.  Ch.,  682. 
Under  our  constitution,  the  legislature  cannot  take  anything 
from  the  original  or  primary  jurisdiction  of  equity,  aud  give 
it  to  law.  'Deery  v.  McClintock,  31  Wis.,  195.  2.  That  the 
objection  that  plaintiff  has  an  adequate  remedy  at  law,  must 
be  taken  at  the  first  opportunity,  by  answer  or  demurrer. 
Tenney  v.  State  Bank,  20  Wis.,  152,  163-4;  Boorman  v. 


48 
116 


599 
»508 


Digitized  by  LjOOQiC 


600  SUPREME  COURT  OF  WISCONSIN, 

Schwickerath,  Adm'z,  ts.  Lohen. 

SunnucJiSy  42  id.,  233,  246-7;  Ludlow  v.  Simondj  supra; 
Livingston  v.  Livingston^  8  Am.  Dec.,  662;  Wiswall  v.  Sail, 
3  Paige,  313;  Le  Hoy  v.  Piatt,  4  id.,  77;  Orandin  v.  Le  Roy, 
2  id.,  509. 

For  tlie  respondent  it  was  argued,  1.  That  before  the  stat- 
ute, equity,  having  taken  jurisdiction  in  a  case  like  this  for 
the  purpose  of  a  discovery^  proceeded  to  decide  the  cause  and 
grant  full  relief  without  turning  the  parties  over  to  their 
remedy  at  law.  Chichester  v.  Vass^  1  Munf.,  98  (4  Am.  Dec, 
531);  Middletown  Bank  v.  Buss^  3  Conn.,  135  (8  Am.  Dec, 
164);  Kearny  v.  Jeffries^  48  Miss.,  343.  2.  That  since  actions 
for  discovery  have  been  abolished  (R.  S.  1858,  ch.  137,  sec. 
55;  R.  S.  1878,  sec.  1096),  the  proper  practice  in  cases  like 
this  is  that  approved  in  Williams  M.  db  M.  Co.  v.  Baynoi'^ 
38  Wis.,  132.  See  also  Biopelle  v.  Doellner,  26  Mich.,  102; 
Olenny  v.  Stedwell^  51  How.  Pr.,  329.  3.  That,  omitting 
from  the  complaint  what  relates  to  a  discovery,  plaintiff  has 
an  adequate  remedy  at  law,  and  equity  will  not  take  jurisdic- 
tion. Cone  V.  East  Haddam  Bank^  39  Conn.,  86;  Lafever 
V.  BilVniyer^  5  W.  Va.,  33. 

Oeton,  J.  This  action,  in  the  nature  of  a  bill  in  equity,  is 
brought  by  the  executrix  against  the  defendant  as  the  agent 
of  the  intestate  while  living,  who  received  certain  moneys 
from  him  for  the  purpose  of  loaning  the  same,  and  has  not 
fully  accounted  for  the  same,  and  the  plaintiff  is  not  in  posses- 
sion of  any  books,  papers  or  memoranda  by  which  the  amount 
or  investment  thereof  can  bo  ascertained.  The  defendant 
answered,  accounting  in  part,  and  alleging  a  settlement  with 
the  intestate.  The  circuit  court  dismissed  the  complaint  on 
the  objection  of  the  defendant  to  the  introduction  of  any  evi- 
dence under  it,  on  the  ground  that  the  complaint  did  not  state 
a  cause  of  action,  or  one  within  the  jurisdiction  of  a  court  of 
equity. 

The  complaint  appears  to  state  a  good  cause  of  action ;  and 
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the  only  real  question  is,  whether  the  relief  sought  is  within 
the  jurisdiction  of  a  court  of  equity.  It  is  true  that  by  the 
statute  (section  65,  ch.  137,  R  S.  1858;  section  4096,  K.  S. 
1878)  "no  action  to  obtain  discovery  under  oath,  in  aid  of  the 
prosecution  or  defense  of  another  action,  shall  be  allowed;" 
but  this' does  not  affect  the  question  of  the  jurisdiction  of  a 
court  of  equity  in  any  proper  case  for  an  accounting. 
Whether  the  accounts  between  the  parties  are  mutual  or  not, 
where  a  discovery  is  a  necessary  part  of  the  accounting,  as  in 
this  case,  the  jurisdiction  of  a  court  of  equity  is  unquestion- 
able.  Willard's  Eq.  Jur.,  91,  and  notes  24  and  28;  1  Story's 
Eq.  Jur.,  §  458  and  note  4,  and  §  463  and  notes.  This  prin 
ciple  is  elementary,  and  supported  by  uniform  authority;  and 
this  case,  as  made  by  the  complaint,  is  clearly  within  the 
principle. 

A.fter  answer,  and  especially  after  such  an  answer,  account- 
ing in  part  and  pleading  settlement,  the  jurisdiction  of  the 
court  is  conceded,  or  at  least  objections  to  it  must  be  deemed 
to  have  been  waived.  Such  objection  must  be  taken  specially 
and  as  preliminary,  by  demurrer  or  answer,  or  it  will  be 
treated  as  waived.  1  Story's  Eq.  Jur.,  §  464;  Jones  v.  Col- 
lins, 16  Wia,  594;  Tenney  v.  State  Bank,  20  Wis.,  152; 
Boorman  v.  Sunnuchs,  42  Wis.,  233. 

By  the  Court.  —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 


Knaggs  vs.  Green. 

February  24:  — March  9^1880, 

Mortgage  of  Infant:  when  binding, 

A  surety  upon  an  infant's  notes  for  purchase  monej  of  chattels,  who  has     J^^ 
paid  a  judgment  upon  the  notes,  and  received  from  the  infant  a  note  for 
the  amount  so  paid,  secured  by  mortgagee  of  the  same  chattels,  is  entitled 
to  hold  the  property  as  against  a  subsequent  purchaser  from  the  infant 
with  knowledge  of  the  mortgage. 
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APPEAL  from  the  Circuit  Court  for  Clark  County. 

Replevin,  for  a  span  of  horses.  The  material  facts  are  stated 
in  the  opinion.  The  jury,  by  direction  of  the  court,  returned 
a  verdict  for  the  plaintiff;  and,  from  a  judgment  thereon,  de- 
fendant appealed. 

The  cause  was  submitted  on  the  brief  of  B.  F.  French^  as 
attorney,  with  B.  J.  Mac  Bride^  of  counsel,  for  the  appellant, 
and  on  that  of  James  O^NeUl  for  the  respondent 

For  the  appellant  it  was  argued,  that  an  infant  may  disaffirm 
and  avoid  his  chattel  mortgage  at  any  time  before  he  becomes 
of  age,  and  within  a  reasonable  time  thereafter  (Tyler  on  Inf., 
etc.,  p.  69,  §  30;  Sehouler  on  Dom.  Rel.,  546;  Willis  v. 
Twambly^  13  Mass,  204;  Shipmanv.  Horton^  17  Conn.,  481; 
-S^(?Z  V.  J/iaj,  17  Wend.,  119);  that  the  sale  and  delivery  of 
the  mortgaged  property  to  a  third  person  is  such  a  disaffirm- 
ance (Tyler,  p.  70,  §  31;  Chapin  v.  Shafer,  49  N.  T.,  407; 
State  V.  Flaisted,  43  N.  H.,  413;  Mustard  v.  WoUford^  15 
Gratt,  329;  Skinner  v.  Maxwell^  66  N.  C,  45;  Derrick  v. 
Kennedy^  4  Port.  (Ala.),  41;  Allen  v.  Poole^  54  Miss.,  323; 
Dixon  V.  Merritt^  21  Minn.,  196;  Miller  v.  Smithy  3  N.  W. 
Rep.,  Nov.  8,  1879,  p.  942);  and  that  it  is  only  where  the 
infant  is  still  in  possession  of  the  consideration  when  he  comes 
of  age,  that  he  is  required  to  return  it  as  a  condition  of  his 
right  to  disaffirm.  Tyler,  p.  78,  §  37;  White  v.  Branchy 
51  Ind.,  210;  Chandler  v,  Simmons^  97  Mass.,  508;  Gibson 
V.  Soperj  6  Gray,  279;  Boody  v.  McKenney,  23  Me.,  517; 
Fitts  V.  Hall,  9  N.  H.,  441;  Price  v.  Furman,  27  Vt.,  268; 
Shaw  V.  Boyd,  5  S.  &  R.,  309;  Tucker  v.  Moreland,  10  Pet., 
65-74, 

Respondent's  counsel  distinguished  this  case  from  those 
cited  for  the  appellant,  by  the  fact  that  here  the  mortgage  was 
given  not  for  an  old  debt  but  for  the  price  of  horses  purchased 
by  the  infant;  and  he  contended  that  Shurtleff  could  have 
enforced  the  mortgage  upon  default,  unless  the  mortgagor 
returned  the  horses  (Heath  v.  West,  28  N.  IE.,  101;  Roberts 
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V.  Wiggiuj  1  id.,  73;  Richardson  v.  Boright^  9  Vt.,  368;  Cur- 
tiss  V.  McDot^alj  26  Ohio  St.,  66;  Cogley  v.  Cuahman^  16 
Minn.,  397;  Callis  v.  Day^  38  Wis.,  643,  646;  Herman  on 
Chat.  Mort.,  §  202);  and  that  this  plaintiff  succeeded  to  Shurt- 
leff 's  rights  in  that  respect 

Cole,  J.  Both  parties  in  this  case  claimed  the  horses  in 
controversy  throngh  contracts  made  by  George  Field,  a  minor. 
The  plaintiff  claims  under  a  chattel  mortgage  given  by  the 
minor  under  the  following  circumstances:  One  Shurtleft* 
sold  Field  the  horses  for  $300.  Field  paid  only  $200  down, 
and  gave  his  note,  signed  by  the  plaintiff  as  surety,  for  the 
balance  of  the  purchase  money.  "When  the  note  became  due. 
Field  was  "unable  to  pay  it,  and  it  was  put  into  judgment. 
The  plaintiff  satisfied  the  judgment.  Field  then  executed  a 
note  and  chattel  mortgage  on  the  horsed  for  the  amount  which 
the  plaintiff  had  paid  for  him.  This  mortgage  was  duly  filed 
in  the  toWn  clerk's  office  where  the  horses  were,  and  where 
Field  resided.  A  few  months  after  these  transactions  took 
place,  while  Field  was  a  minor,  he  sold  the  horses  to  the  de- 
fendant. .  It  appears  very  clearly  from  the  testimony  of  the 
defendant,  that  he  knew  when  he  purchased  the  horses  that 
there  was  a  mortgage  on  them ;  but  he  assumed  that  the  mort- 
gage ^^8  not  good  for  anything,  because  executed  by  a  minor. 
Ther^  is  really  no  room  for  dispute  about  these  facts,  upon 
the  evidence;  and  the  circuit  court  directed  the  jury  to  find 
for  the  plaintiff.  The  inquiry  is,  whether  that  direction  was 
warranted  by  the  facts  of  the  case.  It  is  obvious  that  there 
are  two  conflicting  titles  to  the  property  derived  from  the 
minor;  and  the  question  is.  Which  is  to  be  preferred? 

It  is  claimed  on  the  part  of  the  plaintiff,  that  his  title  should 
prevail;  that  because  he,  as  surety,  had  to  pay  a  part  of  the 
purchase  money,  he  ought  to  be  subrogated  to  the  rights  of 
Shurtleff,  the  vendor.  It  is  argued  that  if  Field  had  given 
a  chattel  mortgage  on  the  horses  to  his  vendor,  to  secure  a 
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part  of  the  purchase  money,  he  would  not  be  allowed  to  avoid 
the  mortgage  on  the  ground  of  infancy,  without  rescinding 
the  contract  and  restoring  the  property;  consequently,  that  a 
purchaser  from  him,  with  full  knowledge  of  the  mortgage, 
should  stand  in  no  better  position  than  the  minor  would  have 
done  in  the  case  supposed.  We  are  inclined  to  adopt  this 
view  as  correct.  It  seems  to  us  there  could  be  no  doubt,  if 
Shurtleff  had  taken  a  mortgage  on  the  horses  from  the  minor 
to  secure  a  part  of  the  purchase  money,  that  he  could  enforce 
it.  For,  as  we  understand,  the  law  is  well  settled  that  an 
infant  who  has  purchased  personal  property,  and  given  a  mort- 
gage upon  it  to  secure  the  purchase  money,  or  a  part  of  it, 
cannot  avoid  the  mortgage  under  the  plea  of  infancy,  without 
rendering  void  the  sale  and  losing  his  rights  under  it  Heath 
V.  West,  28  N.  H.,  101;  CuHms  v.  McDougaly  26  Ohio  St.,  66; 
Tyler  on  Inf.,  etc.,  78. 

In  Curtiss  v.  MoDougal,  which  is  a  case  very  much  in  point, 
the  court  say :  "  Without  stopping  to  discuss  the  general  dis- 
abilities or  privileges  of  infancy,  we  hold  that  where  an  infant 
purchases  a  chattel,  and  at  the  same  time,  and  in  part  per- 
formance of  the  contract  of  purchase,  executes  a  mortgage  on 
the  purchased  property  to  secure  the  payment  of  the  purchase 
money,  it  is  not  within  the  privileges  of  infancy  to  avoid  the 
security  given  without  also  avoiding  the  purchase.  If,  in  such 
case,  the  infant  would  rescind  a  part,  he  must  rescind  the 
whole  contract,  and  thereby  restore  to  his  vendor  the  title 
acquired  by  the  purchase.  The  privilege  of  infancy  may  be 
used  as  a  shield,  but  not  as  a  sword;  and,  in  such  case,  if  the 
infant  sells  the  mortgaged  property,  the  purchaser  takes  it 
subject  to  the  mortgage."  In  Callia  v.  Day,  38  Wis.,  643, 
the  same  principle  was  applied  to  a  purchase  of  real  estate 
by  infants,  and  giving  back  notes  and  mortgage  for  the  pur- 
chase money.  This  court  decided  that  the  contract  was  not 
void  but  only  voidable,  and  the  fact  that  the  infants  retained 
possession  of  the  property  after  reaching  their  majority  was  a 
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ratification  of  the  whole  contract  and  made  it  binding  npon 
them.  See  Skinner  v.  Maxwell^  66  N.  C,  45;  Corey  v.  Bur- 
ton^ 32  Mich.,  30.  The  authorities  cited  on  the  brief  of  de- 
fendant's counsel  certainly^  show  that  an  infant  may  avoid  a 
mortgage  given  for  a  precedent  debt;  but  manifestly  such  a 
mortgage  stands  upon  very  different  ground  from  one  given 
for  the  purchase  money. 

It  remains,  then,  to  inquire  whether  the  plaintiff,  upon  the 
established  facts,  can  have  the  benefit  of  the  principles  of  law 
which  we  have  been  considering.  As  a  surety,  as  we  have 
already  observed,  he  paid  a  part  of  the  purchase  money  of  the 
horses.  The  chattel  mortgage  was  given  to  him  by  the  minor 
for  the  money  so  paid.  It  seems  to  us  that  the  indebtedness 
so  contracted  should  be  treated,  as  it  really  was,  as  a  debt  for 
a  part  of  tlie  purchase  money.  If  we  look  at  the  essence  of 
the  transaction,  and  not  the  form,  this  is  what  it  amounts  to. 
The  plaintiff,  therefore,  is  entitled  to  hold  the  property  as 
against  the  defendant,  who  purchased  of  the  infant  with  full 
knowledge  of  the  existence  of  the  mortgage.  In  other  words, 
the  defendant  must  be  deemed,  in  the  language  of  the  court  in 
Curtiss  V.  McDougal^  to  have  taken  the  property  subject  to 
the  mortgage.  The  plaintiff's  title  is  the  elder  one,  and  has 
superior  equities  to  support  it.  This  view  is  decisive  of  the 
case. 

The  point  made  that  there  was  no  sufficient  demand  of  the 
horses,  and  refusal,  before  the  action  was  brought,  seems  to  us 
too  clearly  untenable  to  require  discussion. 

By  the  Covrt.  —  The  judgment  of  the  circuit  court  is 
affirmed. 
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,^^  ^        EiLEBT  VS.  The  Green  Bay  &  Minnesota  Railroad  Company. 

February  24^  March  9,  1880. 

Railboads:  Neoligbnce:  Eyidbnge.  (1)  Court  and  jury.  (2)  Evidence 
that  failure  to  signal  near  crossing  was  negligence.  (3)  Negative  and 
positive  testimony. 

1.  In  an  action  against  a  railway  company  for  injuries  received  by  plaintiff, 

from  collision  with  a  train,  while  driving  his  team  and  wagon  across 
defendant's  road,  the  court  cannot  say,  as  matter  of  law,  that  ordinary 
care  required  plaintiff  to  stop  his  team  and  listen  for  the  tmin;  or  that 
trotting  his  team  to  within  a  rod  of  the  track  was  negligence,  even 
though  he  knew  that  the  train  usually  passed  the  crossing  at  about  that 
time  in  the  day;  but  these  questions  are  for  the  jury. 

2.  Evidence  that,  by  reason  of  eKcavations,  the  formaticm  of  the  land  in  the 

vicinity,  and  the  presence  of  timber  near  the  crossing,  it  was  somewhat 
difficult  for  persons  near  it  on  the  highway  to  see  an  approaching  train, 
would  support  a  finding  by  the  jury  that  a  failure  to  signal  the  approach 
of  the  train  (by  beU  or  whistle)  was  negligence,  although  such  signals 
were  not  then  required  by  statute. 

3.  Such  a  finding  may  be  supported  by  mere  negative  testimony,  notwith- 

standing positive  testimony  on  defendant's  part  that  signals  were  given. 
Urhanek  v.  Railway  Co.,  47  Wis.,  59. 

APPEAL  from  the  Circuit  Court  for  Jackson,  County. 

The  plaintiff  was  driving  his  team  and  wagon  in  a  public 
highway  crossing  the  railway  track  of  the  defendant  company 
in  Clark  county,  and,  as  he  was  crossing  the  track,  collided 
with  a  passing  train.  He  received  severe  personal  injuries, 
his  horses  were  killed,  and  his  wagon  was  broken  by  the  col- 
lision. This  action  was  to  recover  damages  therefor.  The 
complaint  states  the  particular  circumstances  of  the  accident, 
and  avers  due  care  to  avoid  it  on  the  part  of  the  plaintiff,  and 
the  negligence  of  the  defendant.  The  answer  is  a  general 
denial,  and  a  charge  that  the  injuries  resulted  from  the  negli- 
gence of  plaintiflf.     No  question  arose  on  the  pleadings. 

No  instructions  were  proposed  on  behalf  of  the  defendant, 
and  no  exceptions  were  taken  to  the  charge  of  the  court  The 
following  extract  from  the  bill  of  exceptions  gives  the  verdict, 
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and  the  circumstances  under  which  the  special  questions  were 
submitted  to  the  jury: 

''  The  court,  at  the  request  of  defendant's  counsel,  made  at 
the  close  of  the  testimony,  directed  the  jury  to  find  a  special 
verdict;  and  the  following  questions  were  submitted  to  the 
jury,  and  answers  made  as  follows,  all  of  which  questions 
were  framed  by  defendant's  counsel,  and  submitted  to  the 
jury  at  their  request:  '  1.  Was  the  bell  rung  and  the  whistle 
blown  on  that  engine  at  the  usual  place  before  reaching  the 
crossing?  Answer.  No.  2.  Was  the  property  and  person  of 
the  plaintiff  injured,  on  the  day  alleged,  by  the  train  collid- 
ing with  the  plaintiff's  team  crossing  the  track?  Answer, 
Yes.  3.  Had  the  plaintiff  reason  to  expect  the  train  along  at 
the  time  he  was  approaching  the  track,  and  was  he  looking 
for  it?  Answer.  Yes.  4.  Did  the- plaintiff,  on  approaching 
the  crossing,  trot  his  team  to  within  one  rod,  or  a  rod  and  a 
half,  of  the  railroad  track?  Answer.  Yes.  5.  Did  plaintiff, 
at  any  time  after  leaving  the  creek  where  he  watered  his 
horses,  come  to  a  full  stop  and  listen  for  the  train?  Answer. 
No.  6.  Was  plaintiff  familiar  with  that  crossing,  and  the 
general  lay  of  the  ground  about  there?  Answer.  Yes.  7-  If 
plaintiff  had  come  to  a  full  stop  at  any  point  within  a  reason- 
able distance  of  the  crossing,  and  listened,  could  he  have 
heard  the  rumbling  of  the  train?  Answer.  No.  8.  Was' 
plaintiff  prudent  or  careful  in  driving  his  team  so  near  the 
track  as  he  did,  without  stopping  to  listen  for  the  coming 
train?  Answer.  Yes.  9.  If  you  answer  that  the  bell  was 
not  rung,  and  the  whistle  not  blown,  as  the  train  approached 
the  crossing  that  day,  then  answer  this:  Was  the  failure  to 
sound  the  whistle  or  ring  the  bell  the  cause  of  plaintiff's  acci- 
dent? Answer.  Yes.'  The  jury  also  brought  in  a  general 
verdict  as  follows:  'We  .  .  .  find  for  the  plaintiff,  and 
assess  his  damages  at  the  sum  of  $1,443.'  " 

The  court  denied  motions  made  in  proper  order  on  behalf 
of  the  defendant — firsts  for  a  nonsuit;  second^  for  judgment 
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in  its  favor  on  the  special  verdict;  and  thirds  for  a  new  trial 
From  a  judgment  in  favor  of  the  plaintiff,  defendant  appealed. 
The  appeal  was  submitted  on  a  brief  of  Theo.  G.  Cascj  as 
attorney,  with  H.  J.  EuntingtoTiy  of  counsel,  for  the  appel- 
lant, and  briefs  of  B.  J.  MacBride  for  the  respondent 

Lyon,  J.  We  think  the  special  findings  are  not  inconsistent 
with  each  other,  or  with  the  general  verdict  for  the  plaintiff. 
One  of  those  findings  negatives  any  want  of  ordinary  care  on 
the  part  of  tlie  plaintiff  in  driving  his  team  so  near  the  railway 
track  as  he  did,  without  stopping  to  listen  for  the  coming  train. 
The  jury  also  found  specially  that  the  bell  was  not  rung  and 
the  whistle  blown  on  the  engine  at  the  usual  place  before  reach- 
ing the  highway  crossing  where  the  collision  occurred,  and 
that  the  failure  to  do  sa  was  the  cause  of  the  injuries  com- 
plained of.  There  is  no  special  finding  that  such  failure  was 
negligence;  but  that  is  necessarily  included  in  the  general 
verdict  for  the  plaintiff.  Under  the  charge  of  the  court,  which 
contains  a  clear  and  accurate  statement  of  the  law  applicable 
to  the  case,  and  to  which  no  exception  was  taken,  the  jury 
must  have  found  that  the  failure  to  give  those  signals  of  danger 
at  the  proper  time  was  negligence.  Otherwise  they  could  not 
have  found  for  the  plaintiff. 

The  jury  having  found  that  the  injuries  complained  of  were 
caused  by  the  negligence  of  the  defendant  in  failing  to  give 
the  proper  signals,  and  that  the  plaintiff  was  guilty  of  no  neg- 
ligence contributing  thereto,  the  judgment  cannot  be  disturbed 
unless  we  can  say,  either,  Jirat^  that  the  evidqnce  proves  con- 
clusively that  the  plaintiff  was  guilty  of  negligence  contribut- 
ing to  produce  such  injuries;  or,  second^  that  there  is  no  testi- 
mony  tending  to  show  that  the  inj-uries  were  the  result  of  the 
negligence  of  defendant's  employees  operating  the  train  in 
question. 

1.  We  cannot  say,  as  a  matter  of  law,  that  ordinary  care 
required  the  plaintiff  to  stop  his  team  and  listen  for  the  train, 
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or  that  the  mere  fact  that  he  trotted  his  team  to  within  a  rod 
or  a  rod  and  a  half  of  the  track  was  negligence.  These  were 
questions  for  the  jury.  It  was  undoubtedly  the  duty  of  the 
plaintiff  to  watch  for  the  train,  which  he  knew  usually  passed 
the  crossing  about  the  time  he  reached  it,  and  to  approach  the 
track  with  due  and  proper  care,  and  the  learned  circuit  judge 
so  instructed  the  jury  in  the  following  pointed  and  emphatic 
language:  "Danger  is  necessarily  attendant  upon  the  opera- 
tion of  railroad  trains,  and  one  may  not  carelessly  expose  him- 
self to  such  danger;  but  care  commensurate  with  the  dangers 
reasonably  to  be  apprehended  is  the  duty  of  every  person  who 
is  about  to  cross  the  track  of  a  railroad.  One  about  to  cross  a 
railroad  track  near  the  time  when  he  should  reasonably  expect 
a  passing  train,  must  be  careful,  in  order  to  avoid  accident. 
He  is  bound  to  both  look  and  listen,  to  learn  whether  the  train 
is  approaching.  He  must  be  alert  with  both  eyes  and  ears; 
so  much  at  least  of  care  and  caution  common  prudence  requires 
of  every  person  about  to  cross  the  railroad  near  the  time  when 
he  may  reasonably  expect  passing  trains.  Failing  this,  he  is 
himself  in  fault;  and  if  by  such  care  he  might  have  heard  the 
approaching  train,  and  avoided  the  accident,  his  fault  helps  or 
contributes  to  produce  such  accident  as  may  happen  to  him. 
In  that  case  he  cannot  recover  for  injuries  which  he  may 
receive,  although  the  proper  signals  have  not  been  given  of  the 
approach  of  the  train.  If,  by  the  use  of  reasonable,  proper  care 
and  caution,  by  looking  and  listening,  he  might  learn  of  the 
approaching  train  in  time  to  avoid  the  accident,  he  cannot 
recover.'' 

The  plaintiff  testified  that  he  looked  for  the  train  just  before 
he  approached  the  crossing,  and  under  the  above  instructions 
the  general  verdict  for  the  plaintiff  must  be  regarded  as  a 
finding  that  he  did  so,  and  that  he  used  all  reasonable  and 
proper  care  to  avoid  the  accident.  It  must  be  conceded  that 
there  is  considerable  testimony  preserved  in  the  bill  of  excep- 
tions tending  to  show  that  the  plaintiff  was  negligent;  and  for 
Vol.  XLVIII.-39 
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one  I  should  be  better  satisfied  with  the  verdict  had  it  been 
for  the  defendant.  But  certainly  there  is  testimony  tending 
to  show  that  the  plaintiff  exercised  due  care;  and  no  act  or 
omission  on  his  part  which  we  can  say  was  negligence,  is  estab- 
lished by  uncontroverted  evidence.  Under  such  circumstances, 
whatever  may  be  our  opinion  as  to  which  way  the  evidence 
preponderates,  it  is  settled  that  the  verdict  cannot  be  disturbed. 

In  Tfrbanek  v.  The  Chicago^  Milwaukee  <&  St.  Paul  Rail- 
way Co.y  47  Wis.,  59,  which  was  an  action  like  this,  the  evi- 
dence and  special  findings  showed  that  Urbanek  drove  hid 
horses  against  a  passing  train  in  broad  daylight;  yet  we  found 
ourselves  compelled  by  settled  rules  of  law  to  hold,  under  the 
circumstances  of  the  case,  that  we  could  not  properly  disturb 
a  judgment  in  his  favor,  based  upon  a  finding  that  he  was  in 
the  exercise  of  due  and  proper  care  when  injured. 

2.  When  the  plaintiff  was  injured,  there  was  no  statute,  as 
there  now  is  (R.  S.,  sec.  1809),  requiring  the  bell  of  the  engine 
to  be  rung  or  the  whistle  sounded  when  crossing  highways 
outside  of  cities  and  villages;  yet  many  of  these  crossings  are 
so  situated  that  such  signals  of  danger  are  absolutely  essential 
to  the  safety  of  travelers  on  highways  passing  over  the  railway 
tracks,  and  the  omission  to  sound  the  signals  at  such  crossings 
is  negligence.  In  this  case  there  is  testimony  tending  to  show 
that,  by  reason  of  excavations,  the  formation  of  the  land  in 
the  vicinity,  and  the  presence  of  timber  or  brush  near  the 
crossing,  there  is  som^  diflSculty  in  seeing  a  train  as  it  ap- 
proaches the  crossing.  We  think  this  testimony  sufficient  to 
support  the  finding  that  the  failure  to  give  the  signals  was 
negligence.  We  have  already  seen  that  the  jury  must  have  so 
found. 

In  Urbanek  v.  Railway  Co.^^  supraj  in  which,  as  in  this  case, 
the  injuries  were  received  before  section  1809,  R.  S.,  was  en- 
acted, the  negligence  found  was  the  omission  to  whistle  for 
the  crossing  before  reaching  it.  The  situation  and  surround- 
ings of  that  crossing  are  not  unlike  those  of  the  crossing  where 
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fliift  plaintiflE  was  injured.  We  sustained  the  finding  in  that 
case,  and  must  do  so  in  the  present  case. 

The  criticism  Aat  the  testimony  tending  to  prove  the  signals 
were  not  given  is  negative^  while  there  is  positive  testimony 
that  they  were  given,  was  made  in  the  Urbanek  case,  and  is 
sufficiently  answered  by  Mr.  Justice  Obton  in  the  opinion  in 
that  ease.  His  observations  are  directly  to  the  point,  and  need 
not  be  repeated.  It  is  sufficient  to  say  that  tiie  testimony  of 
the  omission  to  give  the  signals,  although  negative  in  form, 
comes  from  persons  in  the  neighborhood  of  the  crossing  where 
the  accident  happened,  and  is  entitled  to  some  weight  Hence 
it  was  proper  testimony  to  be  considered  by  the  jury.  The 
jury  have  found  the  omission  to  give  the  signals;  their  ver- 
dict is  supported  by  the  testimony;  and  this  court  cannot  dis- 
turb it,  merely  because,  as  a  general  rule,  positive  testimony  is 
entitled  to  more  consideration  than  mere  negative  testimony. 

By  the  Court. — The  judgment  of  the  circuit  court  is 
affirmed. 


Sawyer  vs.  Hanson.  . «  en 
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February  2i— March  9, 1880. 
Beformation  of  deed. 

It  appearing  from  the  evidence  that  plaintiff  agreed  to  sell  and  convey 
lands  to  defendants  subject  to  the  rights  of  W.  and  S.,  to  whom  plaintiff 
had  sold  all  the  pine  timber  on  said  land  on  condition  that  they  should 
remove  it  within  a  specified  time  (which  has  not  expired),  and  that  the 
insertion  of  a  danse  to  that  effect  in  plaintiff's  warranty  deed  to  de- 
fendant was  omitted  through  mutual  mbtake  and  inadvertence,  the 
deed  should  be  so  reformed  a^  to  show  that  the  conveyance  was  subject 
to  the  rights  of  W.  and  S.  under  said  contract;  but  it  was  error  to  reform 
it  by  inserting  an  absolute  reservation  to  plaintiff  of  all  the  pine  timber 
on  the  land  at  the  date  of  the  deed,  without  fixing  any  time  within 
which  it  should  be  cut  and  removed  by  plaintiff  or  his  assigns. 

APPEAL  from  the  Circuit  Court  for  Clark  County. 
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Defendant  appealed  from  a  judgment  in  plaintiff's  favor. 

The  appeal  was  submitted  on  the  brief  of  R.  J.  Mac  Bride 
for  the  appellant,  and  briefs  of  James  O^NeUl  for  the  re- 
spondent. 

Taylor,  J.  This  is  an  action  to  reform  a  warranty  deed 
given  by  the  plaintiflF  and  respondent  to  tlie  appellant,  bearing 
date  July  26, 1876,  conveying  to  the  appellant  a  certain  tract 
of  land  therein  described,  without  any  exception  or  reservation 
whatever,  and  with  full  covenants  of  warranty.  The  complaint 
alleges  that  the  agreement  between  the  parties  was  that  the 
pine  timber  standing  and  lying  upon  said  lands  should  not  be 
conveyed  to  the  appellant,  and  that  by  a  mistake  of  the  per- 
son drawing  the  deed  such  reservation  was  omitted.  The  ap- 
pellant denies  the  material  allegations  of  the  complaint.  The 
case  was  tried  by  the  court;  and  upon  the  evidence  the  court 
finds,  as  a  matter  of  fact,  that  the  agreeulent  between  the 
parties  was  that  the  pine  timber  upon  the  premises  should  be 
reserved,  and  that  the  exception  or  reservation  was  not  inserted 
in  the  deed,  through  the  mutual  mistake  and  inadvertence  of 
the  parties.  Without  repeating  or  commenting  upon  the  evi- 
dence given  upon  the  trial,  we  have  no  hesitation  in  holding 
that  the  finding  of  the  court  below  is  fully  and  fairly  sustained 
by  the  evidence;  but  we  think  the  judgment  makes  the  reser- 
vation broader  than  is  justified  by  the  finding  or  the  evi- 
dence. The  judgment  makes  an  absolute  reservation  of  all 
the  pine  timber  on  the  land  at  the  date  of  the  deed,  without 
fixing  any  time  within  which  the  same  shall  be  cut  and  re- 
moved by  the  plaintiflF  or  his  assigns. 

The  evidence  shows  that  on  the  9th  day  of  July,  1873,  the 
plaintiff  sold  the  timber  on  this  land  for  $1,250  to  John  Wes- 
ton and  Bobert  Schofield,  with  a  condition  that  such  timber 
should  be  removed  within  t^  years  from  that  date,  otherwise 
said  Weston  and  Schofield  to  lose  all  claim  to  said  timber.  The 
evidence  also  shows  that  the  defendant  knew  of  this  sale  of  the 
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timber  before  the  execution  and  delivery  of  the  deed  to  him, 
and  that  the  agreement  between  them  to  reserve  the  timber  in 
the  defendant's  deed  was  to  protect  Weston  and  Schofield  in 
their  claim  to  the  timber,  and  to  protect  the  plaintiff  against 
the  warranties  in  his  deed. 

The  plaintiff  himself  testified  on  the  trial,  "  It  was  my  in- 
tention to  convey  to  Hanson  all  the  right  and  title  I  had  in 
the  land;  that  was  the  understanding  between  Hanson  and 
myself."  And  again:  "When  I  made  the  conveyance  to 
Hanson^  I  intended  to  convey  to  Hanson  all  the  right,  title 
and  interest  I  had  in  the  land  at  that  time."  There  is  other 
evidpuce  in  the  record,  given  by  the  plaintiff  himself,  that  he 
did  not  intend  to  reserve  to  himself  any  interest  in  the  land, 
or  the  timber  growing  thereon,  after  his  conveyance  to  Han- 
son^ and  that  the  real  intention  of  the  parties  was  that  Hanson 
should  have  a  full  title  to  the  land  and  timber,  subject  only  to 
the  rights  of  Weston  and  Schofield  under  their  contract  with, 
plaintiff. 

Under  this  evidence  it  is  clear  that  the  plaintiff  was  not 
entitled  to  reserve  to  himself  the  absolute  right  and  title  to  the 
pine  on  the  land,  but  only  such  right  to  the  pine  as  ho  had,  by 
his  written  agreement  with  Weston  and  Schofield  made  in 
1873,  conveyed  to  them  and  their  assigns.  To  have  carried 
out  this  intention  of  the  parties,  the  deed  should,  by  the  judg- 
ment of  the  court,  have  been  so  reformed  as  to  have  conveyed 
all  right  and  title  to  the  lands  subject  to  the  claim  of  Weston 
and  Schofield  to  the  pine  timber  under  their  contract  with  the 
plaintiff,  bearing  date  July  26,  1873;  or,  if  it  was  put  in  the 
shape  of  a  reservation,  it  should  have  reserved  to  the  plaintiff 
the  same  interest  in  the  timber  which  he  had,  by  his  contract 
of  July  26,  1873,  conveyed  to  the  said  Weston  and  Schofield, 
and  no  other. 

This  mistake  in  the  form  of  the  judgment  may  prejudice 
the  rights  of  Hanson  under  his  deed.  If  the  deed  is  corrected 
so  as  to  carry  out  the  intention  of  the  parties,  as  clearly  shown 
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by  the  evidence,  then  Hanson  will  take  the  land  and  timber 
subject  only  to  the  right  of  Weston  and  Schofield,  or  their  as- 
signs, to  cut  and  remove  the  same  within  ten  years  from  July 
26, 1873;  but  under  the  deed  as  reformed  by  the  judgment  of 
the  court,  Hanson  acquires  no  right  to  the  pine  timber,  either 
present  or  contingent.  See  Strasson  v.  Montgomery^  32  Wis., 
53,  and  cases  cited  in  the  opinion,  and  Rich  v.  Zeilsdorffy  22 
Wis.,  544.  •  And  although  the  exact  question  has  not  been  de- 
cided by  this  court,  yet  it  is  probable  that  the  plaintiff  might 
permit  the  trees  to  remain  on  the  land  for  an  indefinite  period, 
to  the  great  prejudice  of  the  defendant,  Ha/nson,  Howard  t?. 
Lincoln  J 13  Maine,  122;  Goodwin  v.  Hubbard^  47  Maine,  595. 
The  judgment  must  therefore  be  reversed,  and  a  judgment 
entered  in  conformity  with  the  true  intent  of  the  parties. 

By  the  Court. — The  judgment  is  reversed,  and  the  cause 
remanded  with  instructions  to  the  circuit  court  to  enter  judg- 
ment for  the  plaintiflE  in  accordance  with  this  opinion. 


The  Wisconsin  River  Lumber  Company  vs.  Walker. 

February  24  — March  9, 1880. 

Evidence.  (1)  Secondary  evidence.  (2)  Material  evidence  of  stock  assess- 
ment. (3)  Plaintiff's  right  to  rebut  testimony  of  defendant's  toitness 
given  on  cross  examination. 

1.  In  an  action  wherein  the  plaintiff  corporation  was  required  to  show  a  sub- 

scription to  its  stock  by  defendant,  the  facts  having  been  shown  that  the 
stock  book  in  which  the  subscriptions  were  made  was  not  in  the  posses- 
sion or  under  the  control  of  the  plaintiff,  nor  within  the  jurisdiction  of 
the  court,  and  that  the  person  in  possession  thereof  refused  to  deliyer, 
exhibit  or  produce  it  upon  plaintiff's  demand,  there  was  no  error  in  per- 
mitting plaintiff  to  show  by  the  testimony  of  its  secretaiy,  based  upon 
his  recollection,  the  contents  of  such  book,  relating  to  defendant's  sub- 
scription. 

2.  The  action  being  for  the  amount  of  an  alleged  assessment  upon  de^d- 

ant*8  shares  of  stock,  and  the  answer  a  general  denial,  and  the  record 


Digitized  by  LjOOQiC 


AUGUST  TEEM,  1879.  615 

The  Wiaoonsin  River  Lumber  Co.  vs.  Walker. 

book  of  the  meeting  of  the  board  of  directors  of  the  company,  at  which 
snch  assessment  was  made,  being  produced  and  identified  by  the  secre- 
tary, his  testimony  as  to  what  persons  appeared  by  sach  record  to  have 
been  present  at  the  meeting,  showing  that  all  the  directors  were  present, 
indading  the  defendant,  was  material  as  well  as  competent. 
3.  Defendant,  as  a  witness  in  his  own  behalf,  having  denied  making  certain 
admissions  to  which  one  of  plaintifiTs  witnesses  had  testified,  and  having 
been  cross-examined  by  plaintiff  on  that  subject,  it  was  competent  for 
plaintiff  thereafter  to  introduce  evidence  to  contradict  the  statements 
made  by  defendant  upon  such  cross  examination. 

APPEAL  from  the  Circuit  Court  for  Portage  County. 

Defendant  appealed  from  a  judgment  in  plaintiff's  favor. 

The  appeal  was  submitted  on  the  brief  of  Raymond  & 
HoBeltine  for  the  appellant,  and  that  of  G.  W,  Gate  for  the 
respondent. 

Obton,  J.  This  action  was  brought  against  the  defendant, 
as  a  stockholder  of  the  plaintiff,  for  an  assessment  upon  his 
stock.  The  answer  is  a  general  denial;  and,  a  jury  having 
been  waived,  the  trial  was  by  the  court,  and  the  findings  and 
judgment  were  for  the  plaintiff.  By  proper  exceptions  to  the 
evidence  and  findings,  the  following  questions  were  raised, 
which  will  be  considered  in  their  order: 

Firsts  as  to  the  proof  of  the  stock  subscription.  It  was  in 
evidence  that  the  stock  book  in  which  the  original  subscrip- 
tions were  made,  was  not  in  the  possession  or  under  the  control 
of  the  plaintiff,  but  was  in  the  personal  possession  of  one 
Cronkhite,  in  the  city  of  Chicago,  state  of  Illinois,  and  of 
course  beyond  the  jurisdiction  of  the  court;  and  that  the  book 
had  been  demanded  of  him  by  the  company,  and  he  had  re- 
fused to  deliver  it  up,  or  to  exhibit  or  produce  it.  The  re- 
spondent, thereupon,  offered  to  show  and  did  show,  against 
the  objection  of  the  appellant,  by  one  Herron,  the  secretary  of 
die  company,  the  contents  of  the  book,  relating  to  such  sub- 
scription of  the  appellant,  from  his  recollection  thereof.  We 
think  that  under  the  rule  laid  down  by  this  court  in  Garrison 
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V*  Owens^  1  Pinney,  544,  and  in  Bonner  v.  The  Home  Ins.  Co,^ 
13  Wis.,  687,  sufficient  foundation  had  been  laid  for  the  intro- 
duction of  this  secondary  evidence. 

The  testimony  of  Judge  Gate,  that  the  appellant  admitted 
his  subscription  to  the  capital  stock  of  the  company,  and  that 
of  Herron,  that  the  appellant  had  talked  with  him  about  his 
having  made  such  subscription,  although  contradicted  by  the 
appellant,  would  sustain  the  findings  of  the  court  upon  this 
point  without  further  evidence. 

Secondly^  as  to  the  proof  of  an  assessment,  and  call  upon 
the  capital  stock,  and  notice  thereof  to  the  appellant.  Tlie 
witness  Herron,  the  secretary  of  the  company,  testified:  "I 
have  the  records  of  an  assessment  of  the  capital  stock  of  the 
company,  made  January  27,  1877."  He  was  then  asked: 
"  Will  you  show  and  state  the  persons  who  were  present,  of 
the  board  of  directors,  at  the  time  of  that  assessment? "  The 
counsel  of  the  appellant  '^objected  to  the  question  on  the 
ground  that  it  is  immateriaV^  The  objection  was  not  to  the 
competency  of  the  evidence.  The  objection  was  overruled, 
and  the  witness  answered:  ^^The  minutes  read,  that  there 
were  present,  President  Davis,  Messrs.  Wadleigh,  Wadswortli, 
Plumer  and  Walker,  These  gentlemen  constituted  the  board 
of  directors.  These  gentlemen  were  also  stockholders."  And 
he  further  testified:  "  The  records  show  that  on  the  27th  day 
of  January,  1877,  the  following  resolution  was  offered:  ^ Re- 
solved^ That  an  assessment  of  twenty-eight  per  cent,  be  and  is 
hereby  levied  on  the  capital  stock  of  this  company,  the  same 
being  equal  to  seven  dollars  per  share,  payable  at  the  office  of 
this  company  at  Stevens  Point,  within  sixty  days  from  this 
date,  and  that  the  secretary  of  this  company  be  instructed  to 
notify  each  and  every  stockholder  of  the  action  of  this  board. 
[Signed]  W.  C.  Wadsworth.'  On  motion  of  Wadleigh,  sec- 
onded by  Plumer,  it  was  adopted.  [Signed]  E.  E.  Herron." 
And  he  testified  further:  "Jfr.  Walker  was  present  when 
the  resolution  was  adopted.     He  was  notified  of  the  assess- 
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ment  after  that;  all  of  the  stockholders  were  notified.  The 
amount  of  the  assessment  on  Mr.  Walker* 8  stock  was  $1,400. 
JNo  part  of  it  has  been  paid." 

This  testimony  was  most  certainly  material^  and  we  think 
competent  also,  and  fully  sustains  the  complaint  and  findings. 

The  next  and  only  remaining  question  arose  from  the  cross 
examination  of  the  appellant  himself,  in  respect  to  his  denial 
of  the  admission  which  Judge  Gate  testified  he  had  made  to 
him,  of  his  subscription  to  the  capital  stock  of  the  company. 
The  learned  counsel  of  the  appellant  claims  that  the  respond- 
ent, by  such  cross  examination,  made  the  appellant  his  witness, 
and  that  he  was  therefore  bound  by  his  testimony,  and  that 
such  cross  examination  could  not  be  made  the  foundation  for 
his  contradiction  or  impeachment.  The  case  of  Smith  v. 
Ehanerty  43  "Wis.,  181,  cited  by  the  learned  counsel  in  support 
of  his  position,  is  directly  against  it,  and  makes  such  testimony 
as  was  given  in  contradiction  of  the  appellant's  evidence  upon 
such  cross  examination,  clearly  admissible. 

By  the  Court. — The  judgment  of  the  circuit  court  is 
affirmed,  with  costs. 


Slutts  vs.  Chafee  and  another. 
February  24:  — March  9, 1880, 


Pleadixq: 


Action  held  to  he  on  contract:  Nonsuit  for  nonjoinder  of  joint 
obligee* 


Complaint  in  justice's  court,  "  that  defendants  are  indebted  "  to  plaintiff  "  in 
manner  following:  for  a  stove  lent  to  defendants  * .  .  .  .  of  the 
value,  etc.,  ....  which  defendants  have  never  returned  to  plaint- 
iff, and  refused  to  return  when  demanded. ' '  Held^  an  action  ex  contractu ; 
and  on  proof  (upon  appeal  to  the  circuit  court)  that  the  stove  belonged 
to  plaintiff  and  another  person^  as  copartners,  a  nonsuit  should  have 
been  granted. 

APPEAL  from  the  Circuit  Court  for  Portage  County. 
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Defendants  appealed  from  a  judgment  in  favor  of  the 
plaintiff. 

The  appeal  was  submitted  on  the  brief  of  Raymond  <& 
Haseltine  for  the  appellants,  and  that  of  G,  W.  Cote  for  the 
I'espondent. 

Cole,  J.  This  action  was  commenced  before  a  justice  of  the 
peace.  The  complaint  was  oral,  and  as  entered  in  the  docket  of 
the  justice  was  as  follows:  ^^  Plaintiff  complains  that  defend- 
ant is  indebted  to  him  in  manner  following:  for  a  stove  lent 
to  defendants  some  time  in  1870  or  1871,  which  stove  was  of 
the  value  of  about  $45,  and  which  defendants  have  never  re- 
turned to  plaintiff,  and  refused  to  return  it  when  demanded; 
and  demands  judgment,  with  costs." 

The  answer  of  the  defendants  was  a  general  denial,  and  that 
one  S.  J.  Plummer  was  a  copartner  with  the  defendants,  and 
should  be  joined  as  a  defendant  in  the  action;  also  the  statute 
of  limitations.  Judgment  was  rendered  by  the  justice  in  favor 
of  the  plaintiff,  and  the  defendants  appealed  the  cause.  At 
the  close  of  the  testimony  in  the  circuit  court,  the  defendants 
moved  for  a  nonsuit,  which  was  denied  and  an  exception  taken. 
The  learned  circuit  court,  among  other  things,  charged  that 
the  action  was  what  in  law  was  termed  an  action  of  trover, 
and  this  charge  was  excepted  to.  There  was  a  verdict  for  the 
plaintiff.  The  real  question  arising  on  the  record  is,  whether 
the  court  below  was  right  in  treating  this  as  an  action  of  tort, 
thereby  rendering  the  joinder  of  Plummer  unnecessary.  Upon 
looking  at  the  complaint,  as  we  must  do  to  determine  this 
question,  it  seems  to  us  it  states  a  cause  of  action  ex  contractu. 

The  plaintiff  alleges,  or  states,  that  the  defendants  are  in- 
debted to  him  for  the  value  of  the  stove  which  he  lent  them, 
and  which  they  have  never  returned.  The  word  '*  indebted  " 
is  significant,  for  it  is  a  legal  term,  having  a  legal  meaning, 
and  implies  a  debt  presently  payable.  It  was  so  defined  by  this 
court  in  Trowbridge  v,  Sickler,  42  Wis.,  417.     It  seems  to  us 
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that  it  is  a  forced  and  unnataral  construction  of  the  language 
of  the  complaint  to  assume  or  hold  that  it  is  for  a  wrongful 
conversion  of  the  stove.  Possibly  the  evidence  introduced  on 
the  trial  would  sustain  such  an  action,  but  that  does  not  ap- 
pear to  be  the  gist  or  gravamen  of  the  complaint;  for,  as  we 
have  said,  the  emphatic  word  used  implies  an  obligation  or 
duty  springing  from  or  arising  upon  contract  Great  liberal- 
ity in  pleading  is  allowed  in  the  justice's  court;  but  surely  a 
party  ought  to  make  it  clearly  manifest  that  he  sues  for  a  tort, 
when  that  is  the  cause  of  action.  Suppose  the  defendants  were 
arrested  on  a  ca.  sa.  issued  on  the  judgment,  and  impris- 
oned: would  any  court  hesitate  to  declare  such  imprisonment 
unlawful,  upon  an  examination  of  the  complaint?  It  seems 
to  us  not.  Now,  if  we  are  right  in  supposing  the  action  was 
ex  contractu^  then  it  is  apparent  that  Plummer  should  have  been 
made  a  party  defendant;  and,  because  he  was  not  brought  in,, 
we  think  there  should  be  a  new  trial.  It  is  true,  the  amount 
involved  is  inconsiderable;  but  we  cannot  affirm  the  judgment 
without  a  violation  of  legal  principles. 

By  the  CourL^—TiiQ  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  further  proceedings  in 
accordance  with  this  opinion. 
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Equity.  (1)  Cancelling  conveyance  from  parent  to  child,  in  consideration  of 
maintenance.    (2)  Rights  of  grantee  as  to  expenses  already  incurred. 

Practice.  (3)  Remedy  for  failure  of  complaint  to  set  out  instrumetits, 
(i)  Terms  of  leave  to  answer  on  overruling  demurrer, 

1.  In  1875,  plaintiffs,  a  married  couple,  old  and  infirm,  conveyed  the  home- 
stead fann  to  theur  daughter  C,  on  the  sole  consideration  that  she  should 
support  and  maintain  them  during  the  remainder  of  their  natural  lives; 
and  at  the  same  time  the  daughter  executed  to  her  father  an  instrument 
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called  in  the  complaint  a  "  lease  of  said  lands  to  hold  the  same  during 
his  Ufertime  '*  and  that  of  his  wife,  with  a  covenant  to  support  them 
during  their  lives  in  a  comfortable  manner,  and  a  provision  empowering 
them,  or  either  of  them,  upon  breach  of  such  covenant,  to  take  posses- 
sion of  the  premises  and  hold  them  for  their  support  and  maintenance. 
A  few  months  afterwards,  the  daughter  died;  since  that  time  plaintiff 
have  supported  themselves j  all  the  children  and  heirs-at-law  of  C,  ex- 
cept one,  are  non-residents  of  this  state,  and  "  do  not  desire  to  cany 
out**  O.'s  agreement  with  plaintifiBs,  and  that  one  is  not  of  sufficient 
ability  to  do  so.  Held,  that  equity,  at  plaintifis*  suit,  will  cancel  the 
conveyance  to  C.  Bogie  v.  Bogie,  41  Wis.,  209,  axid  Bresnahan  v.Bres- 
nahan,  46  id.,  885. 

2.  It  seems  that  if,  between  the  date  of  such  conveyance  and  C.*8  death,  she 

expended  for  plaintiffs*  support  more  than  she  received  from  them,  the 
court  may  make  her  personal  representative  a  party  to  the  action,  ascer- 
tain the  amount,  and  require  payment  thereof  as  a  condition  of  relief. 

3.  Plaintiffs*  failure  to  set  out  the  conveyance  and  lease  or  defeasance  can 

be  reached  only  by  motion  to  make  the  complaint  more  definite  and  cer- 
tain, and  not  by  general  demurrer. 

4.  On  overruling  such  a  demurrer,  it  was  competent  for  the  court  to  require 

defendants  to  pay  ten  dollars,  in  addition  to  the  taxable  costs  of  the 
order,  as  a  condition  of  leave  to  answer. 

APPEAL  from  the  Circuit  Court  for  Portage  County. 

This  action  was  brought  to  procure  the  rescission  of  a  con- 
veyance of  lands  executed  by  the  plaintiffs  to  their  daughter, 
Eliza  T.  Carlton.  The  complaint,  after  alleging  that  the 
plaintiffs,  being  old  and  infirm,  conveyed  their  homestead 
farm  (describing  it)  to  their  said  daughter,  in  April,  1875,  in 
consideration  that  she  should  support  and  maintain  them  dur- 
ing their  natural  lives,  proceeds  as  follows: 

"  And  thereupon  the  said  Eliza,  for  the  purpose  of  securing 
to  the  plaintiffs  the  performance  of  the  said  agreement,  on  the 
said  13th  day  of  April,  1875,  made  to  the  said  L&oi  Bishop  a 
lease  of  said  lands,  to  bold  the  same  during  his  life-time  and 
the  life-time  of  the  said  Sarah  Bishop^  wife  of  the  plaintiff 
Levi  Bishop^  which  said  lease,  signed  by  the  said  Eliza  Carl- 
ton, contains  the  following  provisions,  to  wit:  *  That  the  said 
party  of  the  first  part,  in  consideration  of  the  sum  of  $2,500 
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in  hand  paid  by  the  party  of  the  second  part,  does  hereby 
agree  and  covenant  to  support  the  said  Levi  Bishop  and  his 
wife  Sarah  Bishop  during  their  natnral  lives,  in  a  good  and 
comfortable  manner,  and  to  give  them  deceqt  burial  at  their 
deaths.'     . 

"  And  it  was  therein  provided  that  if  the  said  party  of  the 
first  part,  in  the  said  lease,  should  at  any  time  fail  to  provide 
for  the  said  Levi  Bishop  and  his  wife  Sarah  Bishop^  or  either 
of  them,  in  the  manner  hereinbefore  stated,  then  the  said 
Levi  Bishop^  or  his  wife  Sarah  Bishop^  or  either  of  them, 
may  take  full  possession  of  the  said  premises  and  hold  them 
for  their  support  and  maintenance.  But  the  plaintiff  alleges 
that  the  sole  consideration  of  the  said  deed  was  the  agreement 
of  the  said  Eliza  to  support,  maintain  and  provide  for  the 
plaintiff  and  his  wife  Sarah  as  aforesaid,  and  no  money  con- 
sideration whatever  was  paid  or  promised  theretor." 

The  complaint  further  alleges  the  death  of  Mrs.  Carlton 
during  the  same  year;  that  the  defendants  are  her  children 
and  heirs -at-law;  that  all  of  them,  except  Lizzie  Aldrich^  re- 
side in  New  Hampshire,  and  do  not  desire  to  carry  out  their 
mother's  agreement  with  the  plaintiffs,  and  that  said  Lizzie  is 
not  of  sufficient  ability  to  do  so;  that  if  such  heirs  were  will- 
ing and  able  to  do  so,  the  plaintiffs  are  not  willing  to  continue 
the  said  agreement;  with  them;  and  that  since  the  death  of 
Mrs.  Carlton  the  plaintiffs  have  supported  themselves. 

The  defendants  Lizzie  and  May  Aldrich  demurred  to  the 
complaint  on  the  ground  that  it  fails  to  state  a  cause  of  action, 
and  appealed  from  an  order  overruling  their  demurrer.  The 
order  gave  the  defendant  leave  to  answer  in  twenty  days,  on 
payment  of  the  costs  of  the  order  and  $10  attorney  fees. 

H.  W.  Lee^  for  the  appellants. 

G.  W.  Cate^  for  the  respondents. 

Ltoit,  J.  In  Bogie  v.  Bogie^  41  Wis.,  209,  it  was  held,  on 
principle  and  authority,  that  an  entire  failure  to  perform  cov- 
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cnants  for  support  and  maintenance,  which  constitnted  the 
consideration  for  a  conveyance,  was  sufficient  to  authorize  a 
court  of  equity  to  rescind  the  conveyance.  It  would  be  use- 
less to  repeat  here  the  reasoning,  or  again  refer  to  the  authori- 
ties, upon  which  the  judgment  in  that  case  was  based.  The 
rule  of  Bogie  v.  Bogie  was  reasserted  in  Bresnahan  v.  Bres- 
nahan^  46  Wis.,  383,  and  must  be  regarded  as  the  settled  law 
of  this  state. 

This  case  is  not  distinguishable  in  principle  from  those 
above  cited.  The  covenants  of  Mrs.  Carlton  to  support  and 
maintain  the  plaintiffs  were  not  assignable,  and  died  with  her. 
Her  death,  a  few  months  after  the  conveyance,  put  an  end  to 
the  obligation  to  maintain  the  plaintiffs;  and,  if  the  convey- 
ance stands,  her  heirs  would  take  the  land  conveyed  to  her, 
subject  to  the  life  lease,  without  any  obligation  on  their  part 
to  perform  her  tsovenants.  This  would  be  most  inequitable. 
The  use  of  the  property  may  or  may  not  be  sufficient  to  main- 
tain  the  plaintiffs;  but  whether  it  is  or  not,  the  principle  is 
the  same.  The  consideration  for  tlie  conveyance  has  &iled, 
and,  under  the  circumstances  peculiar  to  cases  of  this  class, 
the  conveyance  ought  to  fail  with  it 

The  fact  that  Mrs.  Carlton  made  a  life  lease  (so  called)  of 
the  land  to  the  plaintiffs,  is  not  important.  That  instrument 
is  not  strictly  a  lease,  but  a  sort  of  defeasance,  giving  a  right 
of  entry  only  upon  failure  of  Mrs.  Carlton  to  perform  her  cov. 
enants.  It  is  but  a  security  for  such  performance,  like  the 
agreement  in  the  Bogie  case,  or  the  bond  and  mortgage  in  the 
Bresnahan  case,  and  does  not  affect  the  relief  to  which  the 
plaintiffs  would  be  entitled  had  it  not  been  given.  If  Mrs. 
Carlton  expended  more  for  the  support  of  the  plaintiffs  than 
she  received  from  them  during  the  few  nK>nth6  that  she  lived 
after  the  conveyance  was  made  to  her,  it  is  probable  that  the 
court  may  make  her  personal  representative  a  party  to  the 
action,  ascertain  the  amount,  and  require  it  to  be  paid  as  a 
condition  of  relief. 
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It  is  urged  that  the  plaintiffs  shonld  have  set  out  the  con- 
veyance, and  lease  or  defeasance,  in  their  complaint.  Whether 
they  ought  to  have  done  so  is  a  question  that  cannot  be  deter- 
mined on  general  demurrer.  That  defect  (if  it  be  one)  can 
only  be  reached  by  a  motion  to  make  the  pleading  more  defi- 
nite and  certain.  The  only  question  on  this  demurrer  is,  Does 
the  complaint  allege  facts  sufficient  to  constitute  a  cause  of 
action?    This  question  must  be  answered  in  the  affirmative. 

It  was  undoubtedly  competent  for  the  court  to  require  the 
appellants  to  pay  ten  dollars  in  addition  to  the  taxable  costs  of 
the  order,  as  a  condition  to  granting  them  leave  to  answer 

By  the  Court.  —  Order  affirmed. 


Lela  and  wife  vs.  Dosiaske  and  wife. 

February  24 — March  9, 1880, 

Reversal  of  judgment,  for  inaccurate  instruction, 

A  judgment  will  not  be  reversed  merely  because  general  terms  were  used 
in  an  instruction,  which  might  have  been  made  more  definite  and  cer- 
tain, where  the  appellant  did  not  call  the  judge's  attention  to  the  point 
at  the  time,  nor  ask  for  more  specific  instructions  (but  merely  took  a 
general  exception  to  the  instruction),  and  the  terms  used,  in  view  of  the 
whole  charge,  could  not  mislead  the  juiy. 

APPEAL  from  the  Circuit  Court  for  Portage  County. 
The  appeal  was  submitted  on  the  brief  of  'Walter  R,  Barries 
for  the  appellants,  and  that  of  O.  W.  Gate  for  the  respondents. 

Taylob,  J.  This  is  an  action  to  recover  damages  for  an 
assault  and  battery  alleged  to  have  been  committed  upon  the 
wife  of  John  Lela  by  the  wife  of  Thaddeue  Domashe.  The 
plaintiffs  recovered  in  the  court  below.  The  defendants 
appeal  to  this  court,  and  allege  as  error  that  the  learned  cir- 
cuit judge  misdirected  the  jury  upon  the  question  of  damages. 
No  exceptions  were  taken  upon  the  trial,  except  those  taken 
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to  the  instructions  of  the  court  to  the  jury  upon  the  question 
of  damages.  The  defense  was,  that  the  assault  and  battery  was 
committed  by  the  defendant  in  self-defense  and  in  defense  of 
her  children.  The  appellants  except  to  the  charge  of  the 
learned  circuit  judge  on  the  ground  that  it  took  from  the  jury 
the  right  to  mitigate  damages,  provided  they  found  that  the 
respondent  was  the  aggressive  party  and  was  actuated  by 
malice.  We  are  unable  to  hold  that  this  exception  is  well 
taken.  Upon  this  point  the  learned  circuit  judge  charged  the 
jury  as  follows: 

"  If  the  plaintiff  did  commence  an  assault  upon  the  defend- 
ant, or  upon  her  children,  the  law  permits  her  to  resist  such 
assault,  to  protect  herself  and  her  children  from  an  assault, 
and  permits  her  to  use  all  the  necessary  force  that  is  requisite 
for  such  protection,  but  no  more  than  is  necessary  for  self- 
protection  for  herself  and  children.  If,  in  fact,  the  plaintiff 
did  commence  the  assault,  and  she  resisted,  and  continlied  the 
use  of  force  and  blows  after  the  plaintiff  had  quit  making  such 
assault — followed  it  beyond  what  was  necessary  for  self -pro- 
tection,—  she  would  become  liable  for  damages  resulting  from 
all  force  used  beyond  what  was  necessary  for  self-protection  of 
herself  and  children.  And  in  this  case,  if  you  find  that  the 
plaintiff  commenced  the  attack,  it  is  to  be  taken  into  consid- 
eration in  mitigation  of  damages,  even  though  you  find  that 
the  defendant  went  beyond  what  the  law  permits  for  self-pro- 
tection. ...  In  assessing  damages  in  actions  of  this  kind,  a 
distinction  exists,  always  has,  and  forever  should,  between  an 
unprovoked  and  unjustifiable  assault,  and  one  that  is  brought 
on  by  aggravating  language,  menaces  and  threats,  that  are  cal- 
culated to  stir  up  the  passions.  And,  in  this  case,  if  you  find 
that  the  assault  was  commenced  by  the  defendant  without 
provocation  therefor,  an  abatement  should  not  be  made  from 
the  amount  that  you  find  the  plaintiff  should  be  entitled  to  as 
full  measure  of  damages  for  an  unprovoked  and  unwarrantable 
assault." 
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It  seems  to  us  that  the  part  of  the  charge  of  the  learned  tir- 
cnit  judge  above  quoted  clearly  says  to  the  jury,  that  if  they 
find  that  the  plaintiflE  commenced  the  assault  or  provoked  the 
attack  by  the  defendant,  such  fact  should  be  taken  into  consid- 
eration by  the  jury  in  mitigation  of  the  plaintiff's  damages; 
and  that  in  this  respect  the  charge,  if  erroneous  at  all,  is  so 
because  it  is  too  favorable  to  the  defendant.  It  would  have 
justified  the  jury,  if  they  found  that  the  plaintiff  had  provoked 
the  attack,  in  mitigating  the  actual  compensatory  damages  of 
any  kind  which,  under  other  circumstances,  she  would  have 
been  entitled  to  recover,  and  is  in  conflict  with  the  rule  laid 
down  by  this  court  in  the  case  of  Wilson  v.  Young^  31  Wis., 
574,  which  holds  that  any  provocation  on  the  part  of  the 
plaintiff  in  an  action  of  this  kind,  which  does  not  legally  jus- 
tify  the  assault  by  the  defendant,  cannot  be  considered  in  miti- 
gation of  any  compensatory  damages,  except  such  as  may  in  a 
proper  case  be  recovered  for  an  injury  to  the  plaintiff's  feel- 
ings, or,  in  other  words,  for  mental  suffering. 

The  learned  judge  follows  that  part  of  his  charge  above 
quoted  by  a  statement  that  the  plaintiffs  in  this  action  can 
only  recover  for  the  personal  injuries  to  the  wife,  for  her  pain 
and  suffering  both  of  body  and  mind,  and  nothing  else;  and 
expressly  directs  the  jury  that  they  cannot  assess  any  punitory 
damages  under  any  view  of  the  case  which  may  be  taken  by 
them.  This  the  learned  counsel  for  the  appellants  admits  was 
erroneous,  but  was  an  error  committed  in  favor  of  the  appel- 
lants, and  of  which  they  cannot  therefore  complain.  Then 
follows  that  part  of  the  charge  to  which  special  exception  is 
taken,  which  is  as  follows: 

"  So  that  what  you  give  here  is  this:  The  amount  that  you 
feel  and  determine  that,  under  all  the  circumstances,  should  be 
given  to  her  for  the  injury  suffered,  for  the  bodily  pain  en- 
dured, and  for  the  amount  of  suffering  and  anguish;  and  that 
constitutes  just  such  sum  as,  under  all  the  circumstances,  you 
say  she  ought  to  receive  for  it.  In  actions  of  this  kind  dam- 
Vol.  XLVIII.-40 
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ages  cannot  be  measured  in  dollars  and  cents  by  proof  of  what 
it  is  worth,  like*  property,  because  health  is  inestimable.  Pain 
cannot  be  measured  by  money,  by  dollars  and  cents,  by  proof 
of  how  much  it  was  worth  to  endure  such  an  agony  for  such 
a  length  of  time.  Neither  can  the  amount  of  anguish  be  the 
subject  matter  of  proof  in  dollars  and  cents.  But  still,  on  that 
account,  for  the  very  reason  that  it  can't  be  measured  by 
proof  in  dollars  and  cents,  it  is  left  to  the  jury  to  say  what 
should  be  the  amount  awarded,  taking  everything  into  coa- 
sideration.  And  that  covers,  gentlemen,  the  ground  of  in- 
quiry, and  the  rule  of  damages  that  you  should  use  in  meas- 
uring it.  The  plaintiffs  are  entitled  to  recover  for  such 
damages  as  you  think  ought  to  be  awarded  for  the  injury  that 
was  inflicted  upon  her  —  the  pain  she  endured  of  body  and 
mind." 

The  appellants  excepted  to  this  part  of  the  charge,  "  for  the 
reason  that  it  directed  the  jury  to  find  any  amount  of  dam- 
ages which  they  saw  fit  to  find."  It  is  urged  by  the  learned 
counsel,  that  this  instruction  directed  the  jury  to  find  damages 
as  they  thought  just,  irrespective  of  the  evidence  in  the  case. 
We  do  not  think  the  charge  is  subject  to  this  criticism.  The 
learned  judge  says:  "The  jury  are  to  determine  the  amount 
of  damages  which  the  plaintiff*  ought  to  receive  under  all  the 
circumstances;  and  because  proof  cannot  be  given  as  to  how 
many  dollars  and  cents  it  is  worth  to  suffer  pain  and  anguish 
for  a  definite  period,  it  is  left  to  the  jury  to  say  what  amount 
shall  be  awarded  to  the  plaintiff,  taking  everything  into  con- 
sideration. The  plaintiffs  are  entitled  to  recover  such 
damages  as  you  thi*^  ought  to  be  awarded  for  the  injury  that 
was  inflicted  upon  her  —  the  pain  she  endured  of  body  and 
mind."  This  is  the  substance  of  the  part  of  the  charge  ex- 
cepted to.  We  think  the  qualifying  words,  "  under  all  the 
circumstances,"  and  "  taking  everything  into  consideration," 
must  have  been  understood  by  the  jury  as  the  "  circumstances  " 
and  "  things  "  which  had  been  presented  to  them  by  the  evidence 
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on  the  trial,  and  nothing  elsa  They  coold  not  have  been 
misled,  by  this  general  use  of  the  terms  "  circumstances  "  and 
''  things,^'  into  the  belief  that  they  were  at  liberty  to  take  into 
consideration  circumstances  and  things  which  had  not  been 
presented  to  them  by  the  evidence.  The  jury  could  not  but 
remember  that  they  had  been  sworn  to  decide  the  case  upon 
the  law  and  evidence  given  in  court,  and  would  understand 
these  general  words  as  applicable  to  those  matters  which  had 
been  brought  to  their  knowledge  by  the  evidence  produced 
upon  the  trial,  unless  it  clearly  appeared  that  the  learned 
judge  intended  to  include  other  matters. 

It  might  be  urged  that  the  exception  is  too  general  to  raise 
the  point  that  the  jury  might  have  been  misled  because  the 
learned  judge  did  not  farther  qualify  the  general  words  used, 
by  stating  that  in  estimating  the  damages  they  should  con- 
sider only  the  circumstances  and  things  disclosed  by  the  evi- 
dence. The  instruction  is  not  excepted  to  for  that  reason,  but 
for  the  reason  that  it  directed  the  jury  to  find  any  amount  of 
damages  they  saw  fit.  The  instruction  is  clearly  not  subject 
to  this  criticism,  unless  it  be  construed  to  be  an  instruction 
to  find  such  damages  as  they  saw  fit  without  regard  to  the 
evidence  in  the  case.  We  have  said  we  do  not  think  it  sub- 
ject to  this  criticism;  and,  if  the  appellants  thought  it  might 
be  so  understood  by  the  jury,  we  think  that  fact  should  have 
been  called  to  the  attention  of  the  court  at  the  time,  so  that, 
if  there  was  any  chance  for  a  misunderstanding  by  the  jury  as 
to  the  meaning  of  the  instruction,  they  could  have  been  set 
right  at  once.  ^ 

As  we  are  quite  clear  that  the  jury  could  not  have  been 
misled  by  the  general  terms  used  by  the  learned  circuit  judge, 
we  cannot  reverse  the  judgment  because  it  might  have  been 
made  more  definite  and  certain,  and  probably  would  have 
been  if  the  attention  of  the  learned  judge  had  been  called  to 
the  point  now  made,  at  the  time  his  instructions  were  given. 

We  do  not  think  the  charge  is  subject  to  the  objection  that 
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it  in  effect  directed  the  jury  to  find  for  the  plaintifEs.  In  the 
first  part  of  his  instructions,  the  judge  had  stated  that  under 
certain  circumstances  the  plaintiffs  would  not  be  entitled  to 
recover;  and  his  instructions  as  to  the  damages  the  plaintiffs 
might  recover  were  all  given  subject  to  the  previous  instruc- 
tions, that,  if  they  found  that  the  plaintiffs  made  the  first 
assault,  and  the  defendant  used  no  more  force  than  was  nec- 
essary to  protect  herself  and  resist  the  assault,  the  plaintiffs 
could  not  recover.  The  jury  could  not  have  been  misled  upon 
this  question  by  anything  which  was  said  in  the  instructions 
of  the  learned  circuit  judge  upon  the  question  of  damages. 

By  the  Court, — ^The  judgment  of  the  circuit  court  is  af- 
firmed. 


Jenkins  and  another  vs.  McCcRDr. 

February  24^March  9, 1880, 
(If  2)  Realty  or  personalty  f    (3)  Betersalfor  error  of  fact, 

1.  What  is  in  its  nature,  otherwise,  personal  property,  nevertheless,  when 

physically  attached  to  the  soil,  or  constmctiyely  attached  by  its  use  or 
intended  use  with  the  soil,  will  pass  with  the  title  to  the  realty. 

2.  While  '*  slabs,  sawdust,  shavings  and  other  refuse  matter,  used  to  fill  up 

low  and  marshy  ground,**  may  be  a  part  of  the  realty,  '*  slabs  and  pieces 
of  lumber  suitable  for  firewood,  piled  up  on  the  premises  and  intended 
to  be  used  and  removed  as  such,"  are  personal  property. 

3.  A  judgment  supported  by  the  special  findings  of  fact,  in  an  action  tried 

by  the  court  alone,  will  not  be  reversed  unless  there  appears  to  be  a  clear 
preponderance  of  evidence  against  such  findings. 

APPEAL  from  tfeB  Circuit  Court  for  Portage  County. 

PlaintifiB  appealed'from  a  judgment  in  defendant's  favor. 

The  appeal  was  submitted  on  the  brief  of  Finch  <&  Barber 
and  W.  B,  Barnes  for  the  appellants,  and  that  of  G,  W.  Cate 
for  the  respondent. 

Obton,  J.  This  action  is  brought  to  enjoin  the  defendant 
from  entering  upon  the  lands  of  the  plaintiffs  and  removing 
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earth  or  certain  filling  material,  which  had  become  part  of  the 
soil,  and  for  the  value  of  such  material  which  has  been  thus 
removed.  The  defendant,  by  his  answer,  admits  his  entry 
upon  the  lands  of  the  plaintiffs  and  removal  of  certain  mate- 
rial therefrom,  which  he  insists  had  not  become  a  part  of  the 
soil  or  attached  to  the  freehold,  but  consisted  of  fire- wood, 
piled  up  and  so  placed  upon  the  premises  as  to  be  personal 
property,  and  that  he  was  the  owner  of  the  same,  and  had  the 
right  to  so  enter  upon  the  premises  of  the  plaintiffs  and  remove 
it.  This  case  involves  the  small  amount  of  ab«ut  nine  dollars, 
and  only  one  question,  which  is  a  mixed  one  of  law  and  fact, 
and  depends  entirely  upon  the  facts  in  proof,  and  will  there- 
fore be  but  briefly  considered. 

It  appears  that  the  plaintiffs  purchased  the  premises  of  one 
Thompson;  that  at  that  time  the  material  in  question  was 
upon  the  surface  of  the  soil,  either  as  fire-wood  or  filling;  and 
that  afterwards  Thompson  sold  said  material  to  the  defendant, 
and  the  defendant  entered  the  premises  and  removed  a  part  of 
such  material  therefrom.  Th^  character  of  this  material  in  its 
nature  and  uses,  its  situation  upon  the  land  as  being  actually 
and  physically  attached  or  detached,  and  the  intention  of  the 
owner  when  it  was  so  placed  in  respect  to  its  use,  are  questions 
of  fact  necessary  to  be  considered  in  determining  the  question 
of  law  as  to  whether  this  material  had  become  a  part  of  the 
realty,  and  passed  by  deed  to  the  plaintiffs,  or  whether  it  was 
personal  and  movable  property,  and  was  sold  to  the  defendant, 
and  he  thereby  became  the  owner.  The  facts  agreed  upon, 
the  questions  of  law  are  neither  difiicult  nor  doubtful.  That 
which  is  in  its  nature  otherwise  personal,  when  physically 
attached  to  the  soil,  or  constructively  attached  by  its  use  or 
intended  use  with  the  soil,  will  pass  with  the  title  of  the  realty. 
Tyler  on  Fixtures,  59,  116;  Ewell  on  Fixtures,  31;  Conklin 
V.  Parsons,  2  Pinney,  264. 

The  only  question  in  this  case  is.  Does  the  evidence  show 
the  material  to  have  been  "  slabs,  sawdust,  shavings  and  other 
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refuse  matter  "  used  to  fill  up  low  and  marshy  ground  near  the 
mill,  as  claimed  by  the  plaintiffs,  or  slabs  and  pieces  of  lumber 
suitable  for  fire- wood,  and  piled  up  on  the  premises  and  intend- 
ed to  be  used  and  removed  as  such?  On  this  question  depends 
the  legal  conclusion  that  the  material  in  question  is,  or  is  not, 
personal  or  real  property;  and  on  this  question  the  evidence  is 
conflicting  and  contradictory.  The  circuit  court  found  that 
the  facts  justified  the  conclusion  that  the  material  was  per- 
sonal property  and  belonged  to  the  defendant,  and  made  a 
special  finding  cf  the  facts  upon  which  such  conclusion  was 
based.  Against  these  findings  there  does  not  appear  such  a 
clear  preponderance  of  the  evidence  as  would  warrant  us  in 
reversing  them.  Green  v.  Fell,,  41  Wis.,  620,  and  numerous 
other  cases  in  this  court,  make  this  the  true  test  for  the  exer- 
cise of  this  right  by  this  court. 

By  the  Court.  —  The  judgment  of  the  circuit  court  is  af- 
firmed, with  costs. 


48   680 
78   M5 
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48    fiSO 

109 ^  Fd>ruary  2i  —  March  9. 1880, 

Contracts:  Cutting:  and  manufacturing  timber.  (1)  What  instruments 
to  be  filed  tcith  lumber  inspectors.  (2)  Contract  as  to  cutting,  remov- 
ing and  manufacturing  timber,  construed. 

1.  Sec.  19,  ch.  42,  Tay.  Stats,  (p.  757),  refers  to  mortgages  and  other  in- 
struments affecting  title  to  logs  already  cut  and  marked  when  such 
instruments  are  executed,  and  not  to  sales  or  mortgages  of  standing 
timber. 
•  2.  By  the  terms  of  a  written  instrument,  defendant  sold  T.  &  Co.  all  the 
merchantable  pine  timber  standing  on  certain  lands;  T.  &  Co.  were  to 
place  a  certain  mark  on  the  end  of  each  piece  of  timber  cut,  and  to 
cause  the  timber  to  be  manufactured  into  lumber  and  shingles,  but  were 
not  to  sell  or  otherwise  dispose  of  any  timber  or  lumber  manufeu^tnred 
therefrom  until  the  purchase  money  should  be  paid;  the  rights  of  prop- 
erty in  and  possession  of  the  timber  and  lumber  were  to  remain  in  de- 
fendant until  such  payment;  and  he  had  full  power  to  take  possession 
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and  sell,  on  notice.  Heldy  that  the  contract  was  either  a  conditional 
sale  of  personal  property  by  defendant,  or  a  chattel  mortgage  to  him, 
taking  effect  as  the  timber  was  cut;  and  in  either  case  the  filing  of  the 
instrument  in  the  proper  clerk's  office  without  recording  it  in  the  regis- 
try of  deeds,  was  sufficient  (under  ch.  113  of  1873,  or  Tay.  Stats.,  769, 
sec.  3),  to  protect  defendant's  rights  against  a  subsequent  purchaser 
from  T.  &  Co. 


APPEAL  from  the  Circuit  Court  for  Portage  County. 

Eeplevin,  for  lumber.  On  the  17th  of  June,  1878,  Mc- 
Lean  and  the  firm  of  Thompson  &  Co.,  of  Stevens  Point, 
entered  into  a  written  contract  whose  provisions  are  thus 
stated  by  Mr.  Justice  Cole:  "The  defendant  sold  Thompson 
&  Co.  all  the  merchantable  pine  standing  on  the  land  named, 
for  a  sum  to  be  paid  as  specified.  Thompson  &  Co.  were  to 
mark  on  the  end  of  each  log  or  stick  of  timber  cut  on  the 
land  a  certain  mark.  They  were  to  cause  the  timber  to  be 
manufactured  into  lumber  and  shingles  at  Steveift  Point,  or 
some  other  point  on  the  line  of  the  railroad,  and  were  not  to 
dispose  of  any  timber  or  lumber  manufactured  therefrom, 
until  the  purchase  money  was  paid,  without  the  consent  of  the 
defendant.  And  it  was  expressly  agreed  that  the  right  of 
pro}>erty  and  the  right  to  the  possession  of  the  timber  and 
lumber  thus  manufactured,  should  remain  in  the  defendant 
until  the  purchase  money  was  paid;  and  [in  case  of  any  fail- 
ure to  make  payment,  or  in  case  defendant  should  at  any  time 
feel  himself  insecure],  defendant  had  power  to  take  possession 
of  and  sell  the  timber  and  lumber  at  public  or  private  sale, 
upon  giving  ten  days'  notice."  This  agreement  was  filed  in 
the  ofiice  of  the  city  clerk  of  Stevens  Point  in  August,  1878. 

Under  this  contract,  Thompson  &  Co.  cut  the  timber  from 
the  land,  between  the  last  of  July  and  the  7th  of  November, 
1878,  shipped  the  logs  to  Stevens  Point,  and  there  had 
them  sawed  into  lumber,  with  defendant's  knowledge.  On 
the  10th  of  October,  1878,  Thompson  &  Co.  entered  into  a 
contract  with  the  plaintiffs,  by  which  the  former  agreed  to 
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manufacture  for  the  latter,  and  plaintiffs  agreed  to  pur- 
chase, a  quantity  of  lumber  from  said  logs.  On  the  6th  of 
November  following,  Thompson  &  Co.  delivered  to  plaintiffs 
nearly  400,000  feet  of  lumber  so  manufactured,  and  received 
from  them  payment  therefor.  Plaintiffs  had  no  actual  notice 
or  knowledge  of  defendant's  rights  in  respect  to  the  lumber, 
until  November  28,  1878.  About  the  5th  of  December  fol- 
lowing, defendant  took  possession  of  said  lumber  to  secure 
payment  of  a  part  of  the  purchase  money  which  had  become 
due  on  the  first  of  that  month  and  remained  unpaid.  After 
due  demand  and  refusal  of  the  lumber,  plaintiffs  brought  this 
action  to  recover  possession  thereof. 

By  direction  of  the  court,  a  verdict  was  returned  for  the 
defendant;  and,  from  a  judgment  on  the  verdict,  plaintiffs 
appealed. 

The  cause  was  submitted  for  the  appellants  on  the  brief  of 
TTm.  R,  Packard^  their  attorney,  with  Walter  It,  Barnes^  of 
counsel;  and  for  the  respondent  on  the  brief  of  G.  W.  Cote 
and  A.  Eaton. 

For  the  appellants  it  was  contended,  1.  That  under  the 
contract  Thompson  &  Co.  took  an  interest  in  the  real  estate 
(Young  v.  Zego,  36  Wis.,  394;  Warner  v,  Trow^  id.,  196; 
Strasson  v.  Montgomery^  32  id.,  52;  DanieU  v.  Bailey^  43  id., 
566);  and  that  so  much  of  the  instrument  as  granted  or  re- 
served rights  to  the  defendant,  also  affected  the  realty,  and 
should  have  been  recorded  in  the  registry  of  deeds.  Wescott 
V.  DelanOy  20  "Wis.,  514;  FranJcland  v,  Moulton,  5  id.,  1; 
Voreieck  v.  Boe,  50  Barb.,  302;  Farmers'  L.  cfe  T.  Co,  v. 
Hendrickson,  25  id.,  484;  Warren  v.  Lelandy  2  id.,  613; 
Goodyear  v.  Vosburgh,  57  id.,  243;  S.  (7.,  39  How.  Pr.,  377; 
Potts  V.  N,  J,  Arms  Co.^  17  N.  J.  Eq.,  395;  Johnson  v. 
Moorej  28  Mich.,  3;  Driscoll  v.  Marshall^  15  Gray,  62;  Ster- 
ling V.  Baldwin,  42  Vt.,  306.  2.  That  Thompson  &  Co.  were 
either  mortgagors  of  real  estate  in  possession  or  vendees  in 
possession,  and  in  either  case  were  legal  owners  of  the  timber 
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as  fast  as  cut;  and  defendant  could  .not  maintain  replevin 
against  their  honafide  vendees.  Beckwith  v.  Philleo,  15  Wis., 
223;  Northrujp  v.  Trashy  39  id.,  515;  Andrews  v.  Jeii- 
hins^  id.,  476;  Martin  v.  Scqfield^  41  id.,  167;  Marsh 
V.  BelleWy  45  id.,  36;  Ortman  v.  Shaw,  37  Mich.,  448; 
Wilson  V.  Maltby,  59  N.  Y.,  126.  3.  That  at  all 
events,  under  the  contract  and  the  acts  of  the  defendants 
Thompson  &  Co.  had  a  license  to  enter  and  cut  the  timber, 
and  the  legal  right  to  it  passed  to  them  (Gillet  v.  Treganza, 
6  Wis.,  343;  Marsh  v.  Bellew,  supra;  Buck  v.  Pichwell,  27 
Vt,  157-166;  Owens  v,  Lewis,  46  Ind.,  489;  1  Sugden  on 
Vend.,  8th  Am.  ed.,  183,  note  n;  1  Chitty  on  Con.,  11th 
Am.  ed.,  416,  note  j);  and  if  the  licensor  would  protect 
himself  from  this  usual  result,  he  must  (at  least  as  to  third 
persons  without  notice)  protect  himself  by  registry.  4.  That 
if,  by  virtue  of  the  intent  to  sever  from  the  I'ealty,  the 
subject  matter  of  the  contract  be  regarded  as  personalty,  still 
the  instrument  is  in  effect  a  chattel  mortgage  by  T.  &  Co. 
to  the  defendant;  and,  being  of  property  to  be  acquired,  is 
void.  To  the  point  that  the  instrument  was  a  mortgage,  coun- 
sel cited  Andrews  v.  Jenkins,  supra;  Musgat  v.  Pumpelly, 
46  Wis.,  660;  Eurd  v.  Broken,  37  Mich.,  484;  Gibson  v. 
Eller,  13  Ind.,  124;  Johnson  v.  Crofoot,  53  Barb.,  574;  Coe 
V.  Cassidy,  72  N".  Y.,  133,  137;  Fessler's  Appeal,  75  Pa.  St., 
483;  Morrow  v.  Turney,  35  Ala.,  131;  Woodman  v.  Chesley, 
39  Me.,  45;  Herman  on  Chat.  Mort.,  47,  54.  If  the  transac- 
tion was  a  mere  conditional  sale,  then,  on  nonperformance  of 
the  conditions,  the  rights  of  the  vendees  might  be  declared 
forfeited,  and  the  title  to  the  property  be  again  absolute  in  the 
vendor;  but,  to  accomplish  this,  defendant  must  have  given 
notice  to  T.  &  Co.,  must  have  rescinded  the  contract  in  toto, 
and  must  have  restored  those  parties  to  their  former  status. 
Giddey  v.  Altman,  27  Mich.,  206;  Deyoe  v.  Jamison,  33  id., 
.94;  Cushman  v.  Jewell,  14  N.  Y.  Sup.  Ct,  525;  Keoghv. 
Daniell,  12  Wis.,  164.    By  not  doing  this,  but  virtually  pro- 
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ceeding  as  for  his  debt,  defendant  has  recognized  the  transac- 
tion as  a  sale  to  T.  &  Co.,  with  a  chattel  mortgage  back  to 
him  of  the  logs  to  be  cut  from  the  growing  timber  of  the 
mortgagors.  Such  a  mortgage  is  void.  Single  v.  PhelpSj 
20  AVis.,  398;  Mowry  v.  White,  21  id.,  417;  Hunter  v.  Bos- 
worth,  43  id.,  583.  5.  That,  whether  the  contract  is  a  mort- 
gage or  a  conditional  sale,  the  instrument  is  one  affecting  the 
ownership  of  marked  logs,  and,  to  operate  as  notice  in  favor 
of  one  out  of  possession,  must  be  recorded  with  the  lumber 
inspector  of  the  district.  Tay.  Stats.,  757,  §  19;  McCutchin 
V.  Piatt,  22  Wis.,  561;  Kimball  v.  Post,  44  id.,  476;  Herman 
on  Chat.  Mort.,  158-9.  6.  That  even  if  it  should  be  held 
that  the  transaction  was  a  conditional  sale,  and  that  no  record 
of  it  was  necessary  in  any  place,  still,  defendant  having  parted 
with  the  possession  to  apparent  owners,  a  sale  by  them  to  bona 
jlde  purchasers  would  pass  the  title  as  against  defendant 
1  Parsons  on  Con.,  6th  ed*,  538;  1  Chitty  on  Con.,  11th  Am. 
ed.,  534;  1  Smith's  L.  C,  6th  ed.,  1093;  11  U.  S.  Dig.,  p.  861, 
sec.  494,  and  cases  there  cited;  Rice  ^.  Cutler,  17  Wis.,  358; 
Smith  V.  Lynes,  5  'E.  Y.,  41;  Crocker  v.  Crocker,  31  id.,  507; 
Wait  V.  Green,  36  id.,  556;  Lewis  v.  Palmer,  Hill  &  Den.,  68; 
Steelyards  v.  Singer,  2  Hilt,  96;  Bawls  v.  Deshler,  4  Ab. 
App.  Dec,  12;  Mich.  C.  Bailroad  Co.  v.  Phillips,  60  111., 
190;  Young  v.  Bradley,  68  id.,  553;  13  id.,  610;  21  id.,  330; 
Goodwin  V.  Bailroad  Co.,  Ill  Mass.,  487;  Boynton  v.  Lihhy, 
62  Me.,  253;  Vaughn  v.  Ropson,  10  Bush,  337;  Dudleys. 
Ahner,  52  Ala.,  572.  These  cases  proceed  upon  the  equitable 
doctrine,  that  where  one  of  two  innocent  persons  must  suffer, 
he  must  bear  the  loss  who  has  made  it  possible;  and  upon  the 
further  equitable  doctrine,  that  secret  liens  ujx>n  chattels  by 
one  out  of  possession  are  not  favored,  but  are  against  the  pol- 
icy of  the  law.    Blakeslee  v.  Bossman,  43  Wis.,  123. 

For  the  respondent  it  was  argued,  1.  That  this  was  not  a 
contract  or  instrument  in  any  way  affecting  the  ownership  of 
any  mark  of  logs,  but  was  a  conditional  sale  of  standing  tim- 
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ber,  and  all  else  in  the  writing  was  a  means  of  identifying  the 
timber  when  it  should  be  removed,  to  enable  the  vendor  to 
follow  it  and  enforce  payment  If  the  writing  transferred 
anything  to  the  vendees,  it  was  an  interest  in  the  land  upon 
which  the  timber  stood.  Young  v.LegOj  36  Wis.,  394;  Dan- 
iels V.  Baileyj  43  id.,  566.  The  provisions  of  the  revised 
statutes  relating  to  •the  marking  of  logs,  etc.,  were  designed 
to  apply  to  logs,  etc.,  intended  to  be  driven  to  market,  or  to 
the  place  of  manufacture,  in  the  waters  of  this  state,  where 
logs  of  different  owners  are  inevitably  mixed  together,  and 
the  only  means  of  separation  is  by  the  marks  upon  them. 
See  sees.  1740, 1747.  These  provisions  should  not  be  held  to 
apply  to  logs  or  timber  carried  by  railroad  from  the  place  of 
cutting  to  the  place  of  manufacture,  and  constantly  in  the 
actual  possession  of  the  owner.  2.  That  all  the  provisions  of 
the  contract  relating  to  the  enforcement  of  payment  (if  they 
have  any  effect  in  view  of  the  express  reservation  of  the  right 
of  property  and  possession  to  defendant),  amount  to  nothing 
more  tlian  an  agreement  that,  in  case  of  nonpayment,  the 
contract  shall  be  treated  as  a  chattel  mortgage.  3.  That  if  the 
contract  was  a  mere  conditional  sale  of  personal  property, 
the  title  and  possession  to  remain  in  the  vendor  until  payment 
of  the  purchase  price,  then  the  filing  of  the  contract  in  the 
proper  clerk's  office  was  sufficient  to  protect  defendant's  inter- 
est against  any  sale  by  Thompson  &  Co.  E.  S.,  sec.  2317; 
Hunter  v.  Warner ^  1  Wis.,  141 ;  Aultman  v.  Mallory^  25 
Am.  R,  478:  12  id.,  187,  663. 

Cole,  J.  It  seems  to  us  there  is  no  foundation  for  the 
claim  that  the  contract  between  the  defendant  and  Thompson 
&  Co.  was  one  which  the  statute  contemplated  should  be  fi.led 
and  recorded  in  the  office  of  the  district  lumber  inspector,  in 
order  to  be  valid  as  against  the  plaintiffs.  The  statute  (sec. 
19,  ch.  42,  Tay.  Stats.)  undoubtedly  refers  to  the  sale  and 
transfer  of  logs  which  are  cut,  having  upon  them  a  recorded 
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mark  which  distinguishes  them  from  other  logs.  This  is 
very  apparent  from  the  preceding  section,  which  provides  that 
the  owner  of  logs  may  use  on  his  logs  any  mark  not  before 
used  by  any  person  in  his  lumber  district,  and  this  mark  shall 
be  recorded  in  the  office  of  the  district  lumber  inspector. 
Then  comes  the  provision  for  recording  all  mortgages,  bills 
of  sale  or  other  instruments  in  any  way  '^  aflfecting  the  owner- 
ship of  any  mark  of  logs  "  in  the  inspector's  office,  provided 
the  instrument  specifies  ^Hhe  marks  placed  upon  the  logSy 
and  where  they  were  ciU.^^  It  is  evident  that,  by  a  kind  of 
figure  o{  speech,  the  language  "  ownership  of  any  mark,"  etc, 
represents  the  ownership  of  the  marked  logs  themselves. 
The  statute  evidently  refers  to  a  transfer  of  logs  which  are 
already  cut,  having  a  recorded  mark  upon  them,  and  has  no 
application  to  a  sale  or  mortgage  of  standing  timber  thereafter 
to  be  cut  into  logs.  A  bare  reading  of  the  statute  is  deemed 
sufficient  to  show  the  correctness  of  this  construction  without 
further  remark. 

But  the  learned  counsel  for  the  plaintiffs  insists  that  the 
contract  had  for  its  subject  matter  real  estate;  that  it  created 
between  the  parties  thereto  either  the  relation  of  vendor  and 
vendee,  or  of  mortgagee  and  mortgagor;  and  that,  as  there 
was  a  change  of  possession  in  fact  of  the  timber,  or  of  the 
logs  made  therefrom,  it  was  necessary  that  the  defendant,  in 
order  to  preserve  his  rights  under  the  contract  as  against  the 
plaintiffs,  should  have  had  the  instrument .  recorded  in  the 
office  of  the  register  of  deeds.  The  contract  was  in  fact  filed 
in  the  office  of  the  city  clerk  of  Stevens  Point,  where  Thomp- 
son &  Co.  resided,  August  23,  1878.  It  is  true  this  court  has 
decided  that  a  sale  of  standing  timber  was  a  sale  of  an  interest 
in  land  within  tlie  statute  of  frauds  (Strasaon  v.  Montgomery^ 
32  Wis.,  52;  Warner  v,  TroWy  36  Wis.,  196;  Young  v.  Zego, 
id.,  394;  DanieU  v,  Bailey ^  43  Wis.,  566);  but  it  does  not 
follow  from  this  that  it  was  essential  that  defendant  should 
record  his  contract  in  the  office  of  register  of  deeds  in  order 
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to  preserve  his  rights.  We  have  not  been  referred  to  any 
statute  which  requires  that  such  an  instrument  should  be  re- 
corded as  a  conveyance,  to  secure  the  rights  of  parties  to  it. 

Suppose  the  contract  had  been  that  Thompson  &  Co.  were 
to  cut  the  standing  timber  on  the  land  and  manufacture  it 
into  lumber  on  shares,  the  title  of  the  property  to  remain  in 
the  defendant  until  the  lumber  was  equally  divided.  There 
could  be  no  doubt  in  that  case  that  the  defendant  would  hold 
the  lumber  until  a  division  was  made,  even  as  against  a 
purchaser  from  Thompson  &  Co.  But  if  we  refer  to  the 
terms  of  the  contract,  we  find  that  the  intention  of  the  parties 
seems  to  have  been  to  make  a  conditional  sale  of  the  standing 
timber  —  the  title  to  remain  in  the  vendor  until  the  consid- 
eration was  paid, — or,  what  is  more  probable,  to  make  the 
instrument  operate  as  a  mortgage  of  personal  property,  which 
would  take  eflTect  as  such  as  and  when  the  timber  was  cut  and 
severed  from  the  freehold.  Consequently,  whether  the  instru- 
ment be  treated  as  a  conditional  sale  of  the  standing  timber 
and  coming  within  the  purview  of  chapter  113,  Laws  of  1873, 
or  in  the  nature  of  a  chattel  mortgage  within  the  meaning  of 
section  3,  ch.  45,  Tay.  Stats.,  taking  effect  as  the  timber  was 
severed  from  the  freehold,  seems  to  be  quite  immaterial,  be- 
cause the  result  is  the  same,  the  instrument  being  filed  in  the 
proper  office.  The  contract  evidently  intended  that  the  right 
of  property  and  the  right  of  possession  in  the  timber  cut 
should  remain  in  the  defendant  until  payment  of  the  pur- 
chase money.  Within  the  doctrine  of  Claflin  v.  Carpenter^ 
4  Met,  580,  and  Douglas  v.  Shumway^  13  Gray,  498,  the 
contract  might  be  sustained  as  a  mortgage  of  personal  prop- 
erty, taking  effect  when  the  timber  was  cut.  It  is,  perhaps, 
the  most  unfavorable  view  for  the  defendant  to  treat  the  con- 
tract as  being  in  the  nature  of  a  mortgage  of  personal  property, 
as  it  doubtless  was  intended  it  should  be.  But,  in  whatever 
aspect  the  case  is  considered,  we  think  the  charge  of  the 
learned  circuit  court  was  correct,  that  the  defendant  could  hold 
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the  lumber  as  against  the  plaintiffs,  the  vendees  of  Thomp- 
son &  Co. 

It  follows  from  these  views  that  the  judgment  of  the  circuit 
court  must  be  affirmed. 

By  the  Court.  —  Judgment  affirmed. 


Lauee  and  others  vs.  Bandow,  imp. 

February  24  — March  9, 1880, 

Several  actions  or  judgments  against  joint  debtors, 

1.  Judgment  against  one  of  several  merely  joi}it  debtors  is  a  bar  to  a  subse- 

quent action  against  the  others,  the  debt  being  merged  in  the  judgment 
Bowen  v,  Hastings,  47  Wis.,  232. 

2.  In  an  action  against  husband  and  wife  to  enforce  a  mechanic's  lien  for 

the  erection  of  a  building  on  the  wife's  lot,  a  personal  judgment  was 
obtained  against  the  husband  alone,  and  a  lien  adjudged  upon  the  wife's 
house  and  lot.  After  reversal  of  the  latter  part  only  of  the  judgment, 
the  circuit  court,  on  affidavits  tending  to  show  merely  a  joint  liability  of 
the  wife  with  the  husband,  without  vacating  the  personal  judgment 
against  the  husband,  permitted  the  complaint  to  be  amended  so  as  to 
allege  the  wife's  personal  liability,  and  granted  a  new  trial.  Held, 
error. 

APPEiiL  from  the  Circuit  Court  for  Portage  County. 

This  action  was  brought  against  Mrs.  Baiidow  and  her 
husband  to  enforce  a  mechanic's  lien  for  the  price  of  labor 
performed  and  materials  furnished  by  the  plaintiffs  in  the 
erection  of  a  dwelling-house  on  a  certain  lot  belonging  to  the 
wife.  A  trial  of  the  action  resulted  in  a  personal  judgment 
against  the  defendant  husband  for  a  certain  sum,  and  the  same 
was  adjudged  a  lien  upon  the  dwelling-house  and  lot  of  the 
wife.  Mrs.  Bandow  appealed  from  the  portion  of  the  judg- 
ment affecting  her  property,  and  this  court  reversed  the  portion 
appealed  from,  on  the  ground  that  it  was  unsupported  by  the 
complaint.    43  Wis.,  556.    No  appeal  was  taken  from  the  per- 
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sonal  judgment  against  the  defendant  husband.  After  the 
cause  was  remitted  to  the  circuit  court,  the  plaintiffs  moved, 
on  affidavits,  for  leave  to  amend  their  complaint  so  as  to  allege 
the  personal  liability  of  Mrs,  Bandow  for  the  debt  set  forth 
in  the  complaint,  and  for  a  new  trial.  The  court  granted  the 
motion,  and  Mrs,  Bandow  appealed  from  the  order. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Jones  C&  Sanhorn. 
*  H.  IF.  Lee^  for  the  respondents. 

Lyon,  J.  The  order  from  which  this  appeal  was  taken  does 
not  purport  to  set  aside  the  personal  judgment  against  the 
defendant  Frederick  A.  Bandow.  That  judgment  remains  in 
full  force,  and  the  action  as  to  him  is  finally  determined. 
The  order  under  consideration  opens  the  case  as  to  the  ap- 
pellant, Mrs,  Bandow  J  and  allows  the  plaintiffs  to  prosecute 
their  original  claim  against  her  alone.  It  seems  to  us  that 
there  is  an  insuperable  obstacle  to  such  a  proceeding.  The 
affidavits  upon  which  the  order  was  made,  show  at  most  that 
Mrs.  Bandow  was  jointly  indebted  with  her  husband  to  the 
plaintiffs  for  the  labor  and  materials  motioned  in  the  com- 
plaint. It  is  perfectly  well  settled,  that  if  the  holder  of  a 
joint  debt  or  obligation  sues  one  of  the  joint  debtors  and 
obtains  judgment  thereon  against  him,  and  then  sues  another 
of  the  joint  debtors  for  the  same  debt  or  obligation,  the  latter 
may  plead  such  judgment  against  his  co-debtor  and  bar  the 
action.  This  is  so  because  the  joint  debt  is  merged  in  the 
judgment  against  the  debtor  first  sued,  and,  being  indivisible, 
it  cannot  be  merged  or  cancelled  as  to  one,  and  existing  and 
operative  as  to  another  joint  debtor.  Bowen  v.  Hastings,  47 
Wis.,  232,  and  cases  cited. 

This  rule  is  applicable  to  the  present  case;  for,  manifestly, 
Mrs.  Bandow  is  in  the  same  position  she  would  have  occupied 
had  the  plaintiffs  brought  suit  against  her  husband  alone,  and 
prosecuted  it  to  judgment,  and  then  brought  their  action 
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against  her  to  charge  her  with  the  alleged  joint  liability. 
Although  in  form  she  was  sued  jointly  with  her  husband,  the 
original  complaint  failed  to  state  a  cause  of  action  against  her, 
and  this  proceeding  is,  in  substance  and  effect,  the  commence- 
ment of  a  new  action  against  her.  But  whether  it  be  a  new 
action  or  a  continuation  of  the  original  suit,  in  either  case  the 
joint  debt  is  merged  in  the  judgment  against  the  husband,  and 
tliere  is  no  cause  of  action  remaining  against  Mtb.  Bandow. 

We  perceiv^e  no  escape  from  the  conclusion  that  the  order 
was  improperly  granted. 

By  the  Court,  —  Order  reversed. 


The  National  Bank  of  Neenah  vs.  Ketchum,  imp. 

February  24 — March  9, 1880. 

Opening  judgment  for  new  trial. 

After  a  note  running  to  plaintiff  and  indorsed  by  £.  was  past  dae,  K  in- 
dorsed a  second  note,  executed  to  plaintiff  by  the  same  makers,  to  take 
up  the  former;  and  this  second  note  was  delivered  to  plaintiff  without 
requiring  a  surrender  of  the  first.  In  an  action  on  the  second  note,  K. 
having  made  default,  and  judgment  having  gone  against  him  as  well  as 
the  makers,  he  afterwards,  upon  affidavits  to  excuse  his  default,  moved  to 
vacate  the  judgment  against  him  and  for  leave  to  answer,  on  the  ground 
that  the  second  note  was  not  to  take  effect  except  upon  surrender  of  the 
first,  and  that  plaintiff  still  held  the  first,  and  had  refused  to  surrender 
it  on  demand.  Plaintiff's  counter  affidavits  tended  to  show  that  the 
first  note  had  never  been  demanded,  and  that  plaintiff  had  always  been 
ready  to  surrender  it;  and  it  was  in  fact  surrendered  to  one  of  the  makers 
before  the  motion  was  heard.  Held^  that  it>  does  not  appear  that  K. 
could  have  been  injured  by  plaintiff's  retention  of  the  first  note,  or  is 
iiyured  by  the  judgment;  and  his  motion  was  properly  denied. 

APPEAL  from  the  Circuit  Court  for  Waupaca  County. 
The  case  is  thus  stated  by  Mr.  Justice  Taylor: 
"This  action  was  brought  September  28,  1878,  agiunst 
Ketchum  as  indorser,  and  Isaac  Brown,  A,  J.  Fulton  and 


Digitized  by  LjOOQiC 


AUGUST  TEEM,  1879.  641 

The  National  Bank  of  Neenah  vs.  Ketchum,  imp. 

John  W.  Bishop,  composing  the  firm  of  Brown,  Fulton  & 
Bishop,  as  makers,  of  a  promissory  note  for  $1,000,  bearing 
date  June  25, 1877,  payable  90  days  after  date  to  said  Ketchum 
or  his  order,  and  duly  indorsed  by  Ketchum  and  delivered 
to  the  plaintiff.  The  summons  was,  on  said  28th  day  of  Sep- 
tember, personally  served  upon  all  the  defendants  except  Ful- 
ton, and  was  personally  served  on  him  on  the  31st  day  of 
October,  1878.  Ketchum  did  not  answer  the  complaint  within 
the  time  required  by  law.  Brown  answered,  and  admitted  the 
making  and  delivering  of  the  note,  denied  indebtedness  to  the 
amount  claimed  by  the  plaintiff,  and  set  up  a  counterclaim  for 
$25,  which  was  admitted  by  the  plaintiff.  At  the  January 
term,  1879,  judgment  was  entered  against  all  the  defendants 
for  the  amount  due  on  the  note,  less  $25.  After  the  entry  of 
such  judgment,  Ketchum  made  a  motion  to  set  aside  his  de- 
fault and  the  judgment,  and  asked  leave  to  file  an  answer;  such 
motion  being  based  upon  the  affidavits  of  himself.  Brown  and 
his  attorneys,  and  his  proposed  answer.  The  motion  was  heard 
and  denied  on  the  10  th  of  April,  1879;  and  Ketchum  appealed 
from  the  order." 

The  cause  was  submitted  on  the  brief  of  O.  W.  Cate^  of 
counsel,  for  the  appellant,  and  that  of  Webb  <&  Qochran  for  the 
respondent. 

Taylor,  J.  "We  think  the  court  was  clearly  right  in  refus- 
ing to  set  aside  the  judgment.  The  affidavit  upon  which  the 
appellant  founded  his  motion  to  set  aside  the  default,  does  not 
show  that  he  has  any  defense  to  the  action.  He  states  that 
the  note  sued  upon  was  made,  executed  and  delivered  to  the 
respondent  for  the  sole  purpose  of  paying  and  taking  up  a 
note  then  held  by  the  respondent  against  Brown,  Fulton  & 
Bishop,  which  had  been  indorsed  by  him,  and  which  was  long 
since  past  due,  and  that  the  respondent  had  refused  upon  de- 
mand to  give  up  or  surrender  such  former  note;  that  he  sup- 
posed the  note  so  indorsed  by  him  had  been  given  up,  and  did 
Vol.  XLVIII.— 41 
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not  learn  the  contrary  until  the  fourteenth  day  of  January, 
1879.  Brown,  in  his  aflSdavit,  also  swears  that  the  note  sued 
on  was  delivered  to  the  plaintiff  in  payment  of  and  to^take  up 
such  first  note,  and  that  he  demanded  such  first  note  of  the 
plaintiff,  and  its  surrender  was  refused;  but  he  states  no  tinje 
when  such  demand  was  made,  nor  that  he  ever  demanded  a 
surrender  of  the  note  upon  which  this  action  is.  brought,  on 
account  of  a  refusal  to  deliver  the  other  note.  Tlie  affidavits 
read  in  opposition  admit  that  the  note  sued  on  was  given  in 
payment  of  a  former  note  held  by  the  appellant  against  the 
same  defendants,  and  which  was  then  long  past  due  and  un- 
paid; deny  that  any  demand  was  ever  made  of  such  former 
note;  allege  that  they  have  always  been  ready  and  willing  to 
deliver  up  the  same  when  called  for,  and  offer  to  deliver  the 
same,  and  that  afterwards  and  before  this  motion  was  heard, 
the  same  was  delivered  to  and  received  by  the  defendant  Brown. 
Independent  of  the  facts  shown  by  the  respondents  on  the 
hearing  of  the  motion,  there  was  no  reason  for  setting  aside 
the  default.  The  appellant's  proofs  show  that  the  note  in  pay- 
ment of  which  the  note  sued  upon  was  delivered  to  the  re- 
spondent, was  in  the  hands  of  the  respondent  at  the  time  of  the 
delivery  of  the  second  note,  and  was  long  past  due.  ^lat  note, 
therefore,  was  paid  and  fully  satisfied  by  the  delivery  to  and 
acceptance  of  the  note  in  question,  in  this  suit,  by  the  respond- 
ent. The  refusal  to  surrender  it,  if  there  had  been  such  re- 
fusal, could  not,  therefore,  work  any  damage  to  the  appellant. 
Had  he  been  sued  upon  his  indorsement  upon  the  fii*st  note, 
the  facts  which  he  states  in  his  affidavit,  if  proved,  would  have 
been. a  perfect  defense  to  such  action.  The  note  sued  upon 
was  given  upon  a  sufficient  consideration,  to  wit,  the  payment 
of  the  former  note,  and  that  consideration  has  not  failed.  Tlie 
facts  alleged  in  the  aflSdavits  upon  which  the  motion  was 
founded,  do  not  show  that  the  appellant  has  been  injured  by 
the  retention  of  the  former  note  by  the  respondent  The  facts 
stated  do  not  show  that  it  was  agreed  between  the  parties  that 
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the  surrender  of  the  former  note  should  be  a  condition  prece- 
dent to  the  taking  effect  of  the  note  upon  which  this  action  is 
brought;  and  the  fact  that  the  same  was  delivered  to  the  re- 
spondent before  such  other  note  was  surrendered  has  a  strong 
tendency  to  disprove  the  fact  of  any  such  condition  precedent, 
or  to  proVe  that,  if  there  was  one,  it  was  waived  bj  the  deliv- 
ery of  tills  note  without  requiring  its  surrender  at  the  time. 

The  appellant's  case,  as  made  by  his  affidavits,  admits  that 
he  is  indebted  to  the  respondent  either  upon  the  note  sued 
upon  or  upon  the  former  note,  to  the  amount  of  the  judgment 
against  him;  and  his  attempt  to  avoid  the  judgment,  upon  the 
grounds  stated,  fails  to  convince  us  that  he  has  any  defense 
upon  the  merits  to  the  action.  The  judgment  ought,  there- 
fore, to  stand. 

By  the  Court, —  The  oMer  of  tlie  circuit  court  is  affirmed. 


McCoRMIOK   vs.  liETCH.UM. 
Fehruaty  24 —  March  9, 1880. 


Practice:  Trial:  Appeal:  Charge.  (1)  Waiver  of  objection  to 
jury  trial,  (2)  Presumption  in  favor  of  judgment,  (3)  What  consti- 
ttttea  the  charge  to  the  jury, 

Rianx  OF  Recovery:  Evidence.  (4,  5)  What  facts  will  not  defeat  a 
recovery  for  services.    (6)  Rebitiling  evidence, 

1.  Where  the  cause  was  submitted  to  a  jury,  and  all  iJie  issues  determined 

by  it,  without  objection,  it  is  too  late  to  object,  upon  appeal,  that  upon 
the  case  made  by  the  pleadings  the  court  should  have  acljudged  an  ac- 
counting, 

2.  Where  the  bill  of  exceptions  is  not  stated  therein  to  contain  all  the  evi- 

dence, this  coiui  must  presume  that  every  fact  necessary  to  support  the 
verdict  and  judgment  was  duly  proven. 

3.  A  casual  remark  made  by  the  judge  in  ruling  upon  the  admissibility  of 

evidence,  and  not  objected  to  at  the  time,  cannot  be  reviewed  as  a  part 
of  the  charge  to  the  jury. 
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4.  A  person  employed  to  keep  the  account  books  of  another  may  recover  the 

balance  due  for  his  services  upon  other  proof  thereof,  although  the  books 
were  so  negligently  and  unskillfuUy  kept  as  not  to  show  the  state  of  the 
accounts  between  the  parties. 

5.  The  fact  that  plaintiff  was  negligent  and  unskillful  in  his  employment 

will  not  prevent  his  recovering  what  his  services  were  really  wortli. 

6.  After  evidence  introduced  by  defendant  to  show  plaintiff's  negligence  and 

want  of  skill  in  his  employment,  it  was  competent  for  plaintiff,  in  rebuttal, 
to  introduce  testimony  that  he  was  competent  or  qualified  for  the  em- 
ployment, or  that  he  was  skillful,  faithful  and  serviceable  therein. 

APPEAL  from  the  Circuit  Court  for  Waupaca  County. 

Defendant  appealed  from  a  judgment  in  favor  of  the  plaintiff. 

The  appeal  was  submitted  on  the  brief  of  G,  W.  Cate,  of 
counsel,  for  the  appellant,  and  that  of  Wehh  <&  Cochran  for 
the  respondent. 

Orton,  J.  The  complaint  is  for  work  and  labor,  and  for 
money  paid  and  expended.  The  answer  sets  up  that  the 
plaintiff  was  unskillfnl,  and  that  his  services  were  valueless; 
that  he  had  received  certain  payments;  and  that  his  conduct 
in  the  business  of  his  employment  was  such  that  the  defend- 
ant suffered  damage,  which,  by  an  amendment  of  the  answer^ 
is  alleged  to  be  the  sum  of  $3,500,  and  is  stated  as  a  counter- 
claim; and  the  answer  prays  for  an  accounting  by  the  plaintiff. 

The  appellant  claims  here  that  the  circuit  court  erred  in  not 
adjudging  such  an  accounting.  Whether  this  is  a  proper  case 
for  an  accounting  by  either  party,  we  do  not  decide.  The 
cause  having  been  submitted  to  and  tried  by  a  jury,  and  all  of 
the  matters  in  controversy  by  the  pleadings  having  been  fully 
considered  and  passed  upon  by  the  jury,  without  any  objection 
on  the  part  of  the  appellant,  this  objection  to  the  verdict  and 
judgment  must  l>e  deemed  to  have  been  waived.  Leonard  v. 
Eogan  et  al.^  20  Wis.,  540. 

All  questions  raised  as  to  the  effect  of  the  evidence,  as  sup- 
porting the  verdict  or  otherwise,  and  so  fully  and  ably  dis- 
cussed by  the  learned  counsel  on  both  sides,  cannot  be  con- 
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sidered,  because  "  the  bill  of  exceptions  does  not  purport  to 
contain  all  of  the  testimony;  and,  in  the  absence  of  a  state- 
ment therein  to  that  effect,  we  must  presume,  in  support  of 
the  verdict  and  judgment,  that  every  fact  which  was  essential 
to  a  recovery  by  the  plaintiff,  was  duly  proved  on  the  trial. 
This  rule  is  too  well  settled  to  require  the  citation  of  authori- 
ties to  sustain  it."  This  extract  is  taken  from  the  opinion  of 
Mr.  Justice  Lyon,  in  the  case  of  Conklin  v.  Hawthorn  et  al.j 
29  Wis.,  476,  and  renders  another  or  new  decision  of  the  ques- 
tion unnecessaiy. 

The  casual  remark  of  the  learned  judge,  on  the  trial,  in  rul- 
ing upon  the  admissibility  in  evidence  of  the  Arcadia  yard 
books  kept  by  one  Hollenbeck,  and  the  Whitehall  books  kept 
by  one  Earl,  is  excepted  to,  as  a  part  of  the  charge  of  the  court 
to  the  jury,  and  was  not  objected  to  at  the  time,  so  far  as  the 
printed  case  shows.  This  practice  cannot  be  sanctioned;  but 
it  is  suflScient  to  say  that  the  remark  of  the  judge  in  respect  to 
these  books,  that  "  they  don't  affect  the  plaintiff  one  whit," 
appears  to  have  been  strictly  correct;  for  the  books,  as  such, 
had  not  been  verified  by  those  who  kept  them. 

The  instruction  asked  by  the  learned  counsel  of  the  appel- 
lant, the  refusal  of  which  is  assigned  as  error,  was  as  follows: 
"  If  the  jury  find  from  the  evidence  that  the  services  of  the 
plaintiff  in  keeping  the  books  of  the  defendant  were  negli- 
gently and  unskillfully  performed,  by  failing  to  keep  the  same 
in  such  a  manner  as  to  show  the  true  state  of  accounts  therein 
pretended  to  be  kept,  and  entered  therein,  in  such  case  he  is 
not  entitled  to  recover  at  all."  This  instruction  is  somewhat 
obscure;  but  the  court  seemed  to  understand  it  to  mean,  and 
we  think  correctly,  that  if  the  plaintiff,  in  keeping  the  books, 
was  so  negligent  and  unskillful  that  the  state  of  the  accounts 
between  the  parties  could  not  be  ascertained  from  the  books, 
then  the  plaintiff  could  recover  nothing  for  his  services.  In 
this  view  the  instruction  was  clearly  incorrect,  for  it  ignored 
all  other  evidence  of  the  plaintiff's  services  and  their  value. 
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But  if  the  meaning  of  the  instruction  was,  that  if  the  plaintiff 
was  negligent  and  unskillful  in  his  employment  he  could 
recover  nothing  for  his  services,  because  he  had  not  fully  per- 
formed his  contract  of  employment,  it  was  equally  erroneous. 
In  such  a  case  the  plaintiff  would  be  entitled  to  recover 
what  his  services  were  reasonably  worth,  so  long  as  the  appel- 
lant allowed  him  to  continue  in  his  employment.  This  action 
is  brought  in  the  quantum  tneruit^  and  the  court  in  the  general 
charge  stated  the  true  equitable  rule  in  such  a  case:  "If  the 
plaintiff's  services  were  worthless,  or  of  no  value,  he  is  not 
entitled  to  recover  anything,  but  if  they  are  of  value,  he  is 
entitled  to  recover  that  value."  Cole  et  al,  v,  Clarke^  3  Wis., 
323;  Taylor  v,  Williams,  6  Wis.,  363;  Jackson  et  al.  v.  Cleve- 
land, 15  Wis.,  108. 

Exception  was  taken  to  the  question,  "  State  whether  the 
plaintiff  was  a  valuable  man  to  the  defendant  for  the  employ- 
ment in  which  he  was  engaged."  The  question  was  clearly 
proper,  as  understood  and  explained  by  the  court,  as  meaning 
whether  the  plaintiff  was  competent  or  qualified  for  the  busi- 
ness in  which  he  was  engaged.  Or,  if  understood  as  meaning 
whether  the  plaintiff  was  skillful,  faithful  or  serviceable  in 
such  employment,  it  is  not  perceived  why  the  question  was 
not  a  proper  one  to  rebut  the  attempted  proof  of  the  plaintiff's 
negligence  and  want  of  skill  in  his  employment. 

This  CAUse,  both  in  the  pleadings  and  proofs,  was  difficult 
and  complicated  in  the  extreme,  and  not  easily  or  very  satis- 
factorily tried  with  a  jury;  and  we  think  the  circuit  court  was 
remarkably  judicious  in  its  conduct  and  rulings. 

By  the  Court.  —  The  judgment  of  the  circuit  (tonvt  is 
affirmed,  with  costs. 
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February  2^  — March  9,  1880.  i  ^g  ^^i 

188  m\ 
cniMiXAL  Law  and  Practice.    (1)  For  what  purpose  intoxication  of  the  ^  647 

accused  niay  he  shown.  (2)  Instructions  as  to  testimony  of  accomplice. 
(3)  Instruction  as  to  falsas  in  uno,  etc.  (4)  Whether  defendant  can 
be  required  to  testify  to  a  former  conviction.  (5)  Possession  of  stolen 
goods;  its  effect  as  evidence.  (6)  Increased  penalty  for  second  offense 
valid. 

1.  In  a  criminal  action,  it  is  competent  for  the  accused  to  show  that  at  or 

about  the  time  when  the  crime  was  coinmitted,  he  was  in  such  a  physi- 
cal condition  as  to  render  it  improbable  that  he  committed  it;  and  the 
fact  that  such  condition  was  caused  by  intoxication  makes  no  difference 
in  the  rule,  the  intoidcation  not  being  set  up  as  a  defense. 

2.  In  a  criminal  action,  it  is  in  general  within  the  discretion  of  the  court  be- 

low whether  to  instruct  the  jury  not  to  find  defendant  guilty  upon  the 
unsupported  testimony  of  an  accomplice;  and  where  that  court  refuses  a 
new  trial  after  a  verdict  founded  upon  such  testimony  alone,  this  court 
will  not  reverse  the  judgment  upon  that  ground. 

3.  A  refusal  to  instruct  the  jury,  in  a  criminal  action,  that  "if  a  witness 

knowingly  and  deliberately  swear  falsely  in  regard  to  one  material  fact, 
the  jury  are  not  bound  to  beUeve  any  of  his  statements  unless  corrobo- 
rated by  other  proof,''  is  held  no  error,  where  there  was  no  evidence 
showing  that  any  witness  in  the  case  had  thus  sworn. 

4.  It  Seems  that,  independently  of  sec.  4073,  R.  S.,  the  defendant  in  a  criminal 

action  could  not  be  required ^  as  a  witness,  to  testify  whether  he  had  ever 
been  convicted  of  an  infamous  crime  not  charged  in  fche  mformation  for  the 
purposB  of  subjecting  him  to  punishment  as  for  a  second  offense;  that 
the  right  of  the  witness  in  any  case  to  decline  answering  such  a  ques- 
tion on  the  ground  that  the  answer  would  tend  to  degrade  him,  was  per- 
sonal to  such  witness,  and  could  not  be  taken  by  the  party  calling  him; 
but  that  the  objection  that  such  testimony  is  not  the  best  evidence  of  tJie 
fact  might  be  taken,  specifirally,  by  such  party.  No  opinion  is  here  ex- 
pressed as  to  the  construction  of  said  see*  4073. 

5.  Mere  possession  of  stolen  goods,  by  the  accused,  shortly  a'"ter  the  larceny, 

does  not  raise  any  legal  presumption  of  his  guilt,  but  is  merely  a  cir- 
cumstance to  be  considered  by  the  jury  in  connection  with  the  other  facts 
in  the  case. 

6.  Statutes  imposing  a  greater  penalty  for  a  second  or  third  offense  of  the 

same  character  than  that  imposed  for  the  first  offense,  do  not  violate 
the  constitutional  provision  which  forbids  putting  on 3  twice  in  jeopardy 
for  the  same  offense. 
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ERROR  to  the  Circuit  Court  for  Polk  County.  ^ 
The  case  is  thus  stated  by  Mr.  Justice  Taylor: 
"The  plaintiff  in  error  was  tried  in  the  circuit  court  of 
Rock  county  upon  an  information  charging  hira  with  the  lar- 
ceny of  goods  from  a  shop,  of  the  value  of  more  than  $100. 
The  information  also  charged  the  larceny  as  a  second  offense, 
alleging  the  fact  that  he  had  been  theretofore  duly  convicted 
and  punished  for  a  previous  larceny  committed  by  him.  The 
plaintiff  in  error  was  convicted  of  the  larceny  charged  in  the 
information.  The  evidence  showed,  and  the  jury  found,  that 
he  had  been  convicted  of  the  former  larceny  charged  in  the 
information,  and  he  was  sentenced  to  the  state  prison  for  the 
term  of  five  years.  Exceptions  were  taken  by  the  defendant 
on  the  trial  to  the  rulings  of  the  court  in  excluding  evidence 
offered  on  his  part;  to  parts  of  the  instructions  given  by  the 
learned  circuit  judge  to  the  jury;  and  to  his  refusal  to  give 
several  instructions  requested  by  the  defendant.  After  judg- 
ment, a  bill  of  exceptions  was  duly  settled  and  signed,  and  the 
record  is  brought  to  this  court  by  a  writ  of  error. 

"The  first  error  assigned  by  the  learned  counsel  for  the 
plaintiff  in  error  in  this  court  is,  that  the  circuit  judge  im- 
properly  excluded  evidence  offered  on  his  part  tending  to  show 
that,  at  the  time  the  alleged  larceny  was  committed,  he  was  so 
much  intoxicated  that  it  was  improbable,  if  not  impossible, 
lihat  he  could  have  committed  the  larceny  charged. 

"  The  evidence  on  the  part  of  the  state  showed  that  a  hole 
had  been  cut  in  the  upper  part  of  the  pane  of  glass  in  the 
lower  sash,  large  enough  to  permit  the  insertion  of  a  man's 
hand  and  arm;  and  that  a  nail  which  fastened  the  lower  sash 
had  been  removed,  the  window  then  opened  and  the  goods 
removed,  without  any  disturbance  or  confusion  of  the  goods 
in  the  shop  which  were  not  taken.  The  plaintiff  in  error  had 
swora  that  he  had  been  drinking  very  often,  on  the  night  the 
larceny  was  committed,  of  both  whisky  and  beer;  and  that  he 
had  left  Janesville  before  the  larceny  was  committed,  and  knew 
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nothing  about  it.  He  then  called  as  a  witness  one  Albert 
Jones,  who  had. seen  the  plaintiff  in  error  in  the  evenino^ 
before  the  larceny  had  been  committed  The  witness  was 
asked  the  following  question:  *  Where  and  in  what  condition 
was  he?'  The  question  was  objected  to  by  the  district  attor- 
ney as  incompetent,  and  thereupon  the  following  colloquy 
took  place  between  the  learned  circuit  judge  and  the  counsel 
for  the  defendant: 

"  Judge.  '  The  testimony  of  the  defendant  here  indicates 
not  only  the  possession  of  his  faculties,  but  a  distinct  remem- 
brance  of  what  took  place  at  the  time;  and  I  don't  see  the 
propriety  of  taking  up  the  time  to  show  bis  condition.  The 
only  question  is,  whether  he  was  so  under  the  influence  of 
liquor  that  he  did  not  know  what  he  was  doing.  He  has 
stated  himself  that  he  was  at  various  places,  and  what  he  was 
doing.'  Counsel.  'We  desire  to  show  that  he  was  in  such  a 
condition  that  he  could  not  have  done  this  job  as  neatly  as  it 
was  done.'  Judge,  *  I  don't  understand  you  are  entitled  to 
show  that.  The  evidence  is  only  admissible  for  the  purpose 
of  showing  that  the  person  was  so  under  the  influence  of 
liquor  that  he  did  not  comprehend  what  he  was  doing.' 
Counsel.  *  We  ofler  the  evidence  for  the  purpose  of  showing 
that  the  defendant  was  physically  and  mentally  incapable  of 
committing  the  burglary  as  it  is  shown  to  have  been  done.' 
Court.  'If  that  is  the  purpose,  I  will  exclude  it.  It  is  only- 
admissible  for  the  purpose  I  have  indicated,  and  not  for  any 
other.' 

"The  defendant  duly  excepted  to  the  ruling  of  the  judge 
excluding  the  evidence.  Afterwards,  in  his  instructions  to  the 
jury,  the  learned  circuit  judge  reiterated  the  same  idea  as  to 
the  purposes  for  which  the  intoxication  of  the  accused  could 
be  considered  by  the  jury,  and  said:  'One  cannot  shield 
himself  under  the  plea  of  intoxication  to  justify  the  commis- 
sion of  any  act;  and  the  only  way  that  intoxication  becomes 
admissible  in  evidence  at  all,  is  to  show  that,  when  the  act 
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complained  of  was  committed,  the  party  was  so  intoxicated  as 
to  be  beside  himself,  was  not  in  his  right  mind;  and  if  that 
mental  condition  was  produced  by  temporary  intoxication, 
why  intoxication  may  be  shown.  But  when  the  testimony 
shows  that  the  person  was  not  so  far  gone,  his  mental  facul- 
ties were  not  so  impaired  by  intoxication  as  to  deprive  him  of 
reason  and  put  him  in  a  condition  where  he  didn't  know  what 
he  was  doing,  it  don't  go  as  a  defense  at  all.  It  is  only  when 
it  tends  to  show  that  the  person,  who  committed  the  act  by 
reason  of  intoxication  was  not  in  his  right  mind,  that  it  is  a 
defense.'  This  instruction  was  also  excepted  to  by  the  de- 
fendant." 

The  cause  was  submitted  on  the  brief  of  Lavinia  Goodell 
for  the  plaintiff  in  error,  and  that  of  the  Attorney  General  for 
the  defendant  in  error. 

Tayloe,  J.  We  are  strongly  impressed  with  the  idea  that 
the  learned  judge  did  not  fully  understand  the  object  of  the 
offer  to  show  the  condition  of  the  defendant  as  to  drunkenness, 
at  or  about  the  time  the  larceny  was  committed.  As  we  un- 
derstand the  offer,  it  was  not  to  show  that  the  accused  was  in 
such  a  mental  condition  as  would  excuse  the  commission  of  an 
act  which  would  constitute  the  crime  of  larceny  if  committed 
by  a  sober  man.  It  was  not  offered  as  an  excuse  or  defense 
for  a  larceny  committed,  but  for  the  purpose  of  showing  that 
it  was  highly  improbable  that  the  accused  did  in  fact  commit 
the  acts  complained  of,  viz.,  the  "Entering  of  the  shop,  and  re- 
moving the  goods  therefrom ;  not  as  a  defense  for  want  of 
mental  capacity,  but  as  evidence  tending  to  show  that  the  acts 
which  constituted  the  offense  were  not  done  by  the  accused. 
This  object  of  the  evidence  seems  to  us  to  have  been  suffi- 
ciently indicated  by  the  learned  counsel  for  the  defendant;  and 
for  the  purpose  so  indicated  we  are  of  the  opinion  the  evidence 
was  clearly  competent. 

The  authorities  cited  in  the  brief  of  the  learned  counsel  for 
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the  plaintiff  in  error  indicate  in  what  cases  it  is  competent 
to  show  tlie  intoxication  of  the  accused  upon  the  question  of 
the  particular  intent  with  which  an  unlawful  or  wrongful  act 
was  done,  when  such  intent  is  necessary  to  constitute  the 
offense  charged.  None  of  the  cases  cited,  however,  have  a 
direct  bearing  upon  the  point  made  in  this  case.  It  would 
seem,  however,  that  there  can  be  no  doubt  as  to  the  right  of  a 
person  accused  of  crime  to  show  that  at  the  time  of  its  com- 
mission ho  was  physically  incapable  of  committing  it.  There 
can  be  no  doubt  of  the  right  of  the  accused  to  show  that  he 
was  at  the  time  prostrated  by  a  disease  which  rendered  it 
highly  improbable  that  he  could  have  endured  the  exei-tion 
and  labor  necessary  to  commit  the  crime.  And  so  we  think 
if,  in  this  case,  the  evidence  had  shown  that,  within  a  few  hours 
of  the  time  this  larceny  must  have  been  committed,  the  ac- 
cused had  been  temporarily  prostrated  by  drunkenness,  so  as 
to  render  it  highly  improbable  that  he  could  have  been  present 
at  the  place  where  the  crime  was  committed,  or,  if  abl^  to  be 
present,  that  he  could  have  done  what  the  evidence  shows  was 
done  by  those  who  committed  the  larceny,  he  is  equally  enti- 
tled to  show  that  fact.  In  such  case  the  intoxication  is  not 
shown  for  the  purpose  of  excuse  or  mitigation  of  the  offense 
charged,  but  as  evidence  tending  to  show  that  he  was  not  pres- 
ent and  did  not  commit  the  acts  constituting  the  offense. 
Evidence  of  this  kind  would  have  but  little  weight  against 
direct  evidence  showing  the  actual  presence  of  the  ac- 
cused at  the  time  and  place  when  and  where  the  crime  was 
committed;  but,  certainly,  in  the  absence  of  any  such  direct 
evidence,  the  accused  may  give  in  evidence  any  fact  which 
would  have  a  natural  tendency  to  render  it  improbable  that  he 
was  there  and  did  the  acts  complained  of;  and  the  fact  that 
drunkenness  was  the  thing  which  tended  to  prove  such  im- 
probability, can  make  no  difference.  If  a  man  by  voluntary 
drunkenness  renders  himself  incapable  of  walking  for  a  lim- 
ited time,  it  is  just  as  competent  evidence  tending  to  show  that 
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he  did  not  walk  during  the  time  he  was  so  incapable,  as  Uiongh 
he  had  been  so  rendered  incapable  by  paralysis  of  his  limbs 
from  some  cause  over  which  he  had  no  control.  The  cause  of 
the  incapacity  in  such  case  is  immaterial;  the  material  ques- 
tion is.  Was  he  in  fact  incapable  of  doing  the  acts  charged? 
We  cannot  speculate  upon  the  effect  which  the  evidence,  if 
admitted,  would  have  had  upon  the  verdict  of  the  jury  in  this 
case.  It  was  offered,  apparently  in  good  faith,  as  evidence 
tending  to  show  that  the  accused  could  not  have  committed 
the  offense.  Had  the  drunkenness  been  proved  so  complete 
as  to  have  destroyed  his  powers  of  locomotion,  or  so  as  to  have 
destroyed  the  steady  use  of  his  limbs,  it  would  have  had  a 
tendency  to  disprove  the  charge  made,  against  him.  The  evi- 
dence being  material,  it  should  have  been  admitted,  and  its 
rejection  was  an  error  for  which  this  court  is  compelled  to  re- 
verse the  judgment. 

The  learned  counsel  for  the  plaintiff  in  error  insist  that  the 
court  eiTcd  in  refusing  to  charge  the  jury,  as  requested,  as  to 
the  effect  which  should  be  given  to  the  evidence  of  an  accom- 
plice. The  substance  of  the  requests  asked  was,  that  the  cir- 
cuit judge  should  instruct  the  jury  not  to  convict  the  accused 
upon  the  evidence  of  an  accomplice,  unsupported  by  any  other 
evidence  in  the  case.  In  regard  to  this  point  we  think  the 
evidence  in  the  first  place  does  not  conclusively  show  that  the 
witness  Bender,  who  is  the  supposed  accomplice,  was  such; 
and  if  it  does  show  him  to  be  such,  then  his  evidence  is,  in 
fact,  supported  and  corroborated  by  other  evidence  in  the 
case.  But  we  are  of  the  opinion  that  there  is  no  rule  of  law 
which  requires  the  trial  judge  to  instruct  the  jury  to  acquit 
the  prisoner,  in  case  his  guilt  is  established  only  by  the 
unsupported  testimony  of  an  accomplice.  In  England  it  is 
stated  that,  as  a  rule  of  practice,  the  trial  judges  do  usually 
so  charge  the  jury,  but  that  on  refusal  to  so  charge,  followed 
by  a  conviction  and  judgment,  the  judgment  will  not  be 
reversed  for  that  cause,  on  appeal,     liegina  v.  Stvhhs^  33  Eng. 
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Law  and  Eq.,  552.  If  the  jury  convict  upon  the  testimony  of 
an  accomplice  alone,  and  the  trial  judge  is  satisfied  with  the 
verdict  and  refuses  a  new  trial,  the  appellate  court  will  not, 
as  a  general  rule,  reverse  for  that  cause.  Brown  v.  Common- 
wealthy  11  Leigh,  711;  1  Whart.  Crim.  Law,  §  785,  and  cases 
cited;  1  Bishop^s  Crim.  Proced.,  §  1081. 

We  think  the  general  rule,  as  establislied  in  this  country 
and  in  England,  is  that  it  is  a  matter  to  a  great  extent  in  the 
discretion  of  the  trial  judge  whether  or  not  he  will  instruct 
the  jury  to  acqnit  the  prisoner  when  there  is  no  evidence  of 
his  guilt  except  the  testimony  of  an  accomplice,  uncorrobo- 
rated as  to  any  material  fact;  and  that  it  is  not  error  for  the 
trial  judge  to  refuse  so  to  instruct.     See  cases  above  cited. 

The  learned  counsel  for  the  plaintiff  in  error  alleges  that 
the  court  erred  in  refusing  to  give  the  following  charge  to  the 
jury,  as  requested:  "That  if  a  witness  knowingly  and  delib- 
erately swear  falsely  in  regard  to  one  material  fact,  the  jury 
are  not  bound  to  believe  any  of  his  statements  unless  corrob- 
orated by  other  proof."  This  instruction  may  be  good  as  an 
abstract  question  of  law;  but  we  do  not  find  from  the  record 
that  it  has  any  application  to  the  testimony  of  any  of  the  wit- 
nesses sworn  on  the  trial  of  this  case.  It  is  said  in  the  argu- 
ment that  the  witness  Kinney  clearly  testified  falsely  as  to 
what  he  told  the  witness  Miss  King;  but  upon  examination 
of  the  testimony  of  these  witnesses  it  is  apparent  that  the 
witness  Kinney  did  not  admit  that  he  told  Miss  King  what 
she  swears  he  did.  The  question  asked  Kinney  on  his  cross 
examination  was:  "  Didn't  you  state  to  Miss  Angie  King,  in 
this  city,  on  the  afternoon  of  the  30th  of  April  last,  that  you 
did  not  notice  anything  about  what  kind  of  clothes  Ingalls 
had  on  at  Turner  Junction?"  To  this  question  the  witness 
answered  that  he  did  not.  When  Miss  King  was  called  as  a 
witness,  she  answered  to  the  direct  question:  "Did  he  say  to 
you,  on  the  30th  day  of  April  last,  that  he  saw  Thomas  In- 
galls at  Turner  Junction,  but  that  he  didn't  notice  anything 
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a5(?i^^  what  kind  of  clothes  he  had  on?"  "He  did."  But, 
from  her  cross  examination,  it  is  quite  evident  that  she  was 
not  an  over-exact  witness,  and  that  what  she  remembered  of 
her  conversation  with  him  was  more  of  a  general  nature  than 
of  the  exact  words  he  used.  Kinney  himself,  when  recalled, 
does  not  admit  that  he  made  the  statement  sworn  to  by  Miss 
King,  but  says:  "  She  first  asked  me  whether  I  was  going  to 
appear  against  Ingallsj  and  asked  whether  I  took  any  partic- 
ular notice  of  his  clothes.  I  said  I  did  not  take  particular 
notice  of  them,  and  passed  on." 

The  witness  swore,  on  his  direct  examination,  that  he  did 
not  tell  Miss  King  he  did  not  notice  anything  about  what 
kind  of  clothes  Ingalls  had  on.  She  says  to  the  direct  ques- 
tion he  did;  and  he  admits  on  his  reexamination,  that  he  stated 
to  her,  in  reply  to  her  question  whether  he  took  any  particu- 
lar notice  oj^  his  clothes,  that. he  "did  not  take  particular 
notice  of  tJieniy  and  passed  on."  There  is  no  admission  on 
his  part  that  he  swore  falsely  on  his  first  examination.  He 
was  asked  a  particular  question,  and  he  denies  that  he  made 
tlie  statement  in  the  exact  form  of  the  question,  and  after- 
wards admits  that  he  made  a  statement  to  Miss  King  different 
in  both  form  and  substance.  We  do  not  think  there  was  any 
evidence  showing  that  the  witness  Kinney  had  sworn  willfully 
false  in  any  part  of  his  testimony;  and  there  was,  therefore, 
no  occasion  for  giving  the  instruction  asked. 

It  is  also  charged  that  the  circuit  judge  erred  in  requiring 
the  defendant,  when  upon  the  stand  as  a  witness,  to  testify 
that  he  had  been  convicted  of  a  larceny  not  charged  in  the 
information.  A  question  similar  to  this  came  before  this 
court  in  the  case  of  Kirschier  v.  The  State,  9  Wis.,  140.  In 
that  case  the  following  question  was  asked  the  witness:  "  Have 
you  not  been  convicted  of  larceny  and  sentenced  to  the  peni- 
tentiary in  Illinois?"  And  the  court  instructed  the  witness 
that  he  need  not  answer  the  same.  Chief  Justice  Dixon,  in 
delivering  the  opinion  in  that  case,  says,  in  regard  to  this 
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question,  "that  it  was  properly  overruled  for  two  reasons: 
firsts  because  the  answer  tended  to  degrade  the  witness  by 
showing  that  he  had  been  guilty  of  an  infamous  crime;  and 
second^  for  the  reason  that  the  best  evidence  of  his  conviction 
was  the  record  of  his  trial  and  conviction."  According  to  the 
rule  of  that  case,  it  would  seem  that  the  evidence  that  the 
defendant  had  been  theretofore  convicted  of  an  infamous  crime 
ought  not  to  have  been  received,  unless  such  conviction  was 
charged  in  the  information  for  the  purpose  of  convicting  and 
punishing  the  accused  for  a  second  offense.  The  conviction  as 
to  which  the  defendant  was  required  to  answer  was  not  the 
one  charged  in  the  information,  and  should  not  have  been 
received  in  evidence  against  the  objection  of  the  defendant. 
The  witness  may  undoubtedly  waive  his  privilege  and  answer 
if  he  sees  fit,  but  ought  not  to  be  compelled  to  do  so  against 
his  objection.  The  objection  to  the  introduction  of  testimony 
charging  the  witness  with  an  infamous  crime  is  one  which 
must  be  taken  by  the  witness  hime^lf,  and  not  by  the  party 
for  whom  he  is  called.  It  is  a  personal  privilege,  and  not  a 
right  of  the  party  calling  him.  It  is  probable  that  the  objec- 
tion to  the  evidence  in  the  case  of  the  witness  Snell,  who  was 
interrogated  as  to  his  conviction  of  an  infamous  crime,  was 
overruled  by  the  learned  circuit  judge  on  the  grounc^  that  the 
objection  was  not  made  by  the  witness  but  by  the  party  call- 
ing him.  But,  in  the  case  of  the  witness  Snell,  if  the  party 
calling  him  had  objected  to  the  evidence  on  the  ground  that 
the  record  was  the  best  evidence  of  his  conviction,  the  objec- 
tion should  have  been  sustained,  under  the  decision  in  Kirsch- 
ner  v.  The  State^  supra. 

It  is  also  urged  by  the  learned  counsel  for  the  plaintiff  in 
error,  that  the  circuit  judge,  in  his  instructions  to  the  jury, 
gave  too  much  importance  to  the  evidence  of  the  possession  of 
stolen  goods,  or  some  part  of  them,  by  the  accused  shortly 
after  the  larceny.  The  effect  of  such  evidence  was  very  ably 
discussed  by  the  late  Chief  Justice  Dixon,  in  the  case  of 
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Graves  v.  The  State^  12  Wis.,  591,  and  more  recently  by  Jus- 
tice Orton,  in  the  case'  of  The  State  v.  Snell^  46  Wis.,  524. 
The  rule  to  be  derived  from  these  cases,  and  which  is  sus- 
tained by  the  later  elementary  writers  upon  evidence  in  crim- 
inal cases,  is,  that  the  possession  of  the  stolen  goods  by  the 
accused  recently  after  the  larceny  does  not  raise  any  legal 
presumption  of  the  guilt  of  the  party  so  found  in  possession. 
The  fact  of  the  possession  of  the  stolen  property  by  the  accused 
is  evidence  tending  to  prove  his  guilt,  but  is  in  no  sense  con- 
clusive as  to  his  guilt;  nor  does  his  guilt  follow  as  a  presump- 
tion of  law  unless  such  possession  be  explained  by  the  accused. 
The  courts  of  Calif ornia  have  held  that  it  was  error  to  charge 
the  jury  that  they  should  convict  the  accused  upon  the  mere 
proof  of  the  possession  of  the  stolen  property  recently  after 
the  larceny.  See  People  v.  Ah  Ki^  20  Cal.,  177;  People  v, 
Chamhers^  18  Cal.,  382;  People  v.Zeidson-y  16  Cal.,  98.  And 
these  decisions  seem  to  be  supported  by  both  Wharton  and 
Greenleaf.  See  2  Wharton  on  Criminal  Law,  §  728,  and 
3  Greenleaf  *s  Evidence,  §  31.  The  true  rule,  we  think,  is  well 
stated  by  Greenleaf  in  the  section  above  cited.  Speaking  of 
the  presumption  arising  from  the  possession  of  the  stolen  goods, 
he  says:  "The  presumption  being  not  conclusive  but  dis- 
putable, and  therefore  to  be  dealt  with  by  the  jury  alone,  as  a 
mere  inference  of  fact,  its  force  and  value  will  depend  on  sev- 
eral cx)nsiderations.  In  the  first  place,  if  the  fact  of  possession 
stands  alone,  wholly  unconnected  with  any  other  circumstances, 
its  value  or  persuasive  power  is  very  slight;  for  the  real 
criminal  may  have  artfully  placed  the  article  in  the  possession 
or  upon  the  premises  of  an  innocent  person,  the  better  to  con- 
ceal his  own  guilt,  whether  it  be  the  instrument  of  homicide, 
burglary  or  other  crime,  or  the  fruits  of  robbery  or  larceny; 
or  it  may  have  been  thrown  away  by  the  felon  in  his  flight  and 
found  by  the  possessor,  or  have  been  taken  away  from  him  in 
order  to  restore  it  to  the  true  owner,  or  otherwise  have  come 
lawfully  into  his  possession.    It  will  be  necessary,  therefore, 
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for  the  prosecutor  to  add  the  proof  of  other  circumstances  in- 
dicative of  guilt,  in  order  to  render  the  naked  possession  of 
the  thing  available  towards  a  conviction."  The  learned  writer 
then  goes  on  to  indicate  what  circumstances  should  be  proved, 
to  make  the  possession  available  to  produce  a  conviction. 

It  is  evident  that  mere  possession  of  stolen  goods  bj  a 
party  accused  ought  not  to  be  in  every  case,  if  in  any,  suffi- 
cient evidence  to  justify  a  conviction.  Take  the  case  of  a 
reputable  citizen,  whose  character  is  such  that  no  suspicion  of 
crime  has  attached  to  him,  charged  with  stealing  a  horse, 
and  the  only  proof  is  that  the  horse  was  found,  the  next 
morning  after  he  was  stolen,  in  his  stable,  the  stable  being  one 
which  could  be  entered  without  the  aid  of  the  accused.  Clearly 
in  such  a^case  the  presumption  of  innocence  would  outweigh 
the  inference,  of  guilt  arising  out  of  the  fact  of  possession. 
So,  if  a  purse  of  money  had  been  stolen  in  a  crowd,  and  soon 
after  the  theft  the  same  had  been  found  in  the  pocket  of  a 
man  of  known  reputable  character,  the  pocket  being  such  that 
,the  purse  could  have  been  put  there  without  his  knowledge, 
the  circumstance  would  hardly  raise  a  suspicion  sufficient 
to  lean  a  charge  of  theft  upon.  It  is  not  so  much  the  mere 
possession  of  the  stolen  goods,  as  it  is  the  nature  of  the  pos- 
session ;  whether  it  is  an  open  and  unconcealed  one,  or  whether 
the  goods  are  such  as  the  person  found  in  possession  thereof 
would  probably  be  possessed  of  in  a  lawful  way.  If 
property  of  great  value  should  be  found  in  the  possession  of 
one  known  to  be  poor,  so  as  to  render  it  highly  improbable 
that  he  had  purchased  it,  an  inference  of  guilt  would  arise 
much  stronger  than  if  such  property  were  found  in  the  pos- 
session of  a  man  of  wealth,  who  would  probably  purchase 
goods  of  such  value.  It  would  be  impossible  to  enumerate 
the  variety  of  circumstances  attending  the  mere  possession  of 
stolen  goods,  which  would  lessen  or  increase  the  inference  of 
guilty  possession.  In  directing  a  jury,  therefore,  as  to  the 
weight  they  should  give  to  the  possession  of  stolen  goods  or 
Vol.  XLVIII.  — 42 


Digitized  by  LjOOQiC 


658  SUPREME  COURT  OF  WISCONSIN, 

Ingalls  vs.  The  State. 

the  instruments  of  crime  as  evidence  of  guilt,  care  should  be 
taken  not  to  place  too  much  importance  upon  the  mere  pos- 
session, but  their  attention  should  be  called  to  the  character 
of  the  possession  and  the  circumstances  attending  it  "With- 
out holding  that  the  learned  circuit  judge  erred  in  his  instruc- 
tions to  the  jury  upon  this  point,  under  the  whole  evidence  in 
the  case,  we  are  inclined  to  think  too  much  stress  'was  laid 
upon  the  fact  of  the  possession,  and  perhaps  not  enough  upon 
the  circumstances  under  which  the  accused  was  found  in  the 
possession. 

We  are  unable  to  see  how  the  statute  which  imposes  a 
greater  punishment  upon  a  person  who  commits  a  second  or 
third  offense  of  the  same  character  than  it  imposes  upon  the 
person  who  is  convicted  of  a  first  offense,  violates  the  provis- 
ion of  our  constitution  which  prohibits  putting  a  person  twice 
in  jeopardy  for  the  same  offense.  The  increased  severity  of 
the  punishment  for  the  subsequent  offense  is  not  a  punishment 
of  the  person  for  the  first  offense  a  second  time,  but  a  severer 
punishment  for  the  second  offense,  because  the  commission  of 
the  second  offense  is  evidence  of  the  incorrigible  and  danger* 
ous  character  of  the  accused,  which  calls  for  and  demands  a 
severer  punishment  than  should  be  inflicted  upon  the  person 
guilty  of  a  first  crime. 

By  the  Court, —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial.  The  warden 
of  the  state  prison  will  surrender  the  plaintiff  in  error  to  the 
sheriff  of  Rock  county,'  who  will  hold  him  in  custody  until  he 
shall  be  discharged,  or  his  custody  changed  by  due  course 
of  law. 

On  the  20th  of  April,  1880,  the  following  additional  opinion 
was  filed: 

Taylor,  J.  When  this  case  was  argued,  the  attention  of 
this  court  was  not  called  to  the  provisions  of  sec  4073,  R  S. 
1878,  and  that  section  was  entirely  overlooked  in  the  consider- 
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ation  of  the  case.  What  was  said,  therefore,  in  the  opinion  as 
to  the  propriety  of  compelling  the  accused,  when  testifying 
as  a  witness  in  his  own  behalf,  to  answer  upon  his  cross  exam- 
ination questions  in  regard  to  his  having  been  previously  con- 
victed of  an  infamous  crime,  was  not  intended  as  expressing 
any  opinion  upon  the  construction  of  that  section. 
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Grafton  vs.  Caemichael. 
March  9 —  March  30,  1880. 


Trespass  in  taking  goods:  "When  one  becomos  a  trespasser  ah  iniHo. 
(1)  Complaint  construed:  nature  of  action.  (2)  General  doctrine  as  to 
trespass  ab  initio.    (3)  Case  stated:  Attachment  suit. 

1.  The  complaint  alleges  that,  on  etc.,  defendant  broke  and  entered  open 

plaintiff 's  farm,  and  took  from  his  i)osse88ion  certain  personal  property 
of  the  plaintiff,  carried  it  away  and  converted  it  to  his  own  use.  Held^ 
an  action  de  bonis  asportatis,  and  not  of  trover. 

2.  According  to  the  general  tendency  of  modem  decisions,  one  who  does  an 

act  under  a  lawful  authority  will  not  be  rendered  a  trespasser  ah  initio 
by  subsequent  irregularities,  except  where  he  does  or  consents  to  some 
positive  act  which  goes  to  show  that  the  original  lawful  act  was  done 
with  an  unlawful  purpose. 
8.  Accordingly,  the  plaintiff,  in  an  attachment  suit  in  justice's  court,  may 
justify  a  taking  of  defendant's  goods  under  a  valid  attachment,  although 
the  subsequent  judgment  against  the  attachment  defendant,  and  sale  of 
the  goods  on  execution,  are  invalid  by  reason  of  a  subsequent  feiilare  of 
the  justice  to  cause  notice  to  such  defendant  to  be  posted,  etc.,  as  re- 
quired by  law  where  personal  service  of  the  writ  is  not  made;  and  this 
though  such  attachment  plaintiff  received  a  portion  of  the  money  made 
on  the  ejcecution. 

APPEAL  from  the  Circuit  Court  for  J)a7ie  County. 
Plaintiff  appealed  from  a  judgment  in  defendant's  favor. 
The  case  is  stated  in  the  opinion. 

For  the  appellant,  there  was  a  brief  by   Welch  cfe  Bothin^ 
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his  attorneys,  and  F.  J.  Lamiy  of  counsel,  and  oral  argument 
by  Mr,  Lamh,  They  contended,  among  other  things,  1.  That 
the  writ  of  attachment  was  no  protection  to  either  the  oflBleer 
or  the  attachment  plaintiff,  where  there  was  a  failure  to  obtain 
jurisdiction  of  the  attachment  defendant.  Hale  v.  CummingSj 
3  Ala.,  398;  Lamh  v.  Belden^  16  Ark.,  541;  Watts  v,  Willett, 
2  Hilt,  212;  Johnaon  v.  Edson^  2  Aik.  (Vt.),  299;  Clap  v. 
Belly  4  Mass.,  99;  Suydam  v.  Huggeford^  23  Pick.,  465; 
Harrow  v.  Lyon^  3  G.  Greene,  157;  O'Connor  v.  Blalce^  29 
Cal.,  312.  2.  That  if  one  enters  the  possession  of  another  by 
direct  license  of  the  possessor,  nothing  he  may  do  afterwards 
will  make  him  a  trespasser  from  the  beginning;  but  if  he 
first  invades  the  possession  by  virtue  of  a  license  given  by  law 
(as  an  officer  with  a  writ,  a  guest  at  an  inn,  etc.),  and  after- 
wards, in  carrying  out  the  purpose  for  which  the  entry  was 
made,  exceeds  the  powers  given  him  by  law  in  the  matter,  he 
becomes  a  trespasser  from  the  beginning.  Sackrider  v. 
M' Donald,  10  Johns.,  253,  per  Kent,  C.  J.  3.  That  the 
court  erred  in  holding  the  complaint  to  be  merely  for  trespass. 
The  pleading  was  not  confined  to  the  trespass,  but  set  forth 
plaintiff's  whole  case,  and  alleged  the  conversion  of  the  horse 
by  defendant  as  the  principal  ground  of  damage.  And  the 
pleading  ought  to  be  liberally  construed  with  a  view  to  sub- 
stantial justice,  irrespective  of  ancient  forms  of  action. 

For  the  respondent,  there  was  a  brief  by  Vilas  &  Bryant, 
and  oral  argument  by  Wm.  F,  Vilas: 

The  fact  that  defendant  sued  out  the  warrant  of  attachment 
and  put  it  into  the  officer's  hands,  would  not  make  him  liable 
.for  taking  the  property  of  this  plaintiff;  because  the  warrant 
directed  only  the  taking  of  Nelson  Grafton's  property,  and 
the  taking  of  any  other  under  it  would  be  the  officer's  inde- 
pendent, personal  act.  The  only  ground  on  which  this  action 
can  be  based  against  this  defendant  is,  that  he  directed  and 
aided  the  officer  in  taking  the  property  levied  upon.  And  so 
the  complaint  charges  distinctly  that,  and  nothing  more;  and 
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plaintiff's  evidence  against  defendant  was  confined  to  that 
charge.  But  that  act  was  conipletely  justified  by  producing 
the  officer's  warrants  of  attachment,  with  proof  that  the 
attachment  plaintifi^  were  creditors  of  Nelson  Grafton,  and 
that  the  alleged  sale  to  this  plaintiff  was  either  a  false  pre- 
tense or  fraudulent  as  to  creditors.  If  the  oflBcer  or  the  justice 
subsequently  failed  to  take  such  further  steps  as  would  render 
the  subsequent  sale  on  execution  valid  as  against  Nelson 
Grafton,  that  did  not  render  this  defendant  liable,  he  not  hav- 
ing participated  in  that  act.  Even  the  oJBScer,  it  is  suggested, 
would  not  be  liable  in  that  case,  at  least  until  after  a  demand 
and  refusal  (which  were  not  shown),  the  original  taking  having 
been  lawful.  See  Clajp  v.  Bell  and  Suydam  v,  Huggeford^ 
cited  for  the  appellant.  The  rule  in  regard  to  trespasses 
db  initio  seems  to  have  nothing  to  do  with  the  question,  as 
there  is  no  proof  of  any  subsequent  abuse  of  authority  by 
defendant  to  characterize  liis  previous  lawful  act  as  done  with 
an  unlawful  motive. 

Cole,  J.  It  is  essential  to  determine  at  the  outset  the 
nature  of  this  action,  because  upon  that  question  rests  entirely 
the  sufiiciency  of  the  defense.  The  counsel  for  the  defendant 
insists  that  it  is  purely  an  action  of  trespass  de  honid  asportct- 
tis,  while  the  counsel  for  the  plaintiff  claims  that  it  should  be 
treated  as  an  action  of  trover  for  a  conversion.  The  point  is 
technical,  yet  it  seems  to  be  a  vital  one  in  view  of  the  justi- 
fication set  up  in  the  answer  and  established  upon  the  trial. 
Upon  looking  at  the  complaint,  we  have  no  doubt  that  it  is 
simply  an  action  for  a  tortious  taking  and  carrying  away  of 
personal  property  from  the  possession  of  the  plaintiff. 

The  complaint  charges  and  alleges,  in  substance,  that  on  the 
26th  day  of  September,  1876,  the  defendant  wrongfully  broke 
and  entered  upon  the  farm  of  the  plaintiff,  and  took  from  his 
possession  the  personal  property  described,  being  the  prop- 
erty of   the  plaintiff,  and  then  and  there  carried  the  same 
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away,  and  converted  it  to  his  own  use.  Tims  it  will  be  seen 
that  the  gravamen  of  the  charge  is  a  wrongful  and  unlawful 
taking  of  personal  property  from  the  possession  of  the  plaint- 
iff; and  this  act,  of  course,  was  the  matter  which  the  defend- 
ant was  called  upon  to  justify.  He  did  attempt  to  justify  the 
taking,  by  alleging  in  his  answer  that  the  property  in  question 
was  seized  by  the  sheriff  by  virtue  of  certain  warrants  of  at- 
tachment  which  were  sued  out  by  him  and  other  parties,  all 
creditors  of  one  Nelson  Grafton,  who,  it  was  alleged,  was 
either  the  owner  of  the  same,  or  had  fraudulently  disposed  of 
the  property  to  the  plaintiff  for  the  purpose  of  defrauding  his 
creditors. 

On  the  trial,  the  defendant  was  permitted  to  give  testi- 
mony, against  the  plaintiff's  objection,  in  support  of  these 
averments  of  the  answer,  showing  that  all  the  plaintiffs  in  the 
attachment  suit  named  were  creditors  of  Nelson  Grafton,  and 
that  the  property  was  seized  upon  writs  of  attachment 
sued  out  by  them;  and  also  introduced  proof  which  tended 
very  strongly  to  impeach  the  validity  of  the  sale  made  by 
Nelson  Grafton  to  the  plaintiff,  as  against  the  former's  credit- 
ors. The  warrants  of  attachment  were  offered  in  evidence  by 
the  plaintiff,  and  were  valid  and  regular  in  form.  The  plaint- 
iff also  introduced  papers  and  transcripts  of  the  justice's 
docket  of  proceedings  in  the  attachment  suits,  which  showed 
that  the  sheriff  seized  the  property  on  the  warrants  of  attach- 
ment, and  subsequently  sold  it  under  executions  issued  on 
judgments  rendered  therein.  But  it  appeared  that  these  judg- 
ments were  invalid,  by  reason  of  the  failure  of  the  justice  to 
cause  notice  to  the  attachment  defendant  to  be  posted  or  pub- 
lished as  required  by  law,  where  personal  service  of  the  writs 
was  not  made.  Champion  v,  Argall^  25  Wis.,  521.  It  ap- 
peared that  the  defendant  was  present,  aiding  and  directing 
the  officer  when  he  seized  the  property  upon  the  attachments, 
but  did  not  in  -any  other  way  participate  in  its  taking  or  pos- 
session. 
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Now  the  question,  arising  in  various  ways  upon  the  record, 
is,  whether  the  defendant  could  justify  the  original  taking 
under  the  writs  of  attachment  without  showing  regular  subse- 
quent proceedings  in  the  attachment  suits.  He  was  allowed 
to  prove,  as  we  think,  properly,  that  the  plaintiffs  in  those 
suits  were  creditors  of  Nelson  Grafton  (Bean  v.  Lqftiis^  ante^ 
p.  371)  1  the  seizure  on  the  attachments  against  plaintiffs 
vendor,  and  that  there  were  reasonable  grounds  for  question- 
ing the  lona  fides  of  the  sale  made  to  him.  But  the  counsel 
for  the  plaintiff  insists  that  though  the  property  was  seized 
in  the  first  instance  upon  valid  attachments,  still  this  fact 
affords  no  legal  excuse  or  justification  for  the  taking,  because, 
as  the  writs  were  not  properly  served  on  the  attachment 
defendant,  the  proceedings  did  not  and  could  not  terminate  in 
valid  judgments.  He  says  the  subsequent  unlawful  disposal 
of  the  property,  under  executions  issued  on  void  judgments, 
had  the  effect  to  deprive  both  the  oflBcer  and  defendant  of  the 
right  to  justify  the  original  taking  under  valid  process,  and 
rendered  them  liable  as  trespassers  ah  initio. 

We  do  not  concur  in  this. view  of  the  law.  In  the  present 
case  we  have  only  to  do  with  the  sufficiency  of  the  justifica- 
tion of  the  defendant,  who  had  no  other  participation  in  the 
taking  than  by  aiding  the  officer  to  make  the  levy  on  that 
occasion.  He  has  not  been  guilty  of  abuse  of  authority,  or  of 
any  wrongful  act,  which  would  render  him  liable  as  a  tres- 
passer. The  failure  of  jurisdiction  in  the  attachment  suits  is 
not  attributable  Jto  any  act  of  omission  or  commission  on  his 
part.  It  was  the  fault  alone  of  the  justice,  who  failed  to  have 
the  proper  notice  published.  It  is  true,  it  appears  that  the 
defendant  received  a  portion  of  the  money  realized  on  the  sale 
of  the  property  under  the  executions,  and  possibly  rendered 
himself  liable  therefor  in  some  other  form  of  action.  That  is 
a  point,  however,  we  need  not  now  consider.  But  the  ques- 
tion here  is,  whether  this  action  of  trespass  can  be  maintained 
against  the  defendant  under  the  facts  and  circumstances  clearly 
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established.  It  will  be  borne  in  mind  that  the  original  taking 
was  under  lawful  writs;  and  with  this  taking  the* agency  of 
the  defendant  in  the  matter  ends,  unless,  on  account  of  the 
defect  in  the  subsequent  proceedings,  which  was  not  owing  to 
his  fault,  he  is  liable  to  be  treated  as  a  trespasser  ah  initio; 
and  we  do  not  think  he  can  be  held  liable  on  that  ground, 
there  being  no  proof  of  any  positive  wrong  on  his  part,  which 
would  tend  to  show  that  the  original  taking,  though  lawful, 
was  for  some  other  indirect  or  unjustifiable  purpose.  Nothing 
of  the  kind  can  be  claimed  here. 

Of  course,  the  rule  is  well  settled  that  one  who  at  first  acts 
with  propriety  under  an  authority  or  license  given  by  law,  and 
afterwards  abuses  it,  rnay  be  treated  as  a  trespasser  from  the 
beginning.  The  reason  of  the  rule,  as  stated  by  an  element- 
ary writer,  is,  "  that  it  would  be  contrary  to  sound  public 
policy  to  permit  a  man  to  justify  himself  under  a  license  or 
authority  allowed  him  by  law,  after  he  had  abused  the  license  or 
authority  thus  allowed  him,  and  used  it  for  improper  purposes. 
The  presumption  of  law  is,  that  he  who  thus  abuses  author- 
ity assumed  the  exercise  of  it  in  the  first  place  for  the  purpose 
of  abusing  it.  The  abuse  is,  therefore,  very  justly  held  to  be 
a  forfeiture  of  all  protection  which  the  law  would  otherwise 
give."  Waterman  on  Trespass,  §  493.  Also,  Boss  v.  Phil- 
hricky  39  Maine,  29;  Everett  v.  Herrin^  48  Maine,  637.  But 
latterly  courts  are  not  inclined  to  extend  the  rule  which  makes ' 
one  a  trespasser  by  relation;  and  the  above  author  says  that, 
"according  to  modern  English  cases,  to  implicate  one  as  a 
trespasser  ah  initio,  he  must  do,  or  consent  to,  some  act 
which  goes  to  show  that  the  original  taking  was  with  the 
purpose  of  putting  the  thing  to  an  illegal  use.  These  decis- 
ions rest  upon  the  avowed  ground  of  narrowing,  to  the  utmost, 
the  doctrine  of  making  officers  and  others  trespassers  by  means 
of  some  technical  irregularity  in  the  detail  of  their  duties." 
Section  492. 

In  Stoughton  v.  Mott,  25  Vt,  668,  will  be  found  a  very 
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learned  and  full  discussion  of  this  question  by  Redfield,  C. 
J.,  where  many  of  the  authorities  are  cited  and  commented  on. 
See,  also,  Eaton  v.  Cooper  et  al.j  29  Vt.,  444,  where  the  same 
distinguished  jurist,  in  delivering  the  opinion  of  the  court,  in 
effect  states  that  "  the  taking  of  property  by  virtue  of  a  writ 
of  attachment  may  be  justified  by  the  oflScer  and  creditors'  at- 
torney, without  showing  regular  subsequent  proceedings  in  ob- 
taining judgment,  taking  out  execution,"  etc.  But,  without 
spending  more  time  upon  the  question,  we  will  say  that  the 
cases  generally  tend  to  BuJ>port  the  proposition  laid  down  in 
Gates  v.Lounsbu'iy^  20  Johns.,  427,  that  "  when  an  act  is  law- 
fully done,  it  cannot  be  made  unlawful  unless  by  some  posi- 
tive act  incompatible  with  the  exercise  of  the  legal  right  to  do 
the  first  act."  In  the  light  of  these  authorities  it  is  impossi- 
ble to  say,  npon  the  evidence  in  this  case,  that  the  defendant 
can  be  held  liable  as  a  trespasser  from  the  beginning,  because 
the  justice  lost  jurisdiction  of  the  attachment  suits  through 
failure  to  give  the  requisite  notice  to  the  attachment  defend- 
ant. The  case  of  Bromley  v.  Goodrich^  40  Wis.,  131,  is  so 
dissimilar  to  this  in  its  facts  that  it  is  readily  distinguishable. 
This  view  of  the  law  is  decisive  of  this  case,  and  results  in  a 
judgment  of  affirmance. 

By  the  Court.  —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


The  Chicago,  Milwaukee  &  St.  Paul  Railway  Company 

^  ^  vs.  The  Boaed  of  Supervisors  of  Crawford  County 

I  ^  ^  and  others. 

March  9 —March  30,  1880, 

Railboads.    Exemption  of  property  of  railroad  companies  from  local  tax- 
ation. 

1.  Where  property  is  necessarily  used  by  a  railway  company  in  operating  its 
road,  it  is  not  required,  in  order  to  exempt  it  from  local  taxation  (under 
Bubd.  13,  sec.  2,  ch.  130,  Laws  of  1868),  to  be  used  exclusively  for  rail- 
way purposes,  but  it  is  sufficient  if  that  is  clearly  shown  to  be  its  prin- 
cipal use. 
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2.  Thus,  where  it  appears  that  it  was  necessary,  in  1873,  for  the  proper  ac- 
commodation of  persons  traveling  by  defendant's  railway,  that  defendant 
should  mamtain  an  eating  and  lodging  house  for  them  at  Prairie  du 
Chien,  a(^*acent  to  its  road,  and  that  a  certain  building  owned  by  defend- 
ant, upon  its  land  acljacent  to  its  road,  was  principally  used  for  that 
purpose,  more  than  nine-tenths  of  its  business,  probably,  consisting  in 
furnishing  entertainment  to  travelers  by  and  employees  upon  said  rail- 
way, it  is  held  to  have  been  exempt  from  local  taxation;  and  the  facts 
that  plaintiffs  tenant  (not  charged  with  rent)  by  whom  it  was  conducted, 
'took  the  profits  thereof,  and  that  commercial  travelers,  reaching  and 
leaving  Prairie  du  Chien  by  railroad,  were  entertained  at  the  house  for 
one  or  more  days  while  transacting  their  business  in  tihat  vicinity,  will 
not  prevent  such  exemption,  where  the  house  was  not  kept  as  a  general 
hotel  for  the  accommodation  of  the  whole  public.  3f.  dt  St,  P.  Railtcay 
Co.  1?.  City  of  Milwaukee,  34  Wis.,  271,  followed;  and  If.  <^  St,  P.  Rail- 
way  Co.  V,  Board  of  Supervisors ,  29  id.,  116,  distinguished. 

APPEAL  from  tlie  Circuit  Court  for  Da7ie  County. 

About  the  year  1870,  the  plaintifiF  brought  an  action  against 
the  defendant  board  of  supervisors  and  certain  public  officers 
to  restrain  the  collection  and  for  the  cancellation  of  taxes  for 
the  years  1868  and  1869,  assessed  against  certain  of  its  lotc  on 
or  contiguous  to  its  depot  grounds  in  the  city  of  Prairie 
du  Chien,  occupied  by  a  building  known  as  the  "  Dousman 
House,"  which  it  was  claimed  were  necessarily  used  for  the 
accommodation  of  travelers  upon  its  railway,  and  therefore 
exempt  from  local  taxation.  The  case  came  to  this  court,  and 
is  reported  in  29  Wis.,  116.  The  same  property  was  assessed 
and  taxed  in  1873,  and  sold  in  1874.  for  nonpayment  of  such 
taxes;  and  this  action  was  brought  in  April,  1876,  to  set  aside 
and  cancel  the  tax  certificate  issued  on  such  sale. 

The  pleadings  in  the  two  actions  are  similar.  A  sufficient 
statement  of  the  pleadings  in  this  action  is  contained  in  the 
brief  of  counsel  for  the  defendant,  as  follows: 

"  The  ground  of  the  action  is,  simply,  that  the  property  was 
included  within  the  exemption  granted  by  the  thirteenth  sub- 
division of  chapter  130,  Laws  of  1868,  because  a  part  of  the 
plaintiff's  depot  grounds  at  Prairie  du  Chien,  and  '  necessarily 
used  in  operating  the  plaintiff's  railroad.' 
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"The  defenses  pleaded  by  the  answer  are  two:  the  firsts 
that  the  property  in  question  was  not  a  part  of  the  depot 
grounds,  nor  necessarily  used  in  operating  the  railroad,  but 
was  distinct  and  separate  from  the  depot  grounds,  and  used 
and  employed  as  a  public  inn  or  hotel,  at  which  all  travelers 
desiring  entertainment  were  received,  and  had  the  right  to  be, 
and  in  connection  with  which  hotel  was  a  saloon  and  billiard 
room,  open  to  all,  and  also  a  large  stable  for  keeping  horses, 
the  whole  enclosed  together  by  a  fence,  and  entirely  separate 
and  distinct  from  the  depot,  ticket-office,  passenger  waiting- 
room  and  other  buildings  of  the  company,  at  and  upon  its 
depot  grounds,  and  leased  to  Mr.  J.  F.  Williams,  who  man- 
aged and  conducted  the  same  as  a  business  for  his  own  profit 
and  advantage;  the  second^  that  in  1870  the  plaintifiF  brought 
a  similar  action  against  the  defendants,  the  county  board  and 
the  other  public  officers  for  collection  of  taxes,  upon  the  same 
grounds  and  in  respect  to  the  same  property,  to  set  aside  the 
taxes  levied  thereon  in  1868  and  1869,  in  which  it  was  ad- 
judged that  the  premises  were  not  exempt,  which  judgment 
was  affirmed  by  this  court,  and  that  there  was,  in  1873,  no 
change  since  1868  in  the  situation  and  uses  of  the  property, 
and  the  plaintiff  was  estopped  by  such  former  judgment 
from  maintaining  this^  action." 

The  findings  of  fact  are  as  follows: 

"That  the  property  described  in  the  complaint  was,  in  the 
year  1873,  occupied  by  a  hotel  known  and  called  by  the  name 
of  the  'Railway  Hotel;'  that  the  same  was,  during  all  that 
year,  occupied  by  J.  F.  Williams  as  a  tenant  under  the  said 
plaintiff,  and  was  used  and  kept  by  him  as  a  hotel  and  railway 
eating  and  lodging  house,  for  the  use  of  travelers  on  the 
plaintiff's  road;  that  the  lots  described  in  the  complaint  were 
all  appropriated  to  the  use  of  such  hotel  as  part  of  its  grounds 
and  conveniences,  and  form  part  of  the  hotel  property;  that 
the  said  hotel  was  built  by  the  plaintiff,  and  was,  by  the  man- 
ner of  its  construction,  designed  for,  and  was  during  the  year 
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1873  appropriated  to  the  uses  of,  a  hotel,  by  the  landlord 
thereof,  said  Williams,  soliciting  and  receiving  all  such  guests 
as  desired  entertainment  thereat,  whether  coming  by  the 
plaintiff's  railway,  or  by  any  other  modes  of  conveyance  of 
any  sort,  and  whether  arriving  for  the  purpose  of  taking  pas- 
sage elsewhere  on  the  plaintiff 's  railway  or  upon  any  other 
conveyance;  and  that,  although  meals  were  furnished  regu- 
larly to  passengers  stopping  only  for  such  meals  when  in 
transportation  on  the  plaintiff's  railway,  all  guests  and  pas- 
sengers were  received  and  entertained  for  whatever  period  of 
time  they  chose  to  stop  at  said  hotel  as  guests,  but  he  did  not 
keep  resident  boarders;  and  that,  in  short,  the  said  hotel  was 
in  all  respects  conducted  as  a  first-class  hotel,  except  that  res- 
idents were  not  kept  thereat.  Although  said  hotel  was  built 
with  the  object  principally  to  accommodate  railway  travel,  it 
was  also  designed  to  embrace  the  accommodation  and  enter- 
tainment of  all  persons  who  might  desire  entertainment 
thereat  as  guests  in  the  ordinary  manner  of  a  hotel. 

"  That  the  said  hotel  is  a  large  building,  comprising  office, 
reception  room,  drawing  room,  and  all  the  other  usual  con- 
venient rooms  of  a  good  hotel,  and  57  sleeping  rooms,  about 
40  of  which  were  used  as  guest  rooms,  and  cost  to  construct 
about  $50,000;  that  it  had  in  1873  a  saloon  and  billiard  room, 
inviting  custom  from  all,  whether  coming  or  going  by  rail,  or 
not  traveling  at  all;  that  the  said  hotel  and  lots,  described  in 
the  complaint,  are  substantially  enclosed  on  three  sides  by  a 
fence,  and  thereby  separated  on  those  sides  from  connection 
with  the  other  property  of  the  plaintiff. 

"That  about  150  feet  distant  is  the  passenger  depot  of  the 
plaintiff  at  Prairie  du  Chien,  in  which  are  the  usual  waiting 
rooms  for  men  and  for  women,  ticket  office,  baggage  room, 
and  the  usual  conveniences  of  a  depot  in  the  usual  form. 

"  That  the  main  track  of  the  railroad  and  several  switch 
tracks  are  laid  in  the  street  in  front  of  block  24,  on  which  the 
hotel  property  and  the  passenger  depot  are  situated;  that  a 
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long  platform  beside  the  main  track  extends  from  the  passen- 
ger depot  up  to  and  along  the  front  of  the  hotel,  upon  which 
passengers  are  accustomed  to  alight  from  trains,  and  upon 
which  thej  may  conveniently  pass  to  said  hotel;  that 
the  said  track  in  no  other  manner  passes  by  or  over  the  prop- 
erty described  in  the  complaint,  nor  is  said  hotel  property 
otherwise  connected  with  said  depot  grounds  or  buildings. 

'^  That  the  said  plaintiff  derives  no  rent  from  the  use  of  said 
building  directly,  but  to  induce  the  keeping  thereof  gives  the 
use  thereof  to  said  Williams  free  of  rent,  and  furnishes  him 
firewood;  but  that  said  Williams  otherwise  pays  all  expenses 
of  keeping  said  hotel,  and  enjoys  all  the  gains  and  profits, 
and  the  said  plaintiff  built  and  maintains  the  same,  as  afore- 
said, in  the  expectation  and  belief  that  it  derives  sufficient 
profitable  returns  in  the  increase  of  travelers  caused  thereby 
to  go  upon  the  plaintiff's  railroad. 

"  That  said  property,  in  the  complaint  described,  was  not  at 
the  time  in  question  necessarily  used  in  operating  the  plaint- 
iff's railroad,  except  as  an  eating  and  lodging  house  for  trav- 
elers  over  its  road. 

"That  the  allegations  of  the  answer  respecting  the  former 
action  between  the  same  plaintiff  and  the  defendants,  the 
county  board  of  supervisors  of  the  county  of  Crawford  and 
the  public  officers  then  charged  with  the  collecting  of  taxes,  are 
all  true  as  made;  that  said  action  was  brought  for  the  same 
purpose  as  the  present,  and  involved  precisely  the  same  in- 
quiry, namely,  the  taxability  of  the  property  described  in  the 
complaint,  which  was  in  that  action  claimed  by  said  plaintiff 
to  be  exempt  from  taxation  for  the  same  reason  that  the  same 
is  now  claimed;  that  the  only  substantial  difference  between 
the  two  cases  is,  that  in  the  former  action  the  taxes  levied  in 
the  years  1868  and  1869  were  sought  to  be  set  aside,  and  in 
this  action  the  tax  levied  in  1873  is  sought  to  be  set  aside; 
that,  however,  there  was  no  essential  change  in  the  condition, 
purposes,  management,  use,  situation  or  circumstances  of  said 
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property  in  1873  from  the  same  in  1868  and  1869,  and  the 
facts  of  both  cases  are  in  every  essential  particular  alike. 

"  And,  except  as  above  modified  and  particularly  stated,  the 
answer  is  found  to  be  true." 

As  conclusions  of  law  the  court  held:  "  That  the  plaintiff 
is  not  entitled  in  law  to  maintain  this  action;  that  the  prop- 
erty described  was  duly  assessed  and  taxed,  and  not  exempt 
therefrom,  in  the  year  1873;  and  that  the  plaintiff  is  barred 
of  all  right  to  maintain  this  action,  and  the  defendants  should 
have  judgment  accordingly,  dismissing  the  plaintiff's  action 
on  the  merits,  and  for  the  recovery  of  their  costs  to  be  taxed." 

The  opinion  sufficiently  states  the  testimony. 

From  a  judgment  for  the  defendants  dismissing  the  com- 
plaint, the  plaintiff  appealed. 

For  the  appellant,  there  was  a  brief  by  Melbert  B.  Cary^  its 
attorney,  with  John  W.  Carx/j  of  counsel,  and  oral  argument 
by  John   W.  Gary. 

For  the  respondent,  there  was  a  brief  by  Vilas  cfe  Bryant 
and  Wm.  H.  Evans^  District  Attorney  of  Crawford  county, 
and  oral  argument  by  Wm.  F,  Vilas. 

Lyon,  J.  In  the  action  brought  by  the  present  plaintiff 
againt  the  defendant  board  of  supervisors  and  others,  to  re- 
strain the  collection  of  taxes  assessed  in  1868  and  1869  upon 
the  property  known  as  the  Dousman  House  (being  the  same 
property  affected  by  this  action),  the  controlling  finding  of 
fact  was  as  follows:  *'^  Fourth.  That  in  the  Dousman  House, 
the  front  rooms  thereof  in  the  lower  story  are  used  as  an 
office  and  ladies'  sitting  room ;  that  the  dining  room  is  on  the 
same  story;  that  there  is  a  saloon  and  billiard  room  in  the 
basement;  that  the  two  upper  stories  are  used  for  a  parlor  and 
sleeping  rooms;  that  said  Dousman  House  is  occupied  by  one 
J.  F.  Williams;  that  said  Williams  pays  no  rent  for  said 
building;  that  most  of  the  travelers  on  the  said  road  eat  their 
meals  at  said  Dousman  House;  that  all  travelers  and  guests 
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are  accommodated  at  the  Donsman  House  as  at  other  hotels; 
that  citizens  have  been  boarding  at  the  house  for  the  last  three 
or  four  years." 

The  case  reached  this  court,  and  is  reported  in  29  Wis.,  116. 
The  court  was  of  the  opinion  that  the  evidence  sustained  the 
above  finding,  and  established  the  fact  that,  notwithstanding 
the  house  was  used,  in  certain  specified  particulars,  for  the  ac- 
commodation of  travelers  on  the  plaintiflf's  railway,  it  was  "open 
and  kept  and  used  for  the  accommodation  of  all  guests  and 
travelers,  whether  they  are  such  as  arrive  and  depart  by  rail- 
way carriage  over  the  company's  road,  by  boats  navigating  the 
Mississippi  river,  or  by  any  other  mode  of  public  or  private 
conveyance  or  travel.  It  is  a  public  house  or  inn,  alike  open, 
and  so  kept  and  intended  to  be,  for  the  entertainment  and 
lodging  of  all  who  may  apply,  and  in  nowise  differing  from 
any  other  establishment  of  the  kind,  except  in  the  particulars 
above  stated."  The  judgment  of  the  circuit  court  dismissing 
the  complaint  was  accordingly  affirmed,  on  the  ground  that 
the  house  was  kept  as  a  hotel  for  the  accommodation  of  the 
whole  public,  and  not  distinctively  for  the  accommodation  of 
travelers  by  the  railway  of  the  plaintiff,  although  incidentally 
such  travelers  were  accommodated  thereat. 

In  the  case  of  The  Mil.  &  St.  F.  R'y  Co.  v.  The  City  of 
Milwaukee^  34  Wis.,  271,  we  had  occasion  to  consider  further 
the  statute  exempting  certain  property  of  railway  companies 
from  local  taxation,  and  to  explain  the  decision  in  the  case  first 
above  cited.  This  is  what  is  there  said  of  that  case:  "  In  the 
case  above  cited  (Railway  Co.  v.  SupervisorSy  etc.),  we  had 
occasion  to  construe  this  exemption  law,  and  we  there  hdd 
that  a  building  which  was  used  principally  as  a  hotel,  and 
was  kept  in  the  manner  hotels  are  usually  kept,  for  the  accom- 
modation and  entertainment  of  all  persons,  whether  travelers 
upon  the  railway  or  not,  together  with  the  outbuildings  and 
enclosures  necessary  to  a  hotel,  and  the  land  covered  thereby 
and  included  therein,  were  not  exempt  from  taxation  under 
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this  law,  although  the  hotel  was  adjacent  to  the  railroad  track, 
and  was  owned  and  controlled  by  the  company,  and  portions 
of  it  were  used  as  a  station  house  or  depot  for  the  accommo- 
dation of  travelers  on  the  railroad  of  the  company.  The  de- 
cision was  put  upon  the  ground  that  it  is  not  usual  or  neces- 
sary for  railway  companies  to  carry  on  a  general  hotel  business, 
and  hence  that  the  property  was  not  necessarily  used  in  oper- 
ating the  railroad,  within  the  meaning  and  intent  of  the  stat- 
ute. That  case  also  decides  that  if  the  property  is  jmncipallj/ 
used  for  a  purpose  not  necessary  to  the  operating  of  the  rail- 
road, and  if  to  a  srnall  extent  only  it  be  necessarily  used  in 
operating  the  road,  it  is  not  within  the  exemption  of  the  stat- 
ute.". 

This  explanation  was  thought  necessary  because  there  is 
some  language  in  the  opinion  which  might,  unexplained,  con- 
vey the  idea  that  the  premises  would  not  be  exempt  from  local 
taxation  unless  used  exclusively  for  the  accommodation  of 
tmvelers  upon  the  plaintiff's  railway,  and  we  did  not  intend 
to  be  so  understood.  The  same  principle  was  applied  in  that 
case,  wherein  it  was  held  that  certain  freight  or  warehouses  of 
the  railway  company  were  within  the  exemption  of  the  statute 
because  they  were  used  jmncijpally  for  a  purpose  necessary 
to  the  operation  of  the  railroad,  although  they  were,  to  some 
ex  tent,, in  charge  of  agents  of  propeller  lines,  who  stored  in 
them  some  goods  received  from  propellers  and  consigned  to 
parties  in  Milwaukee,  and  who  collected  storage  charges 
thereon. 

It  was  said  in  Eailway  Co.  v.  Supervisors,  that  it  appeared 
by  the  testimony  "  that  the  erection  and  maintenance  by  rail- 
way companies,  at  suitable  places  along  the  lines  of  their 
roads  and  contiguous  thereto,  of  station  houses  or  buildings  in 
which  passengers  may  be  properly  and  comfortably  supplied 
and  entertained  with  food  and  lodging  as  at  hotels,  is  a  neces- 
sity of  modem  railway  travel;''  and  further,  that  such  an 
establishment  was  necessary  and  proper  at  Prairie  du  Chien. 
Vol.  XLVm.  — 43 
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Indeed,  it  requires  but  little  proof  to  show  the  necessity  for 
such  establishments  at  proper  points,  or  that  the  point  where 
a  great  railway  line  crosses  the  Mississippi  river  is  one  of 
these. 

The  question,  the  answer  to  which  is  decisive  of  the  case, 
is,  Does  the  evidence  prove  that  the  building  in  question  was, 
during  the  year  1S73,  used  principally  as  an  eating  and  lodg- 
ing house  for  the  accommodation  of  travelers  upon  the  plaint- 
iff's railway?  We  think  this  question  must  be  answered  in 
the  affirmative.  The  evidence  is  practically  undisputed,  that  a 
very  large  proportion  of  the  business  of  the  house  —  probably 
more  than  nine-tenths  of  such  business  —  consisted  in  fur- 
nishing entertainment  to  such  railway  travelers,  and  to  plaint-, 
iff 's  employees  on  its  railway.  Other  persons  may  have  been 
entertained  there  occasionallv,  but  cases  of  that  kind  are  ex- 
ceptional.  There  is  considerable  testimony  to  the  effect  that 
commercial  travelers  reaching  and  leaving  Prairie  du  Chien 
by  railroad  were  entertained  at  the  house  in  question  for  one 
or  more  days  while  transacting  their  business  in  that  vicinity. 
We  arc  not  prepared  to  say  that  this  is  objectionable,  or  that 
it  tends  to  show  that  the  house  was  kept  as  a  general  hotel  for 
the  accommodation  of  the  whole  public.  Excluding  cases  of 
this  class,  and  cases  of  persons  stopping  at  the  house  as  in- 
vited guests  of  Mr.  Williams,  the  evidence  showing  that  per- 
sons not  travelers  on  the  plaintiff's  railway  were  entertained 
there  is  very  meagre. 

It  is  quite  apparent  that,  to  some  extent,  the  learned  circnii; 
judge  predicated  his  findings  upon  the  similarity  between  this 
case  and  the  case  in  29  Wis.,  116.  There  are  many  circum- 
stances and  conditions  common  to  the  two  cases.  This  is 
necessarily  so.  But  the  controlling  fact  found  in  the  former 
case,  to  wit,  that  the  Dousman  House  was  kept  principally 
as  a  hotel  for  the  general  public,  and  only  incidentally  for  the 
entertainment  of  travelers  upon  plaintiff's  railway,  is  wanting 
here.    That  was  the  use  to  which  the  building  and  its  appur- 
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tenances  were  chiefly  pat  in  1868  and  1869,  while  in  18t3  it 
is  satisfactorily  proved  that  the  same  property  was  chiefly  — 
almost  entirely  —  used  for  the  accommodation  of  railway  trav- 
elers. 

It  is  scarcely  necessary  to  say  that  the  judgment  in  the  case 
in  29  Wis.  cannot  have  the  effect  of  an  estoppel  in  the  present 
case.  The  taxability  or  non-taxability  of  the  property  depends 
upon  the  manner  in  which  it  is  used.  One  mode  of  user  ren- 
ders it  taxable;  another  mode  exempts  it  from  local  taxation; 
and  the  use  may  change  every  year.  Hence,  because  upon  a 
given  state  of  facts  the  property  was  adjudged  to  have  been 
taxable  in  1868  and  1869,  it  by  no  means  follows  that  it  must, 
upon  another  and  different  state  of  facts,  be  adjudged  taxable 
in  1873. 

To  avoid  any  misapprehension  of  the  scope  and  effect  of 
our  judgment  in  this  case,  it  is  deemed  proper  to  say  that  in 
determining  whether;  in  a  given  case,  an  establishment  is  a 
general  hotel  for  the  accommodation  of  the  whole  public,  or 
whether  it  is  chiefly  kept  for  the  accommodation  of  railway 
travelers,  the  court  will  not  enter  into  any  nice  mathematical 
calculation  of  the  relative  amount  of  each  class  of  business 
transacted  at  such  establishment  in  order  to  determine  its  real 
character.  If  a  railway  company  allows  these  establishments 
to  be  carried  on  in  competition  with  other  hotels  for  the  gen- 
eral hotel  business  of  the  country,  it  does  so  at  its  peril  that 
the  property  will  be  held  taxable  in  the  usual  manner. 

After  the  decision  of  the  former  case,  several  changes  were 
made  in  the  mode  of  conducting  the  house.  Boarders,  as  dis- 
tinguished from  guests,  were  no  longer  kept.  The  horses  of 
guests  were  no  longer  stabled  for  hire  as  formerly,  and  the 
name  was  changed  from  "Dousman  House"  to  ''Railway 
House."  This  change  of  name  may  not  be  a  very  material 
circumstance,  yet  it  may  have  some  significance  as  afiecting 
the  good-will  of  the  "  Dousman  House  "  as  a  general  hotel. 
Whether  these  changes  are  more  or  less  important,  the  fact 
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remains  that  through  some  means,  or  bj  force  of  some 
agencies,  the  establishment  which  in  186S  and  1869  was  a 
general  hotel  for  the  accommodation  of  the  whole  public,  and 
only  incidentally  for  railway  travelers,  became  in  1873  an 
establishment  principally  for  the  accommodation  of  the  latter 
class. 

Some  of  the  findings  of  the  circuit  judge  are  not  altogether 
opposed  to  the  view  we  have  taken  of  the  facts  proved  in  the 
case.  For  example,  he  finds  that  the  establishment  was  used 
and  kept  by  Williams  "as  a  hotel  and  railway  eating  and 
lodging  house  for  the  use  of  travelers  on  the  plaintiff's  road.'^ 
Also,  that  "  said  hotel  was  built  with  the  object  principally  to 
accommodate  railway  travel;"  and  further,  that  the  property 
"  was  not,  at  the  time  in  question,  necessarily  used  in  operat- 
ing the  plaintiflPs  railroad,  except  as  an  eating  and  lodging 
house  for  travelers  over  its  road?^  This  is  equivalent  to  find- 
ing that  it  was  necessary  for  the  purpose,  last  mentioned. 

It  is  true  that  in  connection  with  the  abov^  findings  it  is 
found  that  the  building  was  built  for  and  used  as  a  general 
hotel,  but  it  is  not  expressly  found  that  it  was  used  in  1873 
chiefiy  as  a  general  hotel.  We  think  the  opposite  fact,  to  wit, 
that  it  was  used  during  the  year  principally  for  the  accom- 
modation of  railway  travelers,  should  have  been  found;  and 
the  existence  of  that  fact  entitled  the  plaintiff  to  the  relief 
demanded. 

By  the  Court.  —  The  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  the  circuit  court  to  grant  the 
relief  demanded  in  the  complaint. 


Digitized  by  LjOOQiC 


JANUARY  TERM,  1880.  677 

James  vs.  The  City  of  Portage. 

James  vs.  The  City  of  Portage.  I^Sjt 

If  arch  10— March  30, 1880, 
Cities:    Highways.     WhtU  sidewalks  cities  are  bound  to  keep  in  repair. 

In  cities  of  this  state,  the  use,  for  a  series  of  years,  by*  the  people  trayeling 
on  foot  along  a  public  highway,  of  a  part  of  such  highway  as  a  sidewalk 
or  foot  path,  on  one  or  both  sides  of  the  carriage  way,  constitutes  such 
path  or  walk  a  portion  of  the  "  traveled  part "  of  such  highway,  which 
the  city  is  bound  to  keep  in  repair  and  in  safe  condition  for  such  use, 
and  renders  the  city  liable  for  injuries  resulting  from  a  neglect  of  that 
duty.         ' 

APPEAL  from  the  Circuit  Court  for  Columbia  County. 

Defendant  appealed  from  a  judgment  in  plaintiflPs  favor. 
The  case  is  stated  in  the  opinion. 

For  the  appellant,  there  was  a  brief  by  E.  S.  Baker^  its 
attorney,  with  A.  Scott  Sloan^  of  counsel,  and  oral  argument 
by  Mr.  Sloan. 

For  the  respondent,  there  was  a  brief  by  Rarvey  Briggn^ 
his  attorney,  with  J,  G.  Flanders^  of  counsel,  and  oral  argu- 
ment by  Mr.  Flanders. 

Tayloe,  J.    The  plain tifiE   brought  his  action  to  recover 
damages  against  the  appellant  for  an  injury  sustained  by  him,         « 
which  he  alleges  was  caused  by  a  defect  in  the  sidewalk  of  one 
of  the  public  streets  of  said  city,  which  sidewalk,  he  also 
alleges,  it  was  the  duty  of  said  city  to  keep  in  repair. 

There  is  np  question  made  as  to  the  fact  that  the  sidewalk 
was  out  of  repair,  nor  is  it  seriously  contended  that  the  injury 
of  which  the  plaintiff  complains  was  not  caused  by  that  fact. 
The  real  question  in  the  case  is,  whether  the  city  is  liable  for 
an  injury  caused  by  the  want  of  repair  of  a  sidewalk  in  one  of 
its  public  streets,  when  such  sidewalk  has  neither  been  con- 
structed nor  ordered  to  be  constructed  by  the  city  or  its  proper 
oflBcers,  and  when  no  work  has  been  done  or  ordered  to  be 
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done  by  the  city  or  its  oflBcers  in  the  construction,  mainte- 
nance or  repair  of  such  walk. 

The  evidence  shows  that  the  place  where  the  accident  oc- 
curred was  within  the  limits  of  one  of  the  streets  designated 
upon  the  city  plat  as  a  public  street;  that  it  had  been  used  as 
a  public  street  of  said  city  for  several  years  before  the  time  of 
the  accident,  for  travelers  on  foot  and  with  teams  and  car- 
riages; that  during  all  those  years  that  part  of  the  street 
along  the  east  side  thereof,  and  where  the  accident  occurred, 
had  been  used  as  a  footway  or  sidewalk  for  persons  traveling 
on  foot  along  said  street;  that  portions  of  said  footway  or 
sidewalk  in  the  vicinity  of  the  place  where  the  accident  hap- 
pened, had  been  planked  by  the  owners  of  the  adjacent  lots  as 
a  sidewalk;  and  that  in  other  places,  and  at  the  place  where 
the  accident  happened,  the  walk  had  never  been  planked  as  a 
sidewalk,  but  the  surface  of  the  ground  remained  very  nearly 
in  its  natural  state.  There  was  no  proof  tending  to  show  that 
the  portions  of  the  sidewalk  which  had  been  planked  by  the 
adjacent  lot-owners  had  been  so  planked  by  the  order  or 
dii-ection  of  the  city  or  its  officers;  and  we  think,  for  the  pur- 
poses of  this  case,  it  must  be  assumed  that  such  planking  was 
done  by  the  owners  without  any  direction  or  order  from  the 
city  or  its  authorities,  and  that  it  must  also  be  assumed  that 
the  city  never  had  done  any  work  upon  the  sidewalk  in  the 
immediate  vicinity  of  the  place  where  the  accident  happened. 

Under  this  state  of  the  evidence,  it  is  insisted  by  the  learned 
counsel  for  the  appellant  that  the  city  cannot  be  held  respon- 
sible for  any  injury  occurring  by  reason  of  any  defect  or  want 
of  repairs  in  such  footway  or  sidewalk;  that  the  mere  fact  that 
the  travelers  on  foot  in  one  of  the  small  cities  of  the  state  had 
for  years  traveled  along  the  side  of  one  of  its  public  streets,  in 
the  place  where  it  is  usual  and  customary  for  travelers  on  foot 
to  travel  when  passing  along  such  streets,  does  not  impose  any 
duty  upon  such  city  to  keep  such  part  of  the  street  so  traveled 
by  footmen  in  repair.     After  a  careful  consideration  of  the 
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case,  we  think  the  learned  counsel  is  mistaken  as  to  the  extent 
of  the  duty  imposed  by  the  laws  of  this  state  upon  the  cities 
thereof  to  keep  their  streets  in  repair.  It  must  be  admitted 
that  the  charter  of  the  city  does  not  expressly  charge  the  city 
with  the  duty  of  maintaining  sidewalks  along  the  sides  of  the 
public  streets  of  such  city.  The  charter,  in  fact,  provides  that 
the  city  shall. not  have  authority  to  grade  or  gravel  any  street, 
or  construct  any  sidewalks  along  its  streets,  without  the  con- 
sent of  two-thirds  of  the  adjacent  lot-owners,  when  the  expense 
thereof  is  to  be  charged  to  such  lot-owners.  Chapter  93,  P.  6c 
L.  Laws  of  1858,  subch.  VI,  §  1.  But  the  charter  provides 
for  the  collection  of  a  poll  tax  for  the  purpose  of  keeping  its 
streets  in  repair,  and  also  allows  the  city  to  levy  a  tax  for  that 
purpose,  in  the  same  manner  and  to  the  same  extent  that 
towns  may  do.  See  section  7,  subch.  VII  of  said  ch.  93,  P. 
&  L.  Laws  of  1858. 

The  duty  of  the  city  to  keep  its  streets  in  repair,  and  the 
consequent  liability  to  travelers  injured  by  reason  of  the  want 
of  such  repair,  are  imposed  by  the  general  laws  of  the  state, 
and  not  by  the  city  charter.  Section  120,  ch.  19,  R.  S.  185S; 
Tay.  Stats.,  p.  513,  §  156.  This  court  has  repeatedly  held  that 
this  section  applies  to  all  cities  as  well  as  towns  situate  in  this 
stata  Eitti^ge  v.  Milw'iukeey  26  Wis.,  46;  Harper  v.  Mil- 
waukee, 30  Wis.,  365;  Weisenberg  v.  Ajpj>leton,  26  Wis.,  56; 
Johnson  V.  Milwaukee,  46  Wis.,  568;  Prideaux  v.  Mineral 
Point,  43  Wis.,  513;  Colby  v.  Beaver  Dam,  34  Wis.,  285. 
The  revision  of  1878  makes  that  certain  by  express  statute, 
which  this  court  had  rendered  certain  by  numerous  decisions 
construing  the  former  law.  Section  1339,  R.  S.  1878.  It 
having  been  settled  beyond  controversy  that  the  cities  are 
responsible  for  any  injury  occurring  to  travelers  by  reason  of 
any  defect  in  their  public  streets,  the  only  questions  to  con- 
sider are,  whether  the  place  where  the  injury  was  sustained  in 
this  case  was  within  one  of  the  public  streets  of  said  city; 
whether  the  particular  place  where  said  accident  occurred 
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within  said  street  was  a  part  thereof  which  the  city  was  bound 
to  keep  in  repair;  and,  if  so,  whether  that  place  was  out  of 
repair,  and  such  want  of  repair  caused  the  injury  complained  of. 

We  think  all  these  questions  were  properly  answered  in  the 
aflSrmative  by  the  jury,  upon  sufficient  evidence,  and  the  only 
real  contention  made  by  the  learned  counsel  for  the  appellant, 
in  his  argument  in  this  court,  is,  that  the  particular  place 
where  the  accident  happened  and  the  defect  existed  was  not  a 
part  of  the  public  highway  which  the  city  was  bound  to  keep 
in  repair.  The  argument  is,  that  the  city  was  under  no  ob- 
ligation to  provide  a  sidewalk  or  footway  alongside  of  the 
carriageway  of  one  of  its  public  streets  for  the  convenience 
of  foot  travelers;  and  that,  as  the  city  had  not  made  or  or- 
dered the  sidewalk  or  footway,  used  by  the  travelers  on  foot, 
to  be  made,  and  had  not  assumed  to  control  or  repair  the 
same,  it  was  in  no  way  obligated  to  see  that  the  same  was 
reasonably  safe  for  the  passage  of  travelers  on  foot;  that  the 
adoption  of  that  part  of  the  street  as  a  footway  by  the  public, 
aiid  its  use  as  such  for  a  series  of  years,  imposed  no  duty 
upon  the  city  to  keep  that  particular  part  of  the  street  in 
repair.  It  is  urged  that,  outside  of  the  cities,  towns  would 
not  be  required  to  keep  a  footway  in  repair  for  the  conven- 
ience of  travelers  on  foot  alongside  of  one  of  their  public 
highways,  and  that  no  length  of  use  of  a  footway  along- 
side of  such  a  highway  would  render  the  town  liable  for  an 
injury  occurring  from  a  defect  therein,  if  that  part  of  the 
highway  prepared  for  and  used  by  carriages  was  in  a  safe  con- 
dition for  the  use  of  footmen. 

For  the  purposes  of  this  case  it  may  be  admitted  that  a 
town  would  not  be  liable  in  such  case;  still  such  admission  is 
by  no  means  decisive  of  the  present  case.  In  towns  there  are 
comparatively  few  persons  who  travel  on  foot,  and  it  is  not 
necessary  that  a  particular  portion  of  a  highway  should  be  set 
apart  for  the  use  of  foot  travelers.  In  cities,  even  in  small 
ones,  it  is  customary  and  highly  convenient,  if  not  absolutely 
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necessary,  that  a  portion  of  the  public  street  should  be  set 
apart  for  the  use  of  footmen;  and  it  is  an  exception  to  the 
general  rule  when  a  public  street  in  a  city  has  not  a  portion  of 
it  set  aside  exclusively  for  travelers  on  foot.  And,  by  a  refer- 
ence to  any  city  charter  passed  by  the  legislature  of  this  »tate, 
it  will  be  found  that  such  charters  uniformly  contain  provision 
for  making  and  maintaining  sidewalks  along  the  sides  of  the 
public  streets  of  such  cities,  thus  showing  that  it  is  contem- 
plated that  in  cities  sidewalks  for  foot  travelers  will  be  main- 
tained alongside  some,  if  not  all,  of  the  public  streets  in  such 
cities. 

If,  then,  a  street  in  a  city  is  adopted  or  laid  out  and  opened 
as  a  public  highway  for  all  kinds  of  travel  thereon,  and,  with- 
out any  direction  or  interference  of  the  city  or  its  authorities, 
a  portion  thereof  alongside  of  the  part  used  for  teams  and 
carriages  is  used  by  the  people  who  travel  on  foot  as  a  footway 
or  sidewalk,  that  part  so  used  becomes  as  much  a  part  of  the 
traveled  part  of  such  street  as  that  used  for  the  passage  of 
teams  and  carriages;  and  all  the  cases  hold  that  towns  and 
cities  are  liable  for  defects  in  the  traveled  part  of  the  high- 
way, when  such  traveled  part  is  within  the  limits  of  the  way, 
unless  some  barrier  is  pufr^up  or  warning  given  to  the  pulblic 
to  avoid  such  traveled  portion,  or  direction  given  to  use  only 
that  part  of  the  way  which  the  town  has  prepared  for  the 
public  use.  See  Seward  v.  The  Town  of  Milford^  21  Wis., 
485;  Kelley  v.  The  Town  of  Fond  du  LaCy  31  Wis.,  179- 
186;  JohuBon  v.  City  of  Milwaukee^  46  Wis.,  568.  In  this 
last  case  it  is  expressly  held  that  if  a  portion  of  a  public  high- 
way becomes  a  thoroughfare,  whether  by  the  action  of  the 
city  authorities  or  by  that  of  private  individuals,  it  becomes 
the  duty  of  the  city  to  see  that  it  is  kept  in  safe  condition. 
In  that  case  a  private  person  had  placed  a  bridge  over  the 
gutter  on  his  side  of  the  street  opposite  his  place  of' business 
for  the  purpose  of  attracting  persons  crossing  the  street  to  his 
place,  and,  su(?h  bridge  being  out  of  repair,  the  plaintiff  fell 
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on  the  same  and  was  injured.  This  court  sustained  a  verdict 
against  the  city,  and  Justice  Cole,  delivering  the  opinion, 
says:  "If  that  crossing,  including  this  bridge,  platform  or 
apron,  as  it  is  called,  was  in  fact  a  thoroughfare  in  constant 
use 'by  the  public,  the  city  was  bound  to  keep  it  in  repair,  and 
was  responsible  to  a  person  injured  by  reason  of  its  failure  to 
perform  that  duty,  whether  the  city  originally  built  the  bridge 
or  not.  The  correctness  of  this  view  would  seem  to  be  too 
obvious  to  need  comment  or  illustration;  for  surely  the  re- 
sponsibility or  irresponsibility  of  the  city  to  keep  a  thorough- 
fare, or,  in  other  words,  a  public  crossing,  in  repair,  cannot  be 
made  to  rest  or  depend  upon  the  fact  that  the  city  built  it  in 
the  first  place,  or  authorized  it  to  be  built"  See,  also.  Green 
V.  The  Town  of  Bridge  CreeTc^  38  Wis.,  449,  461;  Houfe  v. 
Town  of  Fulton^  34  Wis.,  60S,  616;  Matthews  v.  Baraboo^ 
39  Wis.,  674,  677. 

We  hold,  therefore,  that  in  cities,  where  it  is  customary  for 
travelers  on  foot  to  use  for  that  purpose  a  portion  of  the  pub- 
lic streets  on  one  or  both  sides  of  the  track  which  is  used  for 
carriages  and  teams,  as  a  footway  or  sidewalk,  the  use  of  such 
footway  or  sidewalk  by  the  people  traveling  along  a  public 
street  in  any  such  city,  for  a  serieTof  years,  constitutes  such 
footway  or  sidewalk  a  part  of  the  traveled  part  of  such  street, 
and  imposes  upon  the  city  the  duty  of  keeping  such  footway 
or  sidewalk  in  repair;  and  if  the  same  becomes  so  defective 
as  to  render  travel  over  the  same  unsafe,  and  the  city  takes  no 
measures  to  warn  the  public  against  the  use  of  such  footway, 
the  city  becomes  liable  to  any  traveler  who  may  suffer  an 
injury  from  such  defective  footway  without  his  fault 

We  have  examined  the  other  exceptions  taken  to  the  instruc- 
tions given  by  the  circuit  judge,  and  the  exceptions  taken  to 
the  refusal  of  the  judge  to  give  the  instructions  asked  by  the 
defendant,  and  find  no  errors  which  would  justify  ns  in 
reversing  the  judgment 

By  the  Coxirt,  — ^The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Van  Slyke  vs.   The  Trempealeau   County   Faemees' 
Mutual  Fire  Insurance  Company. 

March  10^  March  30, 1880. 

Mutual  Fire  Ins.  Co.    Charter  construed.    Who  members  of  the  com- 
pany on  Us  first  organization. 

Under  ch.  374,  P.  &  L.  Laws  of  1870,  the  secretary  of  the  defendant  com- 
pany, who  was  its  general  agent  for  that  purpose,  received  applications 
of  more  than  fifty  persons  for  insurance  and  membership  in  the  com- 
pany, accompanied  by  their  premium  notes,  etc.;  and  plaintiff's  applica- 
tion and  premium  note  were  so  received,  and  his  due  bill  for  tiie  ten 
per  cent,  and  fees  required  to  be  paid  in  advance  was  accepted  by  the 
secretary;  and  the  board  of  directors  thereupon  completed  the  organiza- 
tion of  the  company.  Heldf  that  plaintiff  (like  all  other  persons  whose 
applications,  etc.,  had  been  so  received  up  to  the  time  of  such  organiza- 
tion) was  a  member  of  the  company,  liable  to  assessment  for  the  pay- 
ment of  subsequent  losses  of  other  members,  and  entitled  to  a  policy 
upon  the  property  described  in  his  application;  although  the  directors 
had  not  formally  approved  of  such  application,  or  indorsed  their  ap- 
proval tbereon,  as  required  by  the  by-laws  adopted  on  the  day  of  such 
organization. 

APPEAL  from  tlie  Circuit  Court  for  Coluinhia  County*. 

Action  upon  an  alleged  contract  of  insurance  against  loss 
by  fire.  The  case  is  stated  in  the  opinion;  but  it  may  be 
further  observed,  1.  That  one  of  the  by-laws  adopted  by  the 
board  of  directors  at  their  meeting  of  February  17,  1872,  was 
in  these  words:  "  Sec  21.  Applications  for  insurance,  or  for 
any  change  in  the  policy  of  insurance,  in  all  cases  shall  be 
passed  upon  and  approved  or  rejected  by  at  least  two  directors, 
whose  names  shall  be  indorsed  thereon."  2.  That  it  appears 
from  the  evidence  of  the  secretary  of  the  defendant  company, 
that  in  respect  to  the^  fifty-nine  applications  received  by  him 
before  tTie  meeting  of  February  17,  1872,  the  directors  took 
no  action,  either  of  approval  or  disapproval,  until  March  8th  of 
the  same  year. 

The  plaintiff  appealed  from  a  judgment  of  nonsuit. 
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For  the  appellant,  briefs  were  filed  by  Cam&ton^  Loaey  <£ 
Bunriy  and  there  was  oral  argument  by  Mr.  Bunn. 
Lloyd  Barbery  for  the  respondent. 

Orton,  J.  The  respondent  company  was  incorporated  by 
chapter  374:  of  the  P.  &  L.  Laws  of  1870.  The  first  section 
of  the  act  names  the  persons  who  are  authorized  to  take  the 
necessary  measures  to  appoint  officers,  open  books  and  receive 
applications  for  insurance,  and  to  complete  a  full  organization 
of  the  company. 

It  appears  in  evidence  that  one  Isaac  Clark  was  secretary 
and  general  agent  of  the  company  to  receive  such  applications, 
accompanied  by  premium  notes,  from  residents  of  said  county, 
for  the  purpose  of  such  full  organization,  and  that  the  appel- 
lant, who  was  a  resident  of  the  said  county  of  Trempealeau, 
on  the  27th  day  of  January,  1872,  signed  a  written  application 
for  insurance  upon  the  property  burned,  and  gave  his  pre- 
mium note  therefor,  in  the  form  required,  and  presented  and 
gave  his  due-bill  for  the  per  cent,  and  fees  required  to  be  paid 
in  advance.  And  it  further  appears  that  the  appellant  was 
otie  of  more,  than  fifty  applicants  for  insurance  in  the  same 
form,  and  for  the  same  purpose,  up  to  and  before  the  17 th  day 
of  February,  1872;  and  that  on  that  day  there  was  a  meeting 
of  the  directors,  called  for  the  purpose  of  completing  the 
organization  of  the  company  and  adopting  by-laws,  at  which 
the  following  proceedings  were  had:  "  On  motion,  the  by-laws 
were  read  and  adopted,  as  recommended  by  a  previous  com- 
mittee appointed  for  that  purpose.  On  motion,  the  following 
preamble  and  resolutions  were  adopted:  'Whereas  an  act 
passed  by  the  legislature,  and  approved  March  15,  1870, 
authorizing  the  citizens  of  Trempealeau  county  to  organize  a 
mutual  fire  insurance  company,  known  by  the  name*of^  Trem- 
pealeau County  Farmers'  Mutual  Insurance  Company,  ujwn 
certain  conditions  that  the  company  shall  number  fifty  mem- 
bers before  they  are  fully  organized;  and  whereas  the  corn- 
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pany  has  now  the  required  number,  and  many  more:  therefore, 
liesolvedy  that  the  company  proceed  to  issue  policies  in  ac- 
cordance with  the  law  and  by-laws  of  said  corporation.'  " 

On  the  next  day  after  this  formal  organization  of  the  com- 
pany, the  property  was  destroyed  by  fire;  and  the  appellant 
gave  the  secretary  of  the  company  notice  thereof  soon  after 
the  fire,  and  made  out  and  presented  to  him  his  proofs  of  loss. 
On  the  eighth  day  of  March  thereafter,  the  directors  of  the 
company  rejected  the  application  of  the  appellant,  and  within 
a  month  or  so  thereafter  returned  to  him  his  application,  pre- 
mium note  and  proofs  of  loss,  which  he  refused. 

Many  of  the  questions  raised  seem  to  us  to  be  disposed  of 
by  the  chapter  of  the  company.  Section  21  of  the  act  pro- 
vides that  "any  person  being  a  resident  of  the  county  of 
Trempealeau  may  become  a  member  of  this  company  by  sub- 
scribing his  name  to  such  application  therefor  as  the  company 
may  provide  and  use  in  making  insurance,  and  paying  the 
secretary  a  fee  of  $1.50,  and  also  ten  cents  on  each  $100 
insured.'' 

There  can  be  no  question  but  that  the  appellant  substan- 
tially complied  with  this  provision,  and  thereby  became  a 
member  of  the  company  to  all  intents  and  purposes,  and 
bound.  He  could  not  withdraw  such  application  and  pre- 
mium note  if  he  would,  for  his  premium  note  became  a  part 
of  the  only  fund  the  company  had  out  of  which  to  pay  losses. 
Sections  23,  25  and  26  provide  for  the  assessment  of  each 
applicant  for  insurance  upon  his  premium  note  proportion- 
ably,  to  pay  losses,  and  in  analogy  to  the  general  statute 
relating  to  mutual  fire  insurance  companies,  passed  at  the 
same  sessioil  of  the  legislature,  in  which  there  is  a  similar 
provision  for  organization  when  and  after  a  certain  number  of 
applications  are  made  and  premium  notes  given,  and  that  suoh 
notes  "  shall  remain  as  security  for  all  losses  and  claims,"  etc. 
It  may  be  that  the  directors  of  the  company  might  have  the 
authority  to  reject  any  one  of  these  original  applications  and 
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refuse  to  receive  it  or  the  preminm  note  oflfered,  for  good  rea- 
sons; but  such  authority  should  be  exercised  at  the  time,  and 
before  the  applicant  becomes  bound  as  a  member  of  the  com- 
pany. The  secretary  had  the  right  to  receive  the  appellant's 
application  and  premium  note,  and  waive,  if  he  saw  fit,  the 
payment  in  money  down  of  his  fee  and  the  per  cent.;  for  he 
was,  in  the  largest  sense,  and  is  made  so  by  the  charter,  for 
receiving  these  applications,  the  general  agent  of  the  com- 
pany; and  there  can  be  no  question  in  this  case  that  he  has 
done  so. 

Section  44  provides  that  "  no  claim  for  loss  or  damage  by 
fire  which  may  occur  previously  to  the  company  numbering 
fifty  members,  or  possessing  a  capital  of  $26,000,  shall  be  valid 
against  said  company,  and  no  person  shall  be  liable  to  tax  for 
losses  or  damage  by  fire  which  may  have  occurred  prior  to  the 
date  of  his  or  her  membership."  It  is  quite  obvious,  if  no 
other  reason  were  apparent,  that  this  provision,  that  the  com- 
pany shall  not  be  liable  for  losses  occurring  before  the  com- 
pany numbers  fifty  members,  is  tantamount  to  providing  that 
for  any  loss  by  fire,  to  any  of  the  members,  after  the  company 
numbers  fifty  members,  the  company  shall  bo  liable;  and  this 
provision  can  relate  only  to  such  members  as  had  become 
such  by  just  such  application  and  premium  note  as  the  appel- 
lant had  given  in  this  case. 

It  is  objected  that  the  directors  had  not  formally  approved 
of  this  application,  and,  according  to  the  by-law  cited,  indorsed 
such  approval  thereon.  In  answer  to  this  objection  it  is  suffi- 
cient to  say  that  the  charter  requires  no  such  approval,  and  the 
by-law  was  not  adopted  until  the  fifty  applications  had  been 
made,  of  which  this  was  one.  It  is  sufficient,  so  far  as  the 
rights  of  the  appellant  are  concerned,  that  his  application  was 
one  of  the  number  by  reason  and  by  virtue  of  which  the  com- 
pany became  fully  organized,  and  he  had  the  same  rights  as 
any  other  of  the  members. 

It  was  not  shown  that  his  application  was  disapproved  until 
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long  after  the  fire,  and  it  appears  that  for  a  long  time  after 
such  disapproval,  on  the  8th  day  of  March,  the  company  still 
held  on  to  his  application  and  premium  note;  and  if  any 
other  loss  had  occurred  in  the  mean  time,  there  can  be  no 
question  but  that  the  appellant  would  have  been  liable  to  pay, 
to  meet  the  same,  his  proportion,  by  assessment  upon  his 
premium  note. 

The  authority  of  the  secretary,  as  general  agent  of  the  com- 
pany, appears  by  the  charter  to  be  paramount  in  receiving 
these  first  applications  and  premium  notes,  preliminary  to 
the  full  organization  of  the  company  after  having  received 
fifty  of  the  same;  but,  even  as  the  general  agent  of  the  com- 
pany, his  authority  to  waive  any  of  the  conditions  of  the  policy 
has  been  too  often  decided  by  this  court  to  bear  an  argument. 
The  right  of  the  appellant  to  a  policy  of  insurance  in  form 
was  perfect  and  complete  on  the  17th  day  of  February,  the 
day  before  the  fire,  and  his  rights  and  liabilities  were  unalter- 
ably fixed,  and  it  makes  no  diflerence  that  the  policy  had  not 
been  formally  issued  before  the  fire.  May  on  Ins.,  41,  42; 
Eames  v.  Ins.  Co.y  94  TJ.  S.,  621;  Insurance  Co.  v.  Wehster^ 
6  Wall.,  129;  Fried  v.  Boyal  Ins.  Co.,  50  N.  T.,  243;  Palm 
v.  Insurance  Co.,  20  Ohio,  529. 

It  appeal's  to  us  that  by  every  reason,  and  by  all  authorities, 
the  respondent  company  became  liable  to  pay  for  this  loss, 
upon  the  evidence  as  reported;  and  at  all  events  that  the  case 
should  have  been  submitted  to  the  jury. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, with  costs,  and  the  cause  remanded  for  a  new  trial 
therein. 
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Hall  vs.  The  State. 

March  11^  March  30, 1880. 

Criminal  law  and  pleading. 

In  charging  an  offense  under  sec.  4410,  R.  S.,  where  it  is  alleged  that  the 
intent  of  the  breaking  and  entry  was  to  commit  a  larceny,  it  is  not  neces- 
sary to  allege  the  value  of  the  goods  which  the  accused  intended  to  steal. 

ERROR  to  the  Municipal  Court  of  Milwaukee  County. 

Hall,  having  been  convicted  upon  a  criminal  information 
under  sec.  4410,  R.  S.,  took  a  writ  of  error  to  reverse  the  judg- 
ment. 

Henry  L.  Buxton,  for  the  plaintiff  in  error,  cited  Ford  v. 
State,  3  Pin.,  449;  People  v.  Murray,  8  Cal.,  519;  Carpenter 
V.  Nixon,  5  Hill,  260;  Shay  v.  People,  22  K  T.,  317. 

The  Attorney  General,  for  the  state,  contended  that  there 
was  no  need  to  allege  the  kind  or  value  of  the  goods  intended 
to  be  stolen.  2  Bishop^s  Crira.  Pro.,  sec.  142;  Hunter  v. 
State,  29  Ind.,  80;  Lamed  v.  Commonwealth,  12  Met.,  240; 
Comm.  V.  Williams,  2  Cush.,  582;  Bell  v.  State,  20  Wis.,  600; 
Portwood  V.  State,  29  Tex.,  47.  Larceny,  grand  or  petit,  is 
a  felony  at  the  common  law.  3  Chitty  Cr.  Law,  924;  4  Black. 
Com.,  95.  "When  used  in  our  statutes,  the  term  "felony"  is 
to  be  construed  as  meaning  an  offense  for  which  the  offender, 
on  conviction,  shall  be  liable  by  law  to  be  punished  by  impris- 
onment in  a  state  prison.  R.  S.,  sec.  4637.  The  same  defini- 
tion is  found  in  the  revision  of  1849.  This  provision  defines 
statute  felonies,  but  does  not  interfere  with  those  existing  at 
common  law  untouched  by  the  statute,  of  which  petit  larceny 
is  one.  Ward  v.  The  People,  30  Hill,  395,  cited  approvingly 
in  Wilson  v.  State,  1  Wis.,  163. 

Lyon,  J.  The  only  question  in  this  case  is,  whether  an 
information  for  an  offense  under  section  4410,  R.  S.,  p.  1046, 
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is  sufficient,  the  charge  therein  being  that  the  accused  broke 
and  entered  a  certain  dwelling-house  in  the  day-time  with  in- 
tent feloniously  to  steal,  take  and  carry  away  therefrom  the 
goods  and  chattels  of  the  owner.  Counsel  for  plaintiff  in  error 
contends  that  petit  larceny  is  not  a  felony  under  the  statute 
definition  of  a  felony  (R.  8.,  1088,  sec.  4637),  and  that  the  use 
of  the  term  "  or  other  felony,"  in  section  4410,  plainly  implies 
that  only  such  larcenies  are  intended  as  are  frionies,  that  is, 
punishable  by  imprisonment  in  the  state  prison.  Hence,  the 
learned  counsel  ingeniously  argues  that  the  information  should 
allege  the  value  of  the  goods  which  the  accused  intended  to 
steal,  so  that  it  may  appear  whether  he  intended  to  commit  a 
felony,  and  that  the  information  is  bad  if  it  fails  to  charge  an 
intent  to  commit  an  offense  punishable  by  imprisonment  in 
the  state  prison. 

"Wo  are  unable  to  give  the  statute  the  construction  contended 
for.  The  statute  must  be  read  as  though,  instead  of  the  words 
"or  other  felony,"  it  had  been  written  "or  any  other  offense 
for  which  the  offender,  on  conviction,  shall  be  liable,  by  law, 
to  be  punished  by  imprisonment  in  the  state  prison."  Nichols 
V.  The  Statey  35  Wis.,  808.  We  think  the  term  "or  other 
felony  "  is  not  a  limitation  on  what  precedes,  but  is  inserted 
to  extend  the  scope  of  the  section  to  other  offenses  not  spe- 
cifically named  therein.  Thus,  an  intent  to  commit  arson  or 
mayhem,  or  to  inflict  upon  some  person  great  bodily  harm,  and 
doubtless  other  gffenses,  are  brought  within  the  section  by  the 
use  of  that  term.  The  intent  which  the  statute  makes  essen- 
tial  to  constitute  an  offense  under  it,  is,  generally,  an  intent 
to  commit  the  crime  of  larceny,  and  the  stealing  of  one  dollar 
is  larceny  as  completely  as  is  the  stealing  of  $1,000.  Besides, 
in  most  cases,  where  the  accused  has  failed,  for  any  cause,  to 
accomplish  his  purpose,  it  would  be  impossible  to  prove  the 
extent  of  the  larceny  which  he  intended  to  commit  when  he 
broke  and  entered  the  dwelling-house.  We  do  not  believe  it 
possible  that  the  legislature  ever  intended  to  throw  any  such 
VoL.XLVIII.-44 
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burden  upon  the  state  in  the  prosecution  of  offenses  under 
this  statute.  If  it  did,  larceny  should  be  excepted  from  the 
statute;  for  as  a  rule  no  convictions  could  be  had  in  such  cases, 
however  guilty  the  accused  might  be,  unless  his  intention  was 
consummated.  Our  construction  of  the  statute  is  fully  sus- 
tained by  the  authorities  referred  to  by  the  attorney  general. 
The  only  case  we  have  seen  to  the  contrary  is  that  of  People 
V.  Murray y  8  Cal.,  519,  the  doctrine  of  which  we  are  unable 
to  sanction. 

We  do  not  find  it  necessary  to  determine  whether  petit  lar- 
ceny remains  a  felony  as  at  common  law  or  otherwise.  The 
view  we  take  of  the  statute  under  which  the  information  was 
preferred,  renders  that  question  immaterial. 

By  the  Court. — The  judgment  of  the  municipal  court  is 
affirmed. 


Helms,  by  guardian  ad  litem,  and  another  vs.  Chadboubkb 
and  another,  Executors. 

'^  ^^  March  11— March  30, 1880. 

New  Trial. 

On  reversing  a  judgment  in  this  canse,  on  a  former  appeal,  this  coort  di- 
rected that  if  plaintifib  should  satisfy  the  circuit  court  that  they  were 
able  to  obtain  evidence  showing  that  defendant's  testator,  when  he  pur- 
chased the  land  here  sought  to  be  redeemed,  had«iiotice  of  plaintifib* 
daun  of  an  equity  of  redemption,  it  should  grant  a  new  trial;  and  that 
otherwise  the  complaint  should  be  dismissed.  45  Wis.,  60.  When  the 
case  was  remitted,  a  new  trial  was  granted  upon  an  affidavit  of  plaint- 
iffs* counsel  that  ho  had  seen  and  conversed  with  the  witnesses,  and  that 
plaintiffs  could  prove,  by  the  most  trustworthy  and  reliable  testimony, 
that  such  testator  had  actual  notice  of  tJieir  claim  before  taking  his  con- 
veyance.   Held,  no  error. 

APPEAL  from  the  Circuit  Court  for  Columbia  County. 
The  case  is  stated  in  the  opinion. 
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For  the  appellants,  there  was  a  brief  by  Q.  TT.  HazeUon 
and  E.  Mariner^  and  oral  argument  by  Mr,  Mariner. 
L,  S.  Dixon^  of  counsel,  for  the  respondents. 

Lyon,  J;  This  is  an  appeal  by  the  defendants  from  an 
order  of  the  circuit  court  granting  a  new  trial  of  the  action. 
The  case  was  here  at  a  former  terra,  on  appeal  from  final 
judgment  therein  for  the  plaintiffs,  and  is  reported  in  45  Wis., 
60.  The  report  contains  a  full  statement  of  the  case,  which 
it  is  unnecessary  to  repeat  here.  The  judgment  was  reversed 
because  the  record  failed  to  show  that  Famham,  the  defend- 
ants' testator  and  the  owner  of  the  lands  affected  by  the 
action,  had  notice  that  the  conveyance  of  such  lands  by  the 
ancestor  of  the  plaintiffs  to  Gross  &  March,  the  grantors  of 
Famham,  although  absolute  on  its  face,  was  in  fact  a  mortgage. 

The  contention  on  the  trial  was,  that  certain  foreclosure 
proceedings  referred  to  in  the  case  were  constructive  notice 
to  Famham  of  the  true  character  of  the  deed;  and  the  circuit 
court  adopted  that  view.  No  attempt  seems  to  have  been 
made  to  prove  that  Farnham  had  actual  notice  thereof;  and 
had  the  views  of  the  circuit  court  been  sustained,  proof  of 
actual  notice  was  not  essential  to  the  plaintiffs'  right  of  action. 
This  court  was  of  the  opinion  that  if  the  plaintiffs  could 
prove  such  actual  notice,  or  give  any  reasonable  assurance  that 
they  could  do  so,  they  ought  to  have  the  opportunity  to  make 
the  proof.  But,  inasmuch  as  the  court  was  not  advised  on  the 
subject,  instead  of  ordering  a  new  trial,  the  case  was  remanded 
with  the  direction  which  will  be  found  at  the  close  of  the 
opinion  by  Mr.  Justice  Cole.  By  this  direction  we  did  not 
intend  to  bind  the  circuit  court  by  the  strict  rules  which  obtain 
when  a  new  trial  is  sought  on  the  ground  of  newly  discovered 
evidence,  or  as  a  relief  from  the  consequences  of  mistake, 
inadvertence,  surprise  or  excusable  neglect;  but  the  intention 
was  to  vest  in  that  court  as  ample  discretion  as  this  court 
would  have  exercised  in  the  first  instance,  had  the  proofs  upon 
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which  the  circuit  court  made  the  order  been  properly  before 
'US  when  the  case  was  adjudicated. 

The  order  was  made  upon  an  affidavit  of  plaintiffs'  counsel, 
Judge  Dixon,  to  the  effect  that  he  had  seen  and  conversed 
with  the  witnesses,  and  that  the  plaintiffs  can  prove  by  the 
most  trustworthy  and  reliable  testimony  that  Farnham  had 
actual  notice,  before  he  took  a  conveyance  of  the  land  from 
Gross  &  March,  of  the  claims  of  the  plaintiffs  in  and  to  such 
lands.  Had  this  affidavit  been  properly  before  this  court  when 
the  case  was  decided,  doubtless  a  new  trial  would  have  been 
ordered  in  the  first  instance.  We  cannot,  therefore,  disturb 
the  order  of  the  circuit  court,  founded  on  such  affidavit, 
granting  a  new  trial.  We  understand  the  order  contemplates 
a  new  trial  of  all  the  issues. 

Other  questions,  relating  to  the  merits  of  the  action,  and 
the  regularity  of  the  proceedings  preliminary  to  the  order, 
were  discussed  by  counsel.  Matters  were  also  discussed  con- 
cerning which  the  record  is  silent  We  think  the  proceedings 
which  resulted  in  the  order  were  regular,  and  we  deem  it 
unnecessary  further  to  consider  the  case.  The  views  above 
expressed  are  decisive  of  the  appeal. 

By  the  Court, —  Order  affirmed. 
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APPLICATION  OF  MISS  GOODELL.* 

ApHl  22  —  June  18, 1879, 

The  previous  lack  of  statutory  authority  for  the  admissiofi  of  women  to  the 
bar  in  this  state  having  been  supplied  by  act  of  the  legislature  (subd.  5, 
sec.  2586,  R.  S.),  this  court  admits  to  its  bar  the  female  applicant  in  this 
case,  without  considering  the  question  whether,  under  the  constitution 
of  this  state,  the  power  to  prescribe  the  rule  of  admission  to  the  bar  is 
in  the  legislature  or  in  the  court. 

On  the  22d  day  of  April,  1879,  /.  C,  Sloan,  Fsq.,  moved 
the  court  for  the  admission  of  JUiss  Lavinia  Goodell  to  its 
bar  as  a  practicing  attorney;  and  the  court  took  time  to  con- 
sider the  motion.  Afterwards,  on  the  18th  of  June,  1879,  the 
motion  was  granted,  and  the  following  opinion  was  filed. 

Cole,  J.  On  the  former  application  for  the  admission  of 
Miss  Lavinia  Goodell  to  the  bar  of  this  court,  it  was  held 
that  there  was  no  statutory  authority  for  the  admission  of  fe- 
males to  the  bar  of  any  court  of  this  state.  39  Wis.,  232. 
Since  that  decision  was  made,  the  legislature  has  provided  that 
"  no  person  shall  be  denied  admission  or  license  to  practice  as 
an  attorney  in  any  court  of  this  state  on  account  of  sex  " 
(subd.  5,  sec.  2586,  R  S.  1878),  which  removes  the  objection 
founded  upon  a  want  of  legislative  authority  to  admit  females 
to  practice.  It  may  admit  of  serious  doubt  whether,  under 
the  constitution  of  this  state,  the  legislature  has  the  absolute 

'The  publication  of  this  decision,  in  the  reports,  has  been  delayed  in  the 
expectation  that  a  dissenting  opinion  would  be  prepared  by  ilie  chief 
justice.  —  Rep. 
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and  exclusive  power  to  declare  who  shall  be  admitted  as  attor- 
neys to  practice  in  the  courts  of  this  state;  or  whether  the 
courts  themselves,  as  a  necessary  and  inherent  part  of  their 
powers,  have  not  full  control  over  the  subject.  It  was  said  by  the 
chief  justice,  on  the  previous  application,  that  it  was  a  grave 
question  whether  the  constitution  does  not  entrust  the  rule  of 
admissions  to  the  bar,  as  well  as  of  expulsion  from  it,  excla- 
sively  to  the  discretion  of  the  courts,  as  a  part  of  their  judi- 
cial power.    But  it  was  further  remarked  by  the  chief  justice, 
that  the  legislature  had  from  time  to  time  assumed  the  power 
to  prescribe  rules  for  the  admission  of  attorneys,  and,  when 
those  rules  have  seemed  reasonable  and  just,  it  has  generally 
been  the  pleasure  of  the  courts  to  act  upon  such  statutes,  in 
deference  to  the  wishes  of  a  coordinate  branch  of  the  govern- 
ment, without  considering  the  question  of  power.    A  majority 
of  the  court  are  disposed  to  pursue  the  same  course  now,  and 
act  upon  the  statute  above  cited,  waiving  for  the  present  the 
question  whether  or  not  the  courts  are  vested  with  the  ulti- 
mate power  under  the  constitution  of  regulating  and  deter- 
mining for  themselves  as  to  who  are  entitled  to  admission  to 
practice;    "We  are  satisfied  that  the  applicant  possesses  all  the 
requisite  qualifications  as  to  learning,  ability  and  moral  char- 
acter to  entitle  her  to  admission,  no  objection  existing  thereto 
except  that  founded  upon  her  sex  alone.    Under  the  circum- 
stances, a  majority  think  that  objection  must  be  disregarded. 
Miss  Goodell  will  therefore  be  admitted  to  practice  in  this 
court  upon  signing  the  roll  and  taking  the  prescribed  oath. 
By  the  Court,  —  So  ordered. 

Kyan,  C.  J.,  dissented. 
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ABATEMENT  OF  ACTION. 
See  Administbatobs,  etc.,  1.    Practice,  4. 

1.  Whether,  under  ch.  96,  Laws  of  1873  (now  sec,  2680,  R.  S.)t  which  provides 

that,  in  an  action  by  husband  and  wife  for  iiyuries  to  the  person  of  the 
wife,  plaintifs  '*  mau  claim  in  the  complaint,  prove  and  recover,  all  the 
damages  sustained  oy  both,  and  which  might  otherwise  be  recovered  by 
separate  actions,'*  the  husband,  after  a  recovery  in  a  joint  action  for  the 
injuries  to  the  wife,  is  barred  from  maintaining  a  separate  action  for  the 
loss  of  her  services,  expenses  of  medical  attendance,  etc,  and  whether 
the  pendency  of  sudi  jomt  action  would  be  a  good  plea  in-  abatement  c« 
the  sep&rate.  action — is  not  here  determined.  Meese  v.  Citu  of  Fond  du 
Lac,  3^ 

2.  The  joint  action  by  husband  and  wife  for  personal  iiyuries  to  the  wife 

abutes  by  her  deatn;  and  the  husband  may  then  bring  a  separate  action 
for  loss  of  services,  etc.  Ibid, 

ACTION. 

(A.)  Cause  of  Action.  See  Abatement.  Agency.  Attachment,  3-7. 
Bills  and  Notes,  5,  6.  Cities,  1.  Contempt,  7, 8.  Contracts, 
4,  5.  Equity,  16.  Franchise.  Habeas  Corpus.  Highways,  1, 4. 
Replevin.  '^ 

(B.)  Legal  or  Equitabh  9    See  Amendment  (A.),  1. 

(C.)  Trespass  or  Trover?    See  Pleading,  3. 

(D.)  Various  Actions  and  Proceedings, 

Against  the  United  States, 
To  recover  damages  for  the  flowage  of  land,  385. 

Against  a  County, 
To  cancel  a  tax  certificate,  666. 

Against  a  Town, 
For  iiyunes  from  a  defective  highway,  334,  457. 


To  restrain  collection  of  taxes,  567 
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Against  a  City, 
For  the  wrongful  seizure  and  sale  of  chattels,  by  ciiy  treasurer,  for 

delinquent  taxes,  79. 
For  iivjuries  from  defective  highway,  323,  506,  677. 

Against  Public  Officers. 
Against  count^^clerk,  to  compel  him  to  issue  oouniy  orders,  112. 
Against  town  officers,  to  compel  issue  of  town  bonds  in  aid  of  rail- 
way, 649. 
On  official  bond  of  overseer  of  highways,  541. 
On  official  bond  of  county  treasurer:  counterclaim,  593. 

Against  Railroad  Company, 
To  recover  damages  for  trespass  in  building  and  operating  road  on 

plaintiff's  land,  168. 
On  contract,  for  boarding  employees,  317. 
For  usuries  to  employee,  from  negligence,  375. 
For  injuries  to  person  or  property  from  negligence,  513,  606. 

Against  Insurance  Company, 
On  policy  of  insurance  against  fire,  26,  36,  420,  535,  683. 

Against  Administrator  or  Executor ' 
On  general  administration  bond,  101. 
To  redeem  an  interest  in  lands..  690« 

By  the  StaU, 
On  private  relation,  to  compel  issue  of  county  orders,  112. 
On  relation  of  a  railroad  company,  to  compel  issue  of  town  bonds,  549. 
On  relation  of  a  private  person,  in  a  proceeding  for  contempt,  348. 
Proceeding  under  the  bafitardyact,  ^. 
Information  for  murder,  271,  ^. 
Information  for  larceny,  647. 
Information  for  burglary,  688. 

By  a  County, 
On  bond  of  county  treasurer:    Counterclaim  by  defendant,  593. 

By  a  Toum. 
On  official  bond  of  overseer  of  highways,  541. 

By  the  Fire  Department  of  a  City, 

To  recover  percentage  of  premiums  paid  to  agent  of  insurance  com- 
panies, 91. 

By  a  Private  Corporation, 
To  recover  amount  of  assessment  on  capital  stock,  614. 
On  promissory  note,  640. 
To  cancel  tax  certificate,  666. 

By  Administrator  or  Executor, 

To  recover  damages  for  flowage  of  land,  385. 
On  promissory  note,  455. 
To  recover  possession  of  real  property,  529. 
On  policy  oi  insurance  against  fire,  535. 
For  an  accounting,  599. 

Appeal  from  Probate  Court, 
From  probate  of  will,  294. 
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Certiorari  to  Justice  of  the  Peace,  497. 

Application  for  admission  to  bar  qf  Supreme  Courts  $93. 

Actions  arranged  according  to  their  subject  matter. 

On  official  bond,  541. 

On  official  bond,  a^nst  surety,  54. 

On  general  administration  bond,  101. 

On  bond  of  lessee,  110. 

On  fire  insurance  polipv,  26,  36,  420, 585,  683. 

On  promissory  note,  429,  455,  468,  493,  587,  640. 

On  oral  lease,  for  rent,  48. 

On  express  contract  for  boarding  defendant's  employees,  317. 

For  labor  and  services  of  nisht- watchman  in  city,  312. 

For  value  of  goods  sold  and  delivered,  105,  229,  338. 

On  a  contract,  23. 

For  work  and  labor,  and  for  monejr  paid,  etc.,  643. 

To  recover  moneys  paid  through  mistake  of  fact,  435. 

For  amount  assessed  on  capital  stock,  614. 

For  contribution,  by  joint  mdorser,  86. 

To  recover  money  collected  by  defendant  on  note  belonging  to  plaint- 
iff, 99. 

To  recover  percentage  of  premiums  paid  for  fire  insurance,  under 
statute,  91. 

For  tolls  for  running  logs  through  plaintiff's  dam,  577. 

To  enforce  statutory  lien  for  sluicing  logs  through  plaintiff's  dam, 
581. 

To  enforce  material  man's  lien,  93. 

To  enforce  mechanic's  lien,  638. 

To  recover  damages  for  flowage  of  land,  385. 

To  recover  damages  for  trespass  in  building  and  operating  railroad 
on  plaintiff's  land,  168. 

To  recover  damages  for  an  unlawful  taking  or  conversion  of  per- 
sonal property,  254,  345,  413,  500,  593,  617,  660. 

For  ii^uries  to  person  or  property  from  negligence  of  railway  com- 
pany, 513,  606. 

For  iivjuries  to  employee  of  railway  company,  from  negligence,  375. 

For  injuries  to  person  or  property  from  defective  highway,  265,  323, 
334,  457,  506,  677. 

For  an  assault  and  battery,  62^. 

To  recover  statutory  penalty,  320. 

To  recover  possession  of  personal  property,  250, 310,  371, 424, 601, 630. 

To  recover  possession  of  real  property,  75,  245,  237,  509,  529,  5^. 

Garmshment,  221,  460. 

Proceeding  under  Bastardy  Act,  485. 

Proceeding  for  contempt,  848. 

Mandamus  to  compel  county  derk  to  issue  county  orders,  112. 

Mandamus  to  compel  issue  of  town  bonds  in  aid  of  railway,  549. 

For  a  partition,  32. 

For  an  accounting,  599. 

To  foreclose  mortgage  of  land.  208,  235,  543. 

To  foreclose  mortgage,  and  to  be  subrogated  to  rights  of  prior  mort- 
gagee who^  mortgage  is  discharged,  198. 

To  foreclose  a  land  contract,  477. 

To  redeem  an  interest  in  lands,  690. 

To  reform  a  written  instrument,  331,  443,  611. 

To  quiet  title  to  land,  115. 

To  restrain  trespass  upon  land,  628. 
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Actions  arranged  according  to  their  suljeci  matter  —  (continued). 
To  restrain  collection  of  taxes,  567. 
To  cancel  tax  certificate,  666. 
To  cancel  deed  of  conveyance,  619. 
Information  for  murder,  271,  288. 
Information  for  larceny,  647. 
Information  for  burglary,  688. 

ADMINISTRATORS  AND  EXECUTORS. 

1.  The  objection  that  leave  to  sue  an  administrator's  bond  has  not  been  ob- 

tained, must  be  taken  by  special  plea  in  abatement  Johannes,  Co. 
Judge t  V.  Youngs  et  aL,  101 

2.  A  petition  having  been  presented  to  the  probate  court  for  leave  to  sue  an 

administrator's  Dond,  the  ju^ge  indorsed  upon  a  certified  copy  of  such 
bond  an  order  or  certificate  reciting  that  it  appeared  to  his  saiasfac- 
tion  that  the  petitioner  was  a  creditor  of  the  estate,  and  that  the  admin- 
istrator had  neglected  to  file  an  inventory  or  to  render  an  account  as 
required  by  law  (these  being  the  facts  alleged  in  the  petition),  and  tiiat, 
on  the  petitioner's  rec[uest,  he  authorized  an  action  to  be  brought  on  the 
bond.    Ueldf  a  sufficiently  formal  authority.  Ibid, 

3.  The  authority  thus  granted  was  for  an  action  under  sec.  4  (and  not  sec  2), 

ch.  104,  R.  S.  1858.  Ibid. 

4.  Even  if  the  county  judge  could  revoke  such  an  authority  after  suit  com- 

menced, the  objection  that  he  had  done  so  cannot  be  taken  after  gomg 
to  trial  on  a  plea  in  bar.  Ibid. 

5.  Whether,  under  the  present  revised  statutes,  the  judgment  against  the 

administrator,  for  a  breach  of  his  bond,  shDuid  be  for  the  penalty  therein 
named,  qiuere.  Ibid. 

Admission  to  Bab  of  Supreme  Court.    See  Attoknet-at-Law. 
Affidavit  to  Assessment  Roll.    See  Tax  PiiocEEDiNas,  etc,  6,  7. 

AGENCr. 
See  Insukancb  against  Fike,  10. 

Where  a  disputed  claim  was  presented  to  the  agent  of  the  alleged  debtor, 
in  charge  of  his  business  and  authorized  to  pay  his  debts,  which  claim 
was  probably  not  enforceable  by  suit  but  rested  only  in  moral  obligation, 
and  it  was  presented  in  good  raith,  without  fraud  or  misrepresentation, 
and  the  agent,  with  knowledge  of  all  the  material  facts,  compromised 
the  claim,  and  settled  it  by  payment  of  a  smaller  sum:  Held^  that  the 
principal  could  not  recover  the  sum  paid.    Bergenthal  p.  Fiebrantz,  435 

AMENDMENT. 

(A.)  0/  Pleading.    See  Vabiance. 

An  action  to  enforce  a  lien  given  by  statute  for  tolls  on  logs  run  through 
nlaintiflTs  dam,  is  an  action  at  law  on  contract  (Marsh  v.  Eraser,  27 
Wis.,  596).    In  such  an  action  against  X  and  Y,  the  complaint,  allegipg 
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that  X  owned  the  logs  and  that  Y  had  some  claim  upon  or  interest  in 
them,  demanded  a  personal  judgment  against  X  for  the  amount  of 
the  tolls,  and  that  the  same  be  declared  a  lien  upon  the  logs.  It  ap- 
pearing on  the  trial  that  Y  owned  the  logs,  and  the  action  being[  dis- 
missed as  to  X,  it  was  an  abuse  of  discretion  to  refuse  plaintiff  permission 
to  amend  the  complaint  so  as  to  demand  a  personal  judgment  against  Y. 
Tewksbury  v.  Bronson  et  al,,  581 

(B.)  Of  Petition  for  Mechanic' 8  Lien,    See  Mechanic's  Lien,  1. 

(C.)  0/  Proceedings.    See  Gabnishment,  4,  7. 

APPEAL. 

(A.)  To  Supreme  Court,  Bee  Bill  op  Exceptions.  Costs,  1-3.  Judg- 
ment, (1).    Paktition,  2.    Stat  op  Pboceedings,  1,  2. 

"1.  "Wtiere  the  court  directed  the  jury  to  find  for  the  plaintiff,  and  the  bill  of 
exceptions  is  not  certified  to  contain  all  the  evidence,  it  is  presumed  that 
there  was  evidence  conclusively  establishing  plaintiffs  right  to  recover, 
even  though  the  evidence  preserved  in  the  record  has  some  tendency  to 
disprove  such  right.  Kollook  v,  Stevens  Point,  37  Wis.,  348,  distinguished. 
Edwards  v.  SmUh,  254 

2.  A  demurrer  to  the  complaint  having  been  stricken  out  As  frivolous,  with 
leave  to  answer  withm  a  limited  time  on  terms  (R.  S.,  sec.  2681),  and 
judgment  having  been  rendered  after  the  lapse  of  the  time  limited,  in 
default  of  an  answer:  Held,  that  the  question  on  appeal  is,  whether  the 
demurrer  was  well  taken;  and  where  the  demurrer  is  in  effect  a  general 
one,  the  question  is,  whether  the  complaint  states  a  good  cause  of  action. 
Diggle  v,  Boulden,  ^11 

8.  Objections  to  the  taxation  of  costs  in  the  court  below,  not  made  to  that 
court,  cannot  be  considered  here.  Ibid. 

4.  Where  the  cause  was  submitted  to  a  jury,  and  all  the  issues  determmed 

by  it,  without  objection,  it  is  too  late  to  object,  upon  appeal,  that  upon 
the  case  made  by  the  pleadings  the  court  should  have  ai\judged  an  ac- 
counting,   McCormick  v.  Ketchum,  643 

5.  Where  ilie  bill  of  exceptions  is  not  stated  therein  to  contain  all  the  evi- 

dence,  this  coiurt  must  presume  that  every  fact  necessary  to  support  the 
verdict  and  judgment  was  duly  proven.  Ibid, 

6.  A  casual  remark  made  by  the  judge  in  ruling  upon  the  admissibility  of 

evidence,  and  not  objected  to  at  the  time,  cannot  be  reviewed  as  a  part 
of  the  charge  to  the  jury.  Ibid, 

(B.)  From  Commissioners  to  Circuit  Court, 

Plaintiff  presented  to  the  commissioners  appointed  to  adjust  demands 
against  an  estate,  a  claim  for  money  loaned  to  the  decedent,  and  also 
one  for  labor  done  for  him;  and  the  commissioners  allowed  a  certain 
sum  for  money  so  loaned,  but  wholly  disallowed  the  claim  for  labor;  and 
thereupon  tlie  administrator  of  the  estate  appealed  from  the  former  al- 
lowance, butplaintiff  did  not  appeal  from  the  disallowance  of  his  claim 
for  labor.  Meld,  that  the  only  question  which  the  circuit  court  could  ad- 
judicate was  the  amount  due  plaintiff  as  for  money  loaned;  although 
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tesiimony  as  to  both  claims  wa3  taken  before  a  referee,  without  ol^tion. 
Mosrchen  v,  Stoll,  Adm'r,  307 

Appealable  Obder.    See  Stay  op  Proceedings. 

ASSIGNMENT. 
See  Bills  and  Notes,  1.    Foreclosure  op  Mortgage,  6.    Lien,  (C.) 

1.  An  assi^ment  of  note  and  mortgage  purported  to  be  in  consideration  of 

a  specified  sum  paid  the  assignor  by  th^  persons  named,  who  in  feet 
constituted  the  firm  of  W.  &  P.,  and  it  assigned  the  instruments  to  "the 
said  W.  &  P.,**  for  their  use  and  benefit,  with  condition  that  if  the  as- 
signor should  pay  to  W.  &  P.  a  specified  sum  by  a  day  named,  the  as- 
signment should  be  void.  The  indebtedness  thus  secured  was  one  to  the 
finn  of  W.  &  P.  Held,  that  the  assignment  was  to  the  firm,  and  not 
to  its  individual  members.    PoUer  v.  Stransky,  235 

2.  The  fact  that  the  statute  of  limitations  has  run  upon  the  note  to  secure 

which  another  note  and  mortgage  were  assigned,  as  well  as  upon  the 
note  originally  secured  by  the  mortgage,  will  not  prevent  the  assignee 
from  foreclosing  the  mortgage.  Ibid, 

3.  To  render  a  nrior  assignment  of  a  mortga^d  void  as  ^^ainst  one  diuming 

under  a  suosequent  one,  on  the  ground  that  the  former  was  not  re- 
corded, sugh  claimant  must  show  a  recorded  chain  of  tide  to  himself 
from  the  common  source  of  title,  and  that  the  instruments  recorded  in 
fact  were  entitled  to  record.  Ibid, 

4.  An  assignment  of  a  mortga^  with  only  one  attesting  witness  is  not  en- 

titled to  record.  Ibid. 

5.  After  an  assignment  of  a  note  and  mortg;age  as  collateral  security  for  a 

debt,  the  mortgagee  died  without  having[  paid  such  debt,  aad  the  ad- 
ministrator had  not  possession  of  the  securities,  and  did  not  daim  them 
as  assets  of  the  estate,  and  did  not  know  of  their  existence  until  in- 
formed thereof  by  one  C,  to  whom  he  assigned  them  for  the  sum,  ex- 
pressed in  the  instrument,  of  ten  dollars.  C.  assigned  the  note  and 
mortgage  to  S..  who  paid  only  $225  for  them,  though  the  mortga^  debt 
was  then  over  $1,600,  and  was  seventeen  year«  overdue,  and  the  instru- 
ments were  not  m  C/s  hands.  Held,  that  S.  was  not  a  purchaser  in 
good  faith.  Ibid. 

ATTACHMENT. 

(A.)  Of  Goods.    See  Exemption,  1. 

1.  Under  sees.  29-32,  pp.  1475-6,  Tay.  Stats.,  no  trial  of  the  traverse  to  an 
affidavit  for  attachment  could  be  had  after  judgment  in  the  action,  stand- 
ing unreversed.    Bassett  v.  Hughes,  23 

[2.  Under  sec.  2745,  R.  S.  (which,  however,  did  not  govern  this  case),  the 
issue  upon  such  a  traverse,  if  made  before  trial  of  the  action,  cannot  be 
tried  alter  judgment.]  Ibid. 

3.  Whether  a  county  of  this  state  is  liable  for  damages,  where  the  district 
attorney  has  attached  property  maliciously  and  without  probable  cause,  * 
in  behalf  of  tiie  county,  q^tMere.    Board  of  Supervisors  «.  Stakl,  imp., 

090 
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4.  For  damages  resulting  from  an  attachment  (against  property)  merely 

wrongful,  without  averment  of  malice  or  wantorprobable  cause,  the  rem- 
edy in. case  of  a  discontinuance  of  the  attachment  suit  was  that  pre- 
scribed by  sees.  32,  34,  p.  1476,  Tay.  Stats.;  and  not  by  an  independent 
action,  nor  by  counterclaim  in  a  subsequent  action  by  the  county  against 
the  attachment  debtor.  Ibid. 

5.  Whether,  where  the  court  immediately  a(^'oumed  after  the  discontinuance 

of  an  attachment  suit,  in  the  absence  of  defendant's  attorney,  it  could 
still  enable  defendant  to  have  his  damages  assessed  in  the  attachment 
suit  under  the  statutory  provisions  above  cited,  is  not  here  determined; 
but  he  has,  at  least,  no  other  remedy.  Ibid. 

6.  According  to  the  general  tendency  of  modem  decisions,  one  who  does  an 

act  under  a  law&l  authority  will  not  be  rendered  a  trespasser  db  initio 
by  subsequent  irregularities,  except  where  he  does  or  consents  to  some 
positive  act  which  goes  to  show  that  the  original  lawful  act  was  done 
with  an  unlawful  purpose.    Grafton  v,  Carmichael,  660 

7.  Accordingly,  the  plaintiff,  in  an  attachment  suit  in  justice's  court,  may 

justify  a  taking  of  defendant's  goods  under  a  valid  attachment,  although 
the  subsequent  judgment  a^^ainst  the  attachment  defendant,  and  sale  of 
the  ^xx>ds  on  execution,  are  mvalid  by  reason  of  a  subsequBit  failure  of 
the  justice  to  cause  notice  to  such  defendant  to  be  posted,  etc.,  as  re- 

auired  by  law  where  personal  service  of  the  writ  is  not  made;  and  this 
loug^  such  attachment  plaintiff  received  a  portion  of  the  money  made 
on  the  execution.  Ibid. 

(B.)  Cf  Witness,  for  Contempt.    See  Contempt. 


ATTORNEY-AT-LAW. 

See  Attachmekt  (A.),  3. 

The  previous  lack  of  statutory  authority  for  the  admission  of  women  to  the 
bar  in  this  state  having  been  supplied  by  act  of  the  legislature  (subd.  5, 
sec.  2586,  B.  S.),  this  court  admits  to  its  oar  the  female  applicant  in  this 
case,  without  considering  the  question  whether,  under  the  constitution 
of  this  state,  the  power  to  prescribe  the  rule  of  admission  to  the  bar  is 
in  tie  legislature  or  in  the  court.    Application  of  Miss  Goodell,         693 

Bar  op  Supreme  Court.    See  Attorney- at-Law. 


BASTARDY  ACT. 

In  a  proceeding  under  the  bastardy  act,  where  defendant  had  continued 
the  cause  over  one  term  of  the  circuit  court,  and,  though  he  knew  that 
a  certain  witness  might  be  material,  had  taken  no  stens  to  summon  him 
until  a  few  days  before  that  fixed  for  the  trial,  when  the  witness  had  left 
the  state  to  avoid  b^ng  summoned:  Held,  that  there  was  no  errc»:  in 
refusing  a  further  continuance  on  account  of  the  absence  of  such  wit- 
ness; especially  where,  if  present,  he  could  not  have  been  compelled  to 
testify  to  the  racts  which  oefendwit  expected  to  prove  hy  him.  Ding- 
man  V,  The  State,  485 
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2.  There  is  no  error  in  refosinff  defendant  a  new  trial  in  such  a  case,  on  the 

ground  of  newly  discovered  evidence,  where  he  had  been  informed  three 
weeks  before  the  trial  that  the  witness  from  whom  such  evidence  is  ex- 
pected, might  be  a  material  witness  for  him,  and  neither  procured  his 
attendance  nor  asked  a  continuance  to  enable  him  to  procure  it.      Ibid. 

3.  The  evidence  in  this  case,  as  to  the  paternity  of  the  child,  being  of  a  con- 

flicting character,  and  the  questions  of  fact  fairly  disputable,  and  the 
charge  of  the  court  having  presented  the  Case  on  plamtiff^s  part  in  a 
forcible  argumentative  way,  without  so  statins  it  on  defendant's  part, 
and  having  been  expressed  in  terms  from  which  the  jury  must  have  in- 
ferred the  judo's  opinion  to  be  that  they  should  find  against  the  de- 
fendant, the  judgment  against  him  is  reversed,  without  considering 
whether  a  prepomerance  of  evidence  against  the  defendant  in  8U(£ 
a  case  is  sufficient.  Ibid. 


BILL  OF  EXCEPTIONS. 
See  Appeal  (A.),  5. 

When  the  judge  of  the  court  below  settles  and  signs  a  bill  of  exceptions 
upon  an  appeal,  he  thereby  determines  the  regularity  of  the  procealings 
preliminary  thereto:  and  such  determination  cannot  be  reviewed  upon 
that  appeal;  but  the  remedy  is  by  motion  to  strike  the  bill  from  the 
files.  Oliver  v.  Town,  2A  Wis.,  512;  Sexton  v.  Willard^  27  id.,  465. 
Bergenthal  v,  Fiebrantz,  435 


BILLS  AND  NOTES. 

See  EviDKNCE,  1.    Judgment  (H.) 

1.  The  payee  of  a  note  delivered  it  as  collateral  security,  with  his  written  as- 

signment to  the  pledgee  indorsed  thereon,  and  the  pledgee  afterwards 
gave  temporary  possession  of  the  note  for  a  specific  purpose  to  the 
payee,  who  thereupon  converted  it  to  his  own  use,  by  selling  it  to  one 
w;,  to  whom  the  makers  paid  the  note,  and  took  it  up.  In  an  action 
by  the  pledgee  against  the  makers.  Held,  . 

(1.)  That,  defendants  refusing  to  produce  the  note,  on  notice,  it  must 
be  presumed  that  when  they  took  it  up  the  assignment  indorsed  re- 
mamed  unerased  and  uncancelled. 

(2.)  That  from  the  note  itself,  in  that  condition,  both  W.  and  defend- 
ants were  chargeable  with  notice  of  plaintiff's  riffhts  as  assignee;  mere 
possession  of  the  note  in  that  state  by  the  payee  did  not  raise  any  legal 
presumption  of  a  reftssienmeut  to  him;  the  mability  of  W.  to  read,  or 
his  havmg  in  fact  overlooked  the  assignment,  would  not  prevent  his 
being  chargeable  with  notice  thereof;  the  delivery  of  the  note  to  the 
payee  under  such  circumstances  would  not  estop  the  assignee  from  as- 
serting his  ownership;  and,  in  the  absence  of  further  evidence,  it  was 
error  to  direct  a  verdict  for  the  defendants.    Pier  v.  Bullia  et  a/.,       429 

2.  One  who  appears  upon  the  face  of  a  note  to  have  signed  it  as  a  joint 

•maker,  mav  show  by  parol  that  the  creditor  knew,  when  the  note  was 
executed,  that  he  was  merely  a  surety,  and  has  since,  without  Ms  con- 
sent, extended  time  of  payment  to  the  principal.    Irvine  v.  Adams,  imp.. 
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3.  Successive  agreements  by  the  payee  of  a  note  to  extend  time  of  pajrmcnt 

to  the  principal  for  a  usurious  consideration,  with  successive  payments. 
after  the  expiration  of  each  time  of  extension,  of  the  usury  stipulated 
therefor,  do  not  release  tiie  surety:  there  being  no  suspension  of  the 
payee*s  right  to  enforce  payment  oi  the  note.  Ibid. 

4.  Where,  upon  the  principal  maker  of  a  note  compromising  with  a  part  of 

his  creditors,  including  the  surety,  the  latter  treats  the  amount  of  the 
note  as  an  existing  obligation  of  the  principal  to  him,  he  is  estopped  to 
denv  his  liability  to  the  payee  thereon,  though  the  latter  was  not  a  party 
to  the  compromise.  Ibid, 

5.  An  alteration  of  a  note  after  execution,  not  made  with  fraudulent  intent, 

by  the  person  claiming  under  it,  or  with  his  consent,  wdl  not  invalidate 
the  insmiment.    Garden  r.  Robertson  et  aL,  493 

6.  The  effect  of  a  fraudulent  alteration  upon  the  payee^s  right  to  maintain 

an  action  upon  ^e  original  indebtedness  for  which  the  note  was  given, 
not  here  comidered.  Ibid. 

Bona  Fides.    See  Assignment,  5. 

Bond. 

1.  Official  Bond.    See  Evidence,  11.    Suretyship,  1. 

2.  Administrator's  Bond,    See  Administratobs,  etc.,  5. 

3.  Other  Bands.    See  Subetyship,  2,  3. 

BOUNDARIES. 

Where  only  section  and  quarter-section  comer  posts  were  established  by 
*  the  ori^nal  government  survey  of  a  quarter  section  bordering  on  the 
north  hne  of  a  town,  the  sixteenth  comer  posts  must  be  determined, 
upon  a  resurvey,  in  the  manner  prescribed  by  the  statute  (sec  4,  di.  3*^ 
of  1860;  sec.  5,  ch.  120  of  1862;  R.  S.,  sec.  770).  Jones  r.  Kimble. 
19  Wis.,  430.     Westphal  v.  Schultz,  75 

Burglary.    See  Criminal  Law,  etc.,  16. 
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Mclndoe  v.  Mormon, 
Mcintosh  V.  Hoben, 
McLeod  V.  Bertschy, 
McWilliams  v.  Bannister, 
Mead  v.  Walker,     - 
Meiswinkle  v.  Jung, 
Merrill  v.  Nightingale, 
Meyers  v.  Rahte, 


25:525, 

3:752.       - 

20:634, 

-      41:541,       . 

22:631, 

-      15:108,       • 

7:484, 

-      38:440,       - 

32: 195, 

.      45:445,       - 

41:381, 

-      46:568,       . 

24:494. 

-      16:594,    •  . 

.      12:677,       . 

15:582, 

-      18:241,       . 

14:450, 

-      19:430.       . 

28:569, 

.      31:179,       . 

21:340. 

.      22:150,       . 

24:657, 

-        6:426,       . 

33:611, 

-       9:140,       . 

26:  46, 

-      37:348,       - 

40:344, 

-       9:410,       . 

21:470, 

-      37:269,       - 

7:105. 

-      32:504,       - 

22:2:34. 

-      30:306.       - 

20:540,' 

-      33:544,       - 

27:596. 

.      42:502,       - 

37:645, 

.      3:3:488,       - 

.      39:674,       - 

23:   93, 

-      13:478,       . 

80:521, 

-      42:335,       - 

26:588, 

-      11:400,       - 

30:324. 

-      42:801.       . 

20:518, 
-      30:361.       - 

39:247, 

.      46:655.       - 

•  -      264 

84,85 

378.  417 

101 

-  646 
190-1 

-  263 
467 

-  104 
263 

679,  681 

70 

161,  601 

-  215 

36 

-  263 
548 

.  78 
383 

459,681 
242 

-  261-5 

333 

-  344 
490 

368,654-5 

679 

255,256 

70,71 

-  571 
242 

.  263 
587 

-  161 

93 

.      263 

644 

-  25 
587 

568,569 

263 

495,496 

.      682 

572 

-  263 

96 

.       70 

484 

.       73 

70 

.       74 

114 

-  476 
342 

•     453 
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CASES  CITED,  Etc.  — (continued). 


Miller  7.  McDonald, 

Mills  V.  Charlton, 

M.  &  M.  R.  R.  Co.  V.  Eble, 

M.  &  St.  P.  R'y  Co.  V.  Milwaukee, 

M.  &  St.  P.  R>  Co.  V.  Supervisors, 

Miner  v.  Ins.  Co., 

Morehouse  v.  Comstock, 

Morgan  v.  Hammett,     - 

Mohrv.  Tulip. 

Morrow  v.  Delaney, 

Murphy  v.  Crouch,  -  -  - 

Myers  v.  Ford,    -  -  - 

Newcomb  v.  Trempealeau, 

Nichols  V.  The  State,     - 

Niffhtingale  v.  Barens,   - 

NoDle  V.  Stracban,  -  -  - 

N.  W,  Ins.  Co.  V.  Grermania  Ins.  Co., 

Oleson  V.  Railway  Co., 

Oleson  V.  Tolford, 

Oliver  v.  Town,        -  -  - 

Ottv.  Rape,        -  -  . 

Pa^  V.  Dickerson,  -  -  - 

Pame  v.  Wilcox, 

Parish  v.  Eager,       -  -  - 

Parks  V.  Raitoad  Co.,    - 

Parmalee  v.  Wheeler, 

Patten  V.  Railway  Co.,  - 

Pelton  V.  Knapp,    -  -  - 

Pepper  V.  O'Dowd, 

Peters  V.  Myers,      -  -  - 

Pettibone  v.  Hamilton,  - 

Phelan,  Re,  -  -  -  - 

Phelps  V.  Rooney, 

Pierce,  Re,  - 

Pierce  v.  Railway  Co.,    - 

Pike  V.  Miles,  -  .  - 

Plato  V.  Roe,      - 

Plattov.  Cady, 

Plumer  v.  Supervisors,  - 

Pomeroy  v.  Railroad  Co.,    - 

Pound  V.  Roan,  -  -  - 

Pratt  V.  Brown,        -  -  - 

Price  V.  Railway  Co.,     - 

Prideaux  v.  Mineral  Point,  - 

Ragan  v.  Simpson, 

Ranger  v.  Goodrich, 

Rice  V.  Gamhart,    -  -  - 

Rich  V.  Zeilsdorff, 

Riehl  V.  Bingenheimer, 

Riley  v.  Greg^, 

Robbins  v.  Railroad  Co.,     - 

Roche  V.  Knight, 

Rooker  v.  Perkiiis, 

Rowe  V.  Blanchard, 

Rupp  V.  Swineford, 

Ryan  v.  Ins.  Co., 


13:673, 

. 

100 

-   29:400, 

-   572 

3  Pin.:  334, 

- 

190 

■   34:271, 

-   672 

29:116, 

-   "  672,  673,  674 

-   27:693, 

-   538 

42:626, 

- 

342 

-   23:  30, 

-   204 

40:  66, 

. 

204 

-   41:149, 

-   101 

24:365, 

. 

263 

-   22: 139, 

.   263 

24:459, 

. 

499 

-   35:303, 

. 

689 

-   47:389, 

-   485 

32:314, 

- 

70 

-   40:446, 

-   538 

36:383, 

. 

93,  552-3 

-   37:327, 

-   459-60,508 

24:512, 

- 

441 

.   24:336, 

-   485 

28:694, 

- 

2:33 

-   16:202, 

.   109 

15:532, 

• 

161 

.   33:413. 

188, 191 

32:429, 

- 

70 

"   32:524, 

-   520 

21:  64, 

- 

207 

-   39:538, 

-   162 

22: 602, 

. 

572 

-   40:402. 

-   163 

16:  76, 

• 

263 

-   9:  70, 

-   263 

44:411, 

. 

367 

-   36:283, 

-   467 

23:1*)4, 

. 

263 

-   14:453, 

-   485 

12:461, 

. 

263 

.   46:16^3, 

.  561-3,565,570,575 

16:640, 

- 

191 

-  45:129, 

-   593 

3:603, 

.  - 

408 

-   27:  98, 

-   191 

43:513, 

. 

679 

-   27:355, 

-   485 

17:  78, 

. 

281 

34:453, 

-   233 

.   22:544, 

• 

614 

28:  84, 

-   263 

-   16:676, 

. 

474,  476 

6:636, 

-   190 

.   21:324, 

. 

214 

14:  79, 

-   553 

-   18:441, 

. 

233 

40:  28, 

-   204 

.   46:671, 

- 
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CASES  CITED,  Etc.  —  (continued). 


Sabin  v.  Austin,      -  -  - 

Sagfe  V.  Strong,  ... 

Sanborn  v.  Railway  Co.,      - 

Sargeant  v.  Solberg,      -  -  - 

Saveland  v.  Green, 

Schmitz  V.  Schmitz,       -  .  - 

SchoBffler  v.  The  State, 

Seatoff  V.  Anderson,      -  -  - 

Sentinel  Co.  v.  Thomson,    - 

Seward  v.  Milford,         - 

Sexton  V.  Willard, 

Shepardson  v.  Railroad  Co., 

Sherman  v.  Railroad  Co., 

Sherwood  v.  Sherwood, 

Simmons  v.  Johnson, 

Smith  V.  Armstrong,      -  -  - 

Smith  V.  Ehanert,    -  -  - 

Smith  V.  Lockwood,       -  -  - 

Smith  V.  Omans,     -  -  - 

Smith  V.  Pretty, 

Smith  V.  Wood,       -  -  - 

Snyder  v.  Railroad  Co., 

Sorenson  v.  Dundas, 

Spencer  v.  FredendaU,   -  -  - 

Spensley  v.  Valentine, 

Sprague  v.  Birchard,      -    ,       - 

Sprecner  v.  Wakeley, 

Squires  v.  Neenah,         -  .  - 

St.  Maries  v.  PoUeys, 

Stark  V.  Brown,  .  -  - 

Starkweather  v.  Hawes, 

State,  ex  rel.  v.  Chamber  of  Commerce, 

State  ex  rel.  v.  Richter, 

State  V.  Snell,    .  -  -  - 

Strasson  v.  Montgomery,    - 

Strong  V.  Catton, 

Stuart  V.  Allen,        -  -  - 

Supervisors  v.  Railroad  Co.,       - 

Supervisors  v.  Van  Stiulen, 

Sutton  V.  Wauwatoea,    -  -  - 

Tallman  v.  Ely, 

Tallman  v.  Janesville,    -  -  - 

Taylor  v.  Williams, 

Tenney  v.  State  Bank,   -  -  - 

Thompson  v.  Railway  Co.,  - 

Tormey  v.  Gerhart,        -  -  - 

Towle  V.  Smith,       -  .  - 

Trowbridge  v.  Sickler,   -  -  - 

Trustees  v,  Schell,    -  -  - 

Urbanek  v.  Railway  Co., 

Van  Norstrand  v.  Mansfield, 

Van  Valkenburgh  v.  Hoskiiis,   - 

Van  Valkenburgh  v.  Milwaukee,     - 

Vilas  V.  Reynolds,  -  -  - 

Warden  v.  Blakeley, 

Warner  v.  Trow, 


19:421, 

-   336 

40:575. 

112 

16:  20, 

-   249 

22: 132, 

504 

36:612, 

.   63 

19:207, 

454 

3:823, 

290,  291 

28:212, 

215 

38:489, 

.   432 

21:485, 

681 

27:465, 

-   441 

6:605, 

190 

40:645, 

-   191 

45:357, 

447 

14:524, 

247,  263 

24:446, 

455 

43:181, 

.   617 

34:  72, 

111 

17:395, 

.   263 

22:655, 

-   261 

12:382, 

447 

25:  60, 

-   191 

42:642, 

282 

15:666, 

-   263 

34:154, 

163 

1:458, 

-   374 

11:4:^2, 

161 

24:58S, 

-84,85 

47:  67, 

476 

12:572, 

.   214 

.10:125, 

36 

47:670, 

-   204 

37:275, 

115 

46:524. 

-     -     -   656 

32:  53, 

-  614, 636 

1:471, 

-  as 

45: 158, 

.  364,370 

24:  93, 

135, 137 

45:675, 

103 

29:  21, 

-  520 

6:244, 

214 

17:  71, 

.   5?2 

6:363, 

646 

20: 152, 

-   601 

27:  93, 

191 

41:  54, 

-   546 

27:268, 

261 

42:417, 

-   618 

17:308, 

263 

47:  59, 

-  610 

16:224, 

-     648 

7:496, 

.  592 

30:  ass. 

249 

6:214, 

.  247 

32:690, 

249 

36:196. 

-  636 
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CASES  CITED,  Etc.  — (continued). 

Warren  v.  Foreman,  -           -            19:   35,            -           -              36 

Watkins  V.  BlatBchinski,  -           -      40:347,  -           -           -      263 

Watson  V.  Wilcox,  -           -            39:643,            -           -            206 

Webster  V.  Ins.  Co.,      -  -           -      36:  67,  -           -           -      5^38 

Weeks  V.  Milwaukee,  -           -            10:212,            -           -            571 

Weisbrod  V.  Daenicke,   -  -           -      36:   73,  -           -           -      263 

Weisbrod  V.  Railway  Co.,  -            18:35;  21:602,            -           -            249 

Weisenberjar  V.  Appleton,  -           -      26:  56,  -           -           -      679 

Welch  V.  Railway  Co.,  -           -            27:108,             -           -             191 

Wheeler  v.Westport,    -  -           -      30:392.  -           -           -      520 

White  V.  PoUeys,    -  -           -            20: 503,            -           -            263 

Williams  V.  Starr,          -  -           -        5:534,  -           -           -      263 

Wilson  V.  Henry,     -  -           -            a5:241,             -           -            162 

Wilson  V.  Young,          -  -           -      31:574,  -           -           -      625 

Wjnslow  V.  Crowell,  -           -            32: 642,            -           -            204 

Wiswell  V.  Baxter,         -  -           -      20:680,  -           -           -      242 

Witte  V.  Meyer.       -  -           -            11:296,            -           -        96,97 

Wochoska  V.  Wochoskc,  -           -      45:423,  -           -           -      263 

Wolcott  V.  Wolcott,  -           -            32:   6^3.            -           -            204 

Wood  V.  Lake,   -           -  .           -      13:   84,  -           -           -      156 

Wood  V.  Railway  Co.,  -           -            40:582,            -           -            460 

Woodward  V.  Railway  Co.,        -  -      23:400,  -           -           -      328 

Young  V.  Groner,    -  -           -            22:205,             -           -            114 

Young  V.  Lego,              -  -           -      36:394,  -           -           -      636 

CASES  DISTINGUISHED,  CRITICISED,  Etc. 

1.  In  re  the  motion  to  admit  Miss  Lavinia  Goodell  to  the  Bar  of  this  Courts 

39  Wis.,  232,  distinguished  by  reference  to  a  change  in  the  statutes 
touching  admission  to  the  bar.    Application  of  Miss  Goodell^  693 

2.  Johann  v,  Rufener,  32  Wis.,  95,  and  Pierce  v.  Railway  Co.,  36  id.,  283 

(as  to  the  duty  of  a  garnishee  in  protecting  the  interests  of  the  prindp^ 
debtor),  distinguished.    Bushnell  <^  Clark  v,  Joseph  Allen  <&  Bro.\ 

460,467 

3.  Kollock  v.  Stevens  Point,  37  Wis.,  348  (as  to  presumptions  in  favor  of 

jud^ent  where  the  bill  of  exceptions  does  not  contain  ail  the  evidence), 
distmguished.    Edwards  v.  Smith,  254,  256 

4.  Milwaukee  db  St,  Paul  Railway  Co.  v.  Board  of  Supervisors,  etc.,  23 

Wis.,  116  (as  to  exemption  of  railroad  hotel  from  local  taxation),  dis- 
tinguished.   C,  M.  (0  St,  P.  Railway  Co,  v.  Board  of  Supervisors,  etc, 

667,  674 

5.  Pierce  v.  Railway  Co.,  36  Wis.,  283.    See  No.  2. 

6.  Stuart  v,  Allen,  45  Wis.,  158.    A  remark  in  the  opinion  as  to  tiie  power 

of  a  court  commissioner  to  punish  a  recusant  witness  for  contempt,  with- 
drawn.   State  ex  rel,  Lanning  et  al.  v.  Lonsdale,  348,  364-5 

CERTIORARI. 

1.  To  a  common-law  certiorari  from  the  circuit  court,  a  justice  of  the  peace 
made  retinm  of  two  distinct  docket  records  of  the  case,  both  ngned  by 
his  predecessor  (who  rendered  the  judgment)  and  properly  certified;  one 
of  which  was  lull  in  its  entries  to  show  jurisdiction.    Held^  that,  in 
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the  absence  of  anything  in  the  return  to  prove  the  contrary,  it  must  be 
{nresumed  that  both  records  were  kept  at  the  same  time;  and  an  affida- 
vit subsequently  filed  in  the  circuit  court  to  show  that  the  fuller  record 
was  not  made  at  the  time  nor  by  the  justice,  could  not  be  considered. 
Healy  t?.  Kneeland  et  al.^  4Sfl 

2.  The  question  on  such  a  certiorari  being  merely  of  the  justice's  Jwmrfirffon, 
the  judj^ent  of  the  circuit  court  should  simply  afl&m  or  reverse  that  of 
the  justice.  Ibid, 

CHANGE  OF  VENUE. 

An  application  to  change  the  place  of  trial  of  a  foreclosure  suit,  for  preju- 
dice of  the  judge,  held  to  have  been  properly  denied,  where  made  in 
behalf  of  one  only  of  several  defendants.    Levy  9.  Martin^  198 

Gharob  to  Jury.  Sae  Appeal  (A.),  6. 

Chabteb. 

1.  Of  City  or  Village.    See  Taxation. 

2.  Of  Private  Corporation,    See  Franchise. 

CHATTEL  MORTGAGE. 
See  Infancy.    Recording  or  Registry  Acts. 

1.  A  chattel  morl^ge  which  described  the  mortgaged  property  as  "  the 

entire  stock  in  trade  and  fixtures**  of  the  mortgagee,  **  consisting  of 
clocks,  watches,  chains,  show  cases,  jewelry,  and  all  goods  included  in 
his  stock,  tools  and  material,  excepting  one  safe,  one  regulator  .  .  . 
and  stock  in  trade  to  the  amount  of  two  hundred  dollars  "  —  held  void 
for  uncertainty.    Fowler  et  al,  ©.  aunt^  345 

2.  A  mortgage  of  cattle  is  not  invalid  because  it  describes  them  incorrectly 

as  to  Sieu:  age,  where  it  clearly  appears  from  the  evidence  what  cattle 
were  intended;  and  especially  will  it  be  so  held  where  the  party  claim- 
ing in  opposition  to  the  mortgage  was  not  misled  by  the  erroneous  de- 
scnption,  and  could  not  have  oeen  so  misled,  in  the  exercise  of  ordinary 
care.    Han'ia  v.  Kennedy  et  al.,  500 

CITIES. 
See  Highways.    Taxation. 

1.  A  city  is  not  liable  in  tort  for  the  act  of  its  treasurer,  acting  in  good  faith 

in  the  execution  of  his  tax  warrant,  in  seizing  and  selling  the  chattels  of 
one  person  for  the  delinquent  taxes  of  another.  Wallace  r.  Menasha,  79 

2.  Whether  an  action  will  lie  against  the  city,  as  for  money  had  and  re- 

ceived, to  recover  the  proceeds  of  the  sale  of  such  property,  paid  into  Uic 
treasury,  or  any  part  thereof,  not  considered.  Ibid. 

3.  Under  the  defendant's  charter,  its  board  of  aldermen  have  power  to 

appoint  night-watchmen,   and  to  fix  their  compensation;   and  where 
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the  resolution  appointing  such  a  watchman  for  a  year  fixed  his  salary 
for  that  year,  he  cannot  recover  a  larger  sum  on  the  ground  that  he 
did  not  know  that  such  resolution  reduced  the  compensation  below  the 
sum  for  which  he  had  served  the  previous  year.  .  Doolan  v.  City  of  Man- 
itowoc,  312 

4.  Even  if  the  employment  of  such  watchman  were  not  an  appointment  to 
•  public  office,  he  would,  on  accepting  the  position,  be  bound  oy  the  ternis 
of  the  resolution,  entered  upon  the  minutes  of  the  board,  directing  his 
employment  at  a  certain  salary,  in  the  absence  of  any  proof  of  a  subse- 
quent modification  of  the  contract;  and  payment  for  two  quarters  of  the 
year  at  a  higher  rate,  made  by  the  city  treasurer  without  the  order  or 
even  knowledge  of  the  boEtrd  of  aldermen,  is  no  evidence  of  such  a 
modification.  Ibid. 

Commercial  Agency.    See' Libel,  etc. 
CJoMPLAiNT.    See  Partnership.    Pleading.    Practice,  5. 
Compromise  of  disputed  claim.    See  Agency.    Contracts,  1,  2. 
Condemnation  of  Land.    See  Eminent  Domain.  • 

Constitutional  Law.    See  Attorney-at-Law.  Criminal  Law,  etc.,  15. 
Eminent  Domain,  1-3.    Railroads,  2.    Tax  Proceedings,  9,  12. 

CONTEMPT. 

[1.  It  seems  that  the  mere  fact  that  a  court  commissioner,  taking  testimony 
in  a  case  per4>ling  in  court,  had  power  to  punish  for  contempt  in  respect 
to  such  examination,  would  not  deprive  the  court  of  jurisdiction  to  pun- 
ish for  such  contempt  on  the  commissioner's  report  thereof.]  State  ex 
rel.  Lanning  et  aL  v.  Lonsdale,  348 

2.  Sec.  4066,  R.  S.,  relating  to  the  attachment  of  witnesses  refusing  to  tes- 

tify, etc.,  notwithstandmg  some  general  languag^e  therein,  does  not  in- 
clude the  case  of  persons  subpoenaed  to  depose  in  Jurficta/ proceeding 
pending  in  the  courts,  but  relates  exclusively  to  witnesses  before  munici- 
pal boards,  or  committees  thereof,  and  other  like  bodies  authorized  to 
take  testimony  in  other  cases.  A  statement  in  Stuart  r.  Allen,  45  Wis., 
158,  sid)  fine,  withdrawn.  Ibid, 

3.  Under  sec  3477,  R.  S.  (as  well  as  at  the  common  law),  the  circuit  court 

of  any  county  may  punish  as  for  a  criminal  contempt  persons  subpoenaed 
to  testify  in  actions  pending  in  such  court,  before  a  court  commissioner 
in  another  county,  where  such  persons  disobey  the  summons  or  refuse  to 
be  sworn  or  to  answer.  Ibid, 

[4.  While  the  power  to  punish  for  contempt  was  not  conferred  in  the  first 
instance  by  statute,  but  is  inherent  in  the  court,  yet,  when  a  statute  pre- 
scribes the  procedure  in  a  prosecution  for  contempt,  or  limits  the  penal^, 
the  statute  controls.]  Ibid, 
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5.  The  power  of  the  court  in  any  case  to  award  indemnity  to  an  u^'ored  party, 

in  a  summary  proceeding  as  for  a  contempt,  rests  entirely  upon  the 
statute.  Ibid, 

6.  The  "  loas  or  injury ''  for  which  the  court  may  award  compensation  to  the 

injured  party  in  a  proceeding  as  for  a  contempt,  under  sees.  13490-91,  E. 
S.  1878  (sees.  21,  28,  ch.  149,  R.  S.  1858),  is  a  pecuniary  loas  or  iiyuiy 
for  which  the  jarty  iigured  might  recover  damages  by  an  action.  In  re 
Ida  Louisa  Pierce^  44  Wis.,  411,  as  to  this  point,  adhered  to.  Ihid. 

7.  While  sec.  4063,  R.  S.,  gives  or  recognizes  a  right  of  action  by  the  ag- 

grieved party  against  one  duly  subpoenaed  and  under  obligation  to  attend 
as  a  witness,  who  fails  to  attend  without  reasonable  excuse,  to  recover 
damages  caused  by  such  failure,  no  such  action  will  lie  against  a  witness 
for  a  mere  refusal  to  answer  proper  questions,  at  least  without  allegation 
and  proof  of  some  special  loss  or  injury.  Ibid, 

8.  Where  a  witness  is  prosecuted  and  punished  as  for  a  criminal  contempt, 

the  relator  in  the  proceedings  cannot  recover  the  expenses  of  the  prosecu- 
tion, in  an  action  against  him.  Ihid, 

9.  An  order  of  the  circuit  court  ac^udged  that  defendant  was  in  contempt  for 

his  refusal  to  answer  propter  questions  upon  his  examination  as  a  wit- 
ness before  a  court  commissioner,  in  an  action  pending  in  said  court,  and 
that  such  refusal  was  calculated  to  and  did  impede  and  prejudice  the 
plaintiff  in  said  action  in  their  rights  and  remedies  therein,  and  that 
such  plaintififs  had  been  put  to  a  large  amount  of  costs  and  expenses  in 
such  proceedings,  to  wit,  a  specified  sum;  and  it  thereupon  adjudged 
that,  mstead  ot  a  fine,  defendant  pay  plaintiffs  said  sum,  and  that  he 
be  committed  to  jail,  and  there  remain  charged  with  such  contempt,  un- 
til he  should  answer  such  questions  and  pay  said  sum  of  fnoney^  etc 
Held,  that  the  court  had  no  authority  to  adjudge  payment  of  indemnity 
to  the  plaintiffs  in  such  a  case,  instead  of  imposing  a  fine.  Ibid, 

10.  When  a  witness  refuses  to  answer  a  question  on  the  ground  that  his  an- 

swer might  show  him  guilty  of  a  misdemeanor  and  subject  him  to  a 
penalty,  the  court  must  determine,  under  all  the  circumstances  of  the 
case,  whether  such  is  the  tendency  of  the  question,  and  whether  the  wit- 
ness shall  be  required  to  answer.  Ibid, 

11.  The  regular  course  of  proceeding  where  an  officer,  taking  the  deposition 

of  a  witness  to  be  used  in  an  action  pnendinc:  in  a  court  of  recora  of  this 
state,  reports  to  such  court  that  the  witness  has  refused  to  answer  inter- 
rogatories propounded  to  him — stated.  Ibid. 

Continuance.    See  Bastardy  Act,  1. 


CONTRACTS. 

See  AssiGNBfENT.  Bills  and  Notes.  Chattel  Mortgage.  Cities, 
2-4.  Deed.  Equity,  1,  10,  13,  14.  Homestead,  2.  Infancy. 
Insurance,  etc  Judgment  (H.),  2.  Landix)Rd  and  Tenant.  Lien. 
Recording  and  Registry  Acts.  Sale  op  Chattels.  Sureti'- 
SHip.    Towns.    Vendor  and  Purchaser. 

1.  T.,  a  creditor  of  M.  &  K.,  having  a  doubtful  claim  to  subject  to  the  payment 
of  the  indebtedness  due  him  certain  insurance  moneys  also  chunked  by 
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K.,  knowing  that  K.  had  assigned  his  right  to  such  insurance  moneys  to 
B.,  agreed  with  B.,  in  consideration  of  $200  paid  him  by  the  latter  for 
sums  which  T.  claimed  to  have  advanced  for  premiums  on  the  policies, 
to  relinquish  ail  claims  against  the  insurance  company  for  such  moneys, 
and  thereupon  consented  to  the  payment  thereof  by  the  company  to  B. 
In  the  absence  of  any  evidence  that  such  agreement  was  procured  by 
fraud  or  imposition:  Held^  that  T.  cannot,  in  his  action  against  M.  and 
K.,  recover  from  B.,  as  garnishee,  any  part  of  the  moneys  so  paid  to 
him,  on  the  ground  that  the  assignment  to  him  was  void  as  agamst  his 
assignor's  creditors.     Turner  v.  Burnell,  Gamisheef  221 

2.  Where  A.  claims  in  good  faith  to  have  a  valid  mortgage  of  chattels, 

which  B.  has  purchased  smce  the  date  of  the  mortgage,  and  thereupon 
the  parties  agree,  by  way  of  compromise,  that  B.  shall  pay,  and  A.  re- 
ceive in  full  satisfaction  of  his  lien  upon  the  chattels,  a  sum  less  than 
that  supposed  to  bo  secured  by  the  mortgage,  this  is  a  valid  contract. 
Han-is  v,  Kennedy  et  al,,  500 

3.  Payment  by  defendant  to  plamtiff  for  board  of  the  employees  in  question, 

for  two  months  subsequent  to  the  alleged  contract  made  by  H.  in  its 
behalf,  if  such  payment  was  made  with  knowledge  of  the  contract  on 
defendant's  part,  would  be  evidence  of  a  ratification.  Hall  v.  C,  M, 
db  St  P.  Railway  Co.,  317 

4.  A  person  employed  to  keep  the  account  books  of  another  may  recover  the 

balance  due  for  his  services  upon  other  proof  thereof,  although  the  books 
were  so  neglig^tiy  and  unskillfully  kept  as  not  to  show  the  state  of  the 
accounts  between  the  parties.     McCormick  p.  Ketchum,  643 

5.  The  fcict  that  plaintiff  was  negligent  and  unskillful  in  his  employment 

will  not  prevent  his  recovering  what  his  services  were  really  worth.  Lhid. 

Conveyance.    See  Assignment.     Deed.    Homestead.    Reformation 
OF  Written  Instrument. 

Corporations. 

1.  Municipal  Corporations, 

See  Cities.    Highways.    Taxation.    Towns. 

2.  Private  Corporations, 

See  Franchise.    Insxjrance,  etc.,  13.    Railro.vds,  3. 


COSTS. 
See  Appeal  (A.),  3.    New  Trial,  3.    Practice,  3. 

1.  PlaintifT  appealed  from  the  whole  judgment,  although  a  part  thereof  was 

in  his  favor;  and,  on  affirming  the  judgment  as  to  that  part  and  re- 
versing it  as  to  the  remainder,  it  not  appearing  that  defendant  was 
injured  by  the  form  of  the  appeal,  this  court,  in  the  exercise  of  ita  dis- 
cretion (R.  S.,  sec.  2949).  awards  costs  to  the  appellant.  Sherry  v. 
Schraage,  ^*^ 

2.  Where  no  direction  is  given  to  the  clerk  of  this  court  ichen  a  case  is  decided, 

in  respect  to  the  taxation  for  printing  cases  and  briefs,  he  will  tax  for 
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such  disbursements  according^  to  the  rules  on  the  sulgect  of  taxation, 
without  undertaking  to  determine  whether  the  cases  and  briefs  conform 
to  the  rules  of  this  court  in  respect  to  such  papers;  and  a  taxation  so 
made  in  this  case,  is  afl&rmed.    Fairhank  et  <U.  v,  Newton,  384 

3.  Where,  on  certiorari  to  a  justice's  court,  the  circuit  court  not  only  affirmed 
the  justice's  judgment,  but  awarded  to  the  defendant  in  error  a  judg- 
ment for  the  amount  recovered  by  him  before  the  justice,  this  court,  on 
appeal,  affirming  in  part  and  reversing  in  part,  denies  costs  here  to  either 
party,  but  requires  the  respondent  to  pay  the  clerk's  costs.  Heali^  t>. 
Kneeland  et  a/.,  497 

Counterclaim.    See  Sale  op  Chattels,  5. 

County.    See  Attachment,  3. 

COURT  AND  JtJRY. 

See  Bastardy  Act,  3.    Criminal  Law,  etc.,  5.    Highways,  2.    Ver- 
dict, 4. 

1.  Where  the  evidence  is  conflicting  and  would  support  a  verdict  either  way, 

it  is  error  to  instruct  the  jury  to  return  a  verdict  for  the  plaintilf.  Ben- 
ham  V.  Purdy,  99 

2.  The  credit  of  a  witness  may  be  impeached  by  showing  that  he  has  made 

statements  out  of  court  contrary  to  his  testimony  at  tne  trial;  and  where 
the  testimony  was  so  conflicting  as  to  make  the  credibility  of  the  wit- 
nesses important,  and  such  impeaching  evidence  as  to  respondent's 
witnesses  had  been  introduced  by  the  appellant,  it  was  error  to  instruct 
the  jury  that  such  evidence  **i8  generally  worthless  to  destroy  the  evi- 
dence of  witnesses  to  facts."     Warder  et  al.  v.  Fisher,  338 

Court  Commissioner.    See  Contempt,  1,  2, 11. 

CRIMINAL  LAW  AND  PRACTICE. 

1.  Where,  on  trial  of  an  information  for  murder,  acts  and  conversations  be- 

tween the  accused  and  the  deceased,  which  occurred  a  short  time  before 
the  death,  were  admitted  in  evidence  on  behalf  of  the  state,  and  were 
both  material  as  tending  to  show  the  state  of  mind  of  the  accused  toward 
the  deceased,  it  was  error  to  r^'ect  evidence  for  the  defense  as  to  the 
same  conversations;  and,  the  accused  being,  by  the  law  of  this  state,  a 
competent  witness  in  her  own  behalf,  it  was  error  to  reject  her  testimony 
as  to  such  conversations;  and  the  fact  that  there  was  other  testimony  by 
and  for  the  accused  to  the  point  that  after  such  acts  and  conversations 
the  parties  had  been  reconciled  and  their  relations  were  apparently  pleas- 
ant, does  not  relieve  the  error.    Mack  r.  The  State,  271 

2.  When  the  acts  of  a  party  are  admissible  in  evidence,  what  was  said  ai  the 

time  of  doing  the  acts,  being  a  part  of  the  transaction,  explaining  and 
characterizing  it,  and  deriving  credit  from  it,  is  abo  admissible  as  part 
of  the  res  geMai;  and  under  the  circumstances  of  this  case  (for  which  see 
the  opinion),  after  the  state  had  properly  put  in  evidence  tne  acts  of  the 
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parties  a  short  time  before  the  death,  the  defense  would  have  been  enti- 
tled to  show  the  conversation  between  them  occurring  at  the  same  time, 
even  if  the  state  had  not  introduced  evidence  of  such  conversation.  Ibid, 

8.  The  state  introduced  evidence  to  show  (as  a  motive  for  the  murder)  that 
the  accused,  being  the  wife  of  the  deceased,  had  a  criminal  intunapy 
with  one  X,  who  was  in  the  employ  of  the  deceased;  and  such  evidence 
tended  to  show  that  X  had  been  discharged  by  the  deceased,  and,  after 
being  reemployed,  had  again  been  discharged  by  him  after  one  day's 
service.  Held,  that  it  was  error  to  rejject  evidence  for  the  defense  to 
show  why  X  left  such  employment,  oflfered  to  repel  the  inferences  unfav- 
orable to  tha  accused  sought  to  be  derived  from  the  staters  evidence.   Ibid. 

4.  There  was  no  error  in  permitting  the  state  to  put  in  evidence  the  testi- 

mony of  tlie  accused,  given  at  the  coroner's  inquest,  before  the  arrest. 

Ibid. 

5.  The  credibility  of  a  witness  is  a  question  for  the  jury,  under  proper  instruc- 

tions and  cautions  from  the  court,  notwithstandmg  he  may  nave  made 
contradictory  statements  under  oath,  or  be  an  accomplice  of  the  ac- 
cused. Ibid. 

6.  Upon  an  information  charging  the  accused,  in  separate  counts,  with  mur- 

aer,  and  with  being  an  accessary  thei-eto,  there  was  no  error  in  admit- 
ting in  evidence  against  him  testimonjr  given  by  him  as  a  witness  for 
the  state,  while  under  arrest  upon  suspicion  of  having  committed  said 
crimes,  upon  the  examination  of  another  i)erson  accused  of  the  same 
murder;  there  being  no  reason  for  believing  that  such  testimony  was 
not  entirely  volunttSy.    Dickerson  v.  The  State,  288 

7.  The  court  instructed  the  jury  as  follows,  in  reference  to  the  accused:  "By 

his  testimony  he  charges  the  murder  upon  the  wife  of  the  victim.  In  so 
doing,  has  he  kept  back  and  concealed  what  would,  if  divulged,  impli- 
cate himself  in  the  commission  of  the  deed,  or  show  that  he  aided  and 
assisted  tiie -woman  in  its  commission?  Ha?  he  toM  the  whole  truth  in 
respect  to  the  death  of  N.  ?  Has  he  satisfied  you  that  the  woman,  alone 
ana  unaided,  perpetrated  the  crime?  If  you  are  satisfied  that  he  has 
not  told  the  whole  trutJi  in  respect  to  the  death  of  N.,  that  he  has  kept 
back  and  concealed  important  facts  and  circumstances  connected  with 
such  death;  if,  from  the  nature  of  things,  you  are  satisfied,  from  the 
t^timony  that  you  regard  as  reliable,  tnat  something  must  have  been 
done  in  takmg  the  life  of  N.,  other  than  what  he  has  stated:  what  does 
such  testimony  justify  you  in  believing  as  hbeen  suppressed  by  the  de- 
fendant? And  does  what  ha?  been  suppressed  impucate  him  as  aiding 
and  assisting  in  the  commission  of  the  deed,  and  how?  These  and  like 
questions  are  important  for  your  CDnsideration  in  determining  whether 
ttie  defendant  be  or  be  not  guilty.''  Held,  not  liable  to  the  objection 
that  it  left  the  jury  to  find  defendant  guilty  upon  conjecture^  or  other- 
wise than  upon  the  evidence.  Ibid. 

8.  An  instruction  that  the  jury  should  find  the  accused  "guilty  of  murder 

in  tlie  first  degree,  or  not  guilty,  according  as  they  should  find  the  fact," 
even  if  understood  as  requiring  them  to  acquit  him  entirely  in  case  they 
should  not  find  him  guilty  of  murder  in  th^  firsc  degree,  held  to  contain 
no  error  injurious  to  the  defendant.  Ibid. 

9.  This  court  is  of  opinion  that  there  was  no  error  in  refusing  to  grant  a 

new  trial  on  the  ground  that  the  verdict  against  the  accused  was  con- 
trary to  the  evidence.  Ibid, 
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10.  In  a  criminal  action,  it  is  competent  for  the  accused  to  show  that  at  or 

about  the  time  when  the  crime  was  committed,  he  was  in  such  a  physi- 
cal  condition  as  to  render  it  improbable  that  he  committed  it;  and  the 
fact  that  such  c6ndition  was  caused  by  intoxication  makes  no  difference 
in  the  rule,  the  intoxication  not  being:  set  up  as  a  defense,  Ingalhv. 
The  State,  "^  f  ^^ 

11.  In  a  criminal  action,  it  is  in  general  within  the  discretion  of  the  court  be- 

low whether  to  instruct  the  jury  not  to  find  defendant  guilty  upon  the 
unsupported  testimony  of  an  accomplice;  and  where  that  court  refuses  a 
new  trial  after  a  verdict  founded  upon  such  testimony  alone,  this  court 
will  not  reverse  the  judgment  upon  that  ground.  Ibid, 

9 

12.  A  refusal  to  instruct  the  jury,  in  a  criminal  action,  that  "  if  a  witness 

knowingly  and  deliberately  swear  falsely  in  regard  to  one  material  fact. 
the  jury  are  not  boujid  to  believe  any  of  his  statements  unless  corrobo- 
rated by  other  proof,"  is  held'  no  error,  where  there  was  no  evidence 
showing  that  any  witness  in  the  case  had  thus  sworn.  Ibid, 

13.  It  seems  that,  independently  of  sec.  4073,  R.  S.,  the  defendant  in  a  criminal 

action  could  not  be  required,  as  a  witness,  to  testify  whether  he  had  ever 
been  convicted  of  an  infamous  crime  not  charged  in  the  information  for  the 
purpose  of  subjecting  him  to  punishment  as  for  a  second  offense;  that 
the  right  of  the  witness  in  any  case  to  decline  answering  such  a  ques- 
tion on  the  ground  that  the  answer  would  tend  to  degrade  him,  was  per- 
sonal to  such  witness,  and  could  not  be  taken  by  the  party  calling  mm; 
but  that  the  objection  that  such  testimony  is  not  the  best  evidence  of  the 
fact  might  be  taken,  specitically,  by  such  party.  No  opinion  is  here  ex- 
pressed as  to  the  construction  of  said  sec.  4073.  Ibid, 

14.  Mere  possession  of  stolen  goods,  by  the  accused,  shortly  after  the  larceny, 

does  not  raise  any  legal  presumption  of  his  guilt,  but  is  merely  a  cir- 
cumstance to  be  considered  by  the  jury  in  connection  with  the  other  facts 
in  the  case.  ^  Ibid, 

15.  Statutes  imposing  a  greater  penalty  for  a  second  or  third  offense  of  the 

same  character  than  that  imposed  for  the  first  offense,  do  not  violate 
the  constitutional  provision  which  forbids  putting  one  twice  in  jeopardv 
for  the  same  offense,  ^  Ibid, 

16.  In  charging  an  offense  under  sec.  4410,  R.  S.,  where  it  is  alle^red  that  the 

intent  of  the  breaking  and  entry  was  to  commit  a  larceny,  it  is  not  neces- 
sary to  allege  the  value  of  the  goods  which  the  accused  intended  to  steal. 
Hall  V,  The  State,  688 

DAMAGES. 

See  Abatement,  1,  2.    Eminent  Domain,  5,  6.    Judgment  (I.),  2,  3,  5. 
New  Trial,  1.    Railroads,  1,  2. 

In  an  action  for  injuries  to  plaintiff's  wife,  causing  loss  of  her  services,  etc, 
the  evidence  was  that  the  wife  had  been  an  invalid  for  two  years  before 
the  iigury  complained  of,  but  that  during  that  period  she  had  been 
gradually  recovering  her  health,  and  that  prior  to  such  iiyury  the  indi- 
cations were  that  she  would  soon  recover.  Held^  that  there  was  no  er- 
ror in  refusing  to  submit  for  a  special  verdict  the  question,  what  was  tiie 
value  of  her  services  per  month  durmg  those  two  years.  Meese  v.  Citn 
of  Fond  du  Lac,  ^  *M 
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Db  Bonis  Asportatis.    See  Attachment,  6,  7.    Cities,  1.    Pleading,  8. 


DEED. 

See  Assignment,  4.  Chattel  Mortgage.  Equity,  1, 10-15, 18.  Home- 
stead. Infancy.  Heal  Property.  Recording  or  Registry 
Acts.    Tax  Proceedings,  etc.,  1-5. 

1.  The  oriftrinal  owners  of  lots  on  a  navi^ble  stroam  (whose  lots  on  each 

side  extended,  by  the  law  of  this  state,  to  the  thread  of  the  stream),  buUt 
under  a  grant  of  franchises  from  the  state,  a  dam  for  hydraulic  pur- 
poses across  said  stream,  abutting  at  each  end  upon  their  lots,  and  sold 
and  leased  the  right  to  use  the  water  from  the  dam;  and  the  grantees  of 
such  rights,  their  heirs  and  assigns,  covenanted  to  contribute  to  the 
maintenance  of  the  dam  in  proportion  to  the  amount  of  water  so  pur- 
chased, and  took  the  right  to  maintain  such  dam  forever;  but  the  aeed 
conveyed  no  other  interest  in  said  abutting  lots.  Afterwards  such 
original  owners  conveyed  to  another  person  the  lot  upon  which  the  dam 
abutted  at  one  end,  by  a  general  aescription  accoraing  to  its  number, 
for  a  price  very  greatly  disproportioned  to  that  at  which  the  dam  and 
water-power  were  valued;  and  thereafter,  with  the  Imowledge  and 
acquiescence  of  the  grantee  of  such  lot,  continued  to  sell  and  lease  rights 
to  use  the  watsr  from  the  dam.  Held^  upon  this  evidence,  that  there 
was  a  severance  of  the  ownership  of  the  lands  upon  the  bans:  and  those 
under  the  stream,  and  that  the  deed  of  such  abutting  lot  was  designed 
to  convev,  and  did  convey,  only  the  land  upon  the  bank.   Smith  r.  Ford, 

115 

2.  When  the  owner  of  the  land  laid  out  into  blocks  and  lots  bounded  by 

what  are  represented,  on  an  unrecorded  or  defective  plat,  as  streets,  con- 
veys a  lot,  referring  in  the  deed  to  the  plat  as  containing  the  true  de- 
scription of  the  premises,  his  grantee  takes,  as  against  the  grantor  and 
his  assigns,  to  the  center  of  the  street  upon  which  the  lot  abuts.  So  held 
in  a  case  where  the  deed  referred  to  the  plat  as  '*  on  record,'*  and  it 
was  in  fact  recorded,  though  not  entitled  to  record.    Jarstadt  v,  Morgan, 

245 

3.  A  deed  of  conveyance  from  parents  to  daughter,  after  the  usual  granting 

and  habendum  clauses,  declares  that  the  "conveyance  is  not  to  become 
absolute  until  the  decease  "  of  both  grantors,  and  then  only  on  this  con- 
dition, that  the  grantee,  her  heirs,  etc.,  shall  cultivate  the  land  in  a  good 
and  farmer-like  manner,  and  shall  deliver  to  the  grantors,  or  either  of 
them,  annually,  during  their  or  either  of  their  natural  lives,  one-third 
of  the  annual  product  thereof.  The  consideration  expressed  in  the  deed 
is  one  dollar,  and  the  "  reservations  and  rents  hereby  reserved."  Held, 
that  the  conditions  named  are  conditions  subsequent.  Drew,  Adm'r,  v. 
Baldwin  et  al.,  -  529 

Demurrer.    See  Appeal  (A.),  2.    Practice,  5,  6. 

DEPOSITION. 

A  failure  to  serve  on  a  party  notice  of  the  taking  of  a  deposition  is  waived 
by  his  joining  in  the  commission  and  submitting  cross  interrogatories. 
Benham  v.  Purdy,  99 
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Dismissal  of  Action,  See  Practice,  1-3. 
District  Attorney.  See  Attachment,  3. 
Ejectment.    See  Boundaries.    Res  Adjudicata. 

EMINENT  DOMAIN. 
See  Railroads,  2. 

1.  Under  the  act  of  congress  of  March  3,  1875,  and  sec  2,  ch.  291  of  the 

General  laws  of  Wisconsin  for  1874,  compensation  may  be  recovered  for 
faads  flowed  by  the  Fox  and  Wisconsin  River  Improvement;  and  the 
amount  of  such  compensation  may  be  ascertained  by  proceedings  in  the 
comrts  of  this  state  as  provided  by  ch.  119  of  the  laws  of  this  state  of 
1872,  in  respect  to  lands  taken  by  railroad  companies.  Jones,  Adm*r, 
et  al.  V.  The  UnUed  States,  335 

2.  The  fact  that  in  the  jadicial  proceedings  in  the  state  courts  in  such  cases 

the  United  States  is  the  nominal  defendant,  does  not  render  the  state 
act  invalid;  because  the  act  of  congress  authorizes  the  compensation  to 
be  ascertained  "in  the  mode  provided  by  the  laws  of  the  state;  '*  the 
whole  proceeding  is  in  fact  one  by  which  the  general  government  en- 
forces its  condemnation  of  the  land;  and  that  government  has  the  right 
to  sue  in  the  local  courts,  and  is  suable  there  with  its  own  consent.   laid. 

3.  The  act  of  congress  in  question  is  not  liable  to  the  objection  that  it  at- 

tempts to  delegate  to  the  state  tribunals  the  power  of  the  general  gov- 
ernment to  condemn  land.  Ibid. 

4.  The  act  of  congress  authorizes  the  ascertainment  of  damages  in  the  man- 

ner above  indicated,  in  case  of  lands  flowed  either  before  or  after  the 
passage  of  the  act  by  works  previously  or  subsequently  constructed, 
where  compensation  for  such  flowage  was  then  or  should  thereafter  be- 
come legaliy  owinff,  if,  *'  in  the  opinion  of  the  officer  in  change,  it  is  not 
prudent  that  the  dam  or  dams  be  lowered.**  Held,  that  this  contem- 
plates not  a  mere  expression  of  opinion  by  the  officer  in  charge,  but  such 
final  and  conclusive  action  of  the  United  States,  by  such  officer,  as 
would  constitute  a  legal  release  of  all  present  and  future  right  to  main- 
tain the  dam  as  previously  maintained;  and  even  such  relmquishment 
will  not  prevent  a  recovery  for  past  damages.  Ibid. 

5.  The  damages  in  such  cases  should  include  all  past  damages  to  the  land, 

caused  by  the  improvement,  within  the  period  of  statutory  limitation. 

Ibid. 

6.  In  an  action  for  flowage  of  land  by  a  dam,  the  fact  that  another  dam  con- 

tributes to  some  extent  to  produce  the  flowage  complained  of,  is  no  de- 
fense. Arimond  v.%G,  B.  <S:  M.  Canal  Co.,  35  Wis.,  51;  PumpeUy  v. 
The  a.  B.  Company,  13  WaU.,  166.  Ibid. 

EQUITY. 

See  Foreclosure  op  Mortgage.    Tax  Proceedings,  12. 

1.  By  a  deed  of  trust  (purporting  to  be  made  in  pursuance  of  an  ante-nnpiial 
contract  therein  recited),  A.  and  his  wife,  B.,  assigned  and  convey^  to 
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X.  all  the  personal  and  real  estate  which  B.  had  at  the  time  of  her  mar- 
riage or  at  the  date  of  the  deed,  etc.;  in  trust,  as  to  the  personal^,  to 
invest  the  same  at  his  discretion,  receive  the  income  thereof  during  the 
joint  lives  of  A.  and  B.,  and  pay  the  same  to  B.  and  her  assignees,  with 
power  in  B.,  by  an  instrument  in  writing,  etc.,  to  direct  X.  to  dispose  of 
such  personal  property  according  to  her  appointment,  etc.,  etc. ;  and  in 
trust  as  to  the  realty,  to  hold  it  and  pay  the  rents,  issues  and  profits 
to  B.  during  the  joint  lives  of  A.  and  B.,  or  to  such  persons  as  she 
might  appomt,  and  to  convey  any  part  of  said  realty  to  such  person  aa 
she  should  appoint,  etc.  If  B.  should  survive  A.,  the  trustee  was  to  con- 
vey, assign  and  transfer  all  the  property  to  her,  in  the  absence  of  any 
other  appointment  by  her;  and  if  she  should  die  before  A.,  the  trustee 
was  to  convey,  assign  and  transfer  all  the  property  to  such  persons  as 
she  might  have  appointed  by  her  last  will,  or,  in  default  of  such  appoint- 
ment, was  to  assign  and  transfer  the  personalty  to  her  next  of  km,  and 
convey  the  realty  to  her  heirs-at-law.  Held,  that  the  trust  thus  created 
is  an  active  one,  and  valid  under  subd.  5,  sec.  20S1,  R.  S.;  but  that  the 
trustee  took  no  beneficial  interest  thereby  in  the  trust  estate.  Smith  v. 
Ford,  115 

2.  A  decree  in  equity  does  not  ordinarily  affect  the  rights  and  interests  of 

persons  not  made  parties,  but  binds  those  of  the  actual  parties,  so  far 
as  the  court  has  jurisdiction;  and  its  jurisdiction  to  bind  such  parties 
does  not  depend  upon  the  presence  before  it  of  all  persons  who  are  proper 
parties  to  the  suit.  Ibid. 

3.  Thus,  in  a  suit  against  A.  and  B.,  the  grantor  of  the  trust  and  the  cestui 

que  trust  named  in  said  trust  deed,  to  have  a  mortgage  by  A.  to  X.  in 
trust  for  B.  (made  after  said  deed  of  trust)  adjudged  fraudulent  as 
against  the  plaintiffs  in  that  suit,  who  were  jud^ent  creditors  of  A., 
and  to  subject  the  mortg^aged  lands  to  said  plaintiffs'  judgment  against 
A.  (the  alleged  fraud  being  that  of  A.  and  b.,  and  not  of  X.),  the  non- 
joinder of  A.  as  defendant  did  not  disable  the  court  to  take  iurisdiction; 
and  its  decree  that  the  mortgage  was  in  fraud  of  A.'s  creditors,  binds 
A.  and  B.  and  all  persons  claiming  under  them  subsequently  to  that 
suit.  Ibid. 

4.  A  clause  in  such  decree,  reserving  the  rights  of  the  trustee,  held  to  protect 

only  those  rights  in  the  propeity  (if  any)  which  he  did  not  hold  for  the 
benefit  of  B.  Ibid. 

5.  Where,  pending  such  creditor's  suit,  the  trustee  brought,  in  another  court, 

an  action  to  foreclose  said  mortga^  and  made  said  creditors  defendants 
tiierein  as  persons  claiming  some  interest  in  the  premises,  which  interest 
was  alleged  to  be  subsequent  and  subject  to  the  mortgage:  Ueld^  that 
he  could  not  compel  them  to  litigate  in  that  action  the  question  of  the 
validity  of  such  mortgage  as  against  their  judgment.  Ibid. 

[6.  Whether  the  question  of  the  fraudulent  character  of  a  mortgage  as 
against  the  mortgagor's  creditors  can  properly  be  litigated  in  a  ^reclos- 
ure  suit,  and  whether,  where  the  creditors  are  made  defendants  only 
under  the  general  allegations  above  described,  a  judgment  against  them 
will  bar  them  from  asserting,  in  a  suit  subsequently  commenced,  that 
their  rights  are  paramount  to  those  of  the  mortgagee,  somewhat  con- 
sidered, but  not  aetermined  here.]  Ibid. 

7.  On  the  non-appearance  of  such  creditors  in  the  foreclosure  suit,  Judgment 
of  foreclosure  went  against  them  with  other  defendants:  ana  the  land 
was  bid  off  by  the  trustee,  X.,  at  the  foreclosure  sale.    A  decree  being 
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afterwards  rendered  in  favor  of  the  plaintiffe  in  *>aid  creditor's  suit,  the 
same  lands  were  sold  to  F.  on  their  judgment  against  A.  ffeld^  that 
F.  acquired  by  such  sale  the  whole  interest  of  A.  and  B.,  and,  if  X.  took 
the  legal  title  by  purchase  at  the  foreclosure  sale,  he  holds  it  in  trust 
for  F.  Ibid. 

8.  If  X.,  by  the  trust  deed  to  him,  had  taken  power  to  dispose  of  the  property 

at  his  own  discretion,  one  who,  pending  said  creditor  s  suit,  and  after  the 
foreclosure  sale,  took  from  him  a  deed  of  the  lands  in  question,  must  at 
least  have  shown,  as  against  F.,  that  he  took  his  conveyance  in  good 
faith,  for  value,  without  knowledge  of  the  rights  of  A.*s  cieditorai.   Ibid. 

9.  In  this  case,  however,  X.  having  taken,  by  the  terms  of  the  trust  deed,  no 

power  of  disposition  except  at  the  direction  of  the  cestui  que  trust,  one 
purchasing  ihrom  him  pending  the  creditor's  suit  against  A.  and  B.  was 
bound  to  take  notice  of  that  suit,  and  could  not  acquire  title  under  a  fore- 
closure of  the  mortgage  therein  adjudged  void.  Ibid, 

10.  At  the  request  of  executors,  plaintiff  advanced  moneys  to  pay  a  mortgage 

of  lands  of  the  estate,  held  by  M.  and  past  due,  and  also  to  pay  accrued 
taxes  on  the  lands;  and  he  took  as  security  for  such  advances  a  mortgage 
of  the  same  lands  made  by  the  executors  in  pursuance  of  a  license  of 
the  county  court,  which  was,  however,  invalid.  When  his  first  mortgage 
was  thus  paid,  M.  owned  subsequent  mortgages  of  the  same  lands,  exe- 
cuted by  the  testator's  widow  while  she  had  a  dower  interest  thereat;  and 
he  refused  to  assign  the  first  mortgage  to  plaintiff,  and  discharged  it  of 
record.  Held,  that  plaintiff,  as  security  for  his  advances,  is  entitled  to 
be  subrogated  to  M.  s  rights  as  mortgagee  under  such  first  mortgage; 
and  this  not  only  against  the  heirs,  but  also  as  against  M.'s  subsequent 
mortgages.    Levy  v,  Martin,  198 

11.  A  written  instrument  will  not  be  reformed  on  the  ground  of  alleged  mis- 

take, unless  the  -party  complaining  moves  promptly  after  discovery  of 
the  mistake;  nor  then  without  clear  proof.    Sable  v.  Moloney ^  831 

12.  In  this  case  a  judgment  reforming  a  deed  is  reversed  for  laches  in  failing 

to  brmff  suit  untJl  nearly  fifteen  years  after  both  parties  to  the  deed  had 
knowledge  of  the  alleged  mistake;  and  also  for  the  insufficiency  of  the 
evidence  —  the  testimony  of  the  parties  to  the  deed  ^who  appear  to  be 
equally  a-edible)  being  in  direct  conflict,  and  neither  being  corroborated. 

•  Ibid, 

13.  A  written  instrument  will  be  reformed,  for  fraud  or  mistake,  only  so  as 

to  give  effect  to  a  previous  binding  contract  of  the  parties;  though  it 
seenxs  that  this  rule  is  not  inconsistent  with  such  reformation  of  an  in- 
strument where  the  executory  agreement  was  oral  and  within  the  stat- 
ute of  frauds,    Petesch  v.  Hambach  et  al,,  443 

14.  Where  a  mortgage  of  land  of  a  married  man,  executed  by  him  and  his 

wife,  and  taken  by  the  mortgagee  as  security  for  moneys  loaned  to  the 
husband,  with  the  understanding  and  belief  of  all  parties  that  it  was  a 
mortgage  of  the  homestead,  was  found  to  be  of  other  lands  only:  Held^ 
that  the  instrument  cannot  be  reformed  as  against  the  wife,  after  the 
husband's  death  (where  the  homestead  had  descended  or  been  devised 
to  her);  nor  would  it  have  been  reformed  even  as  against  the  husband 
in  his  lifetime,  since,  by  the  statute,  it  would  have  been  void  without  the 
wife's  signature.  Ibid, 

Cole  and  Taylor,  JJ.,  dissented.    Rtan,  C.  J.,  was  absent 
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15.  It  appearing  from  the  evidence  that  plaintiff  agreed  to  sell  and  convey 

landis  to  defendants  subject  to  the  rights  of  W.  and  S.,  to  whom  plaintiii 
had  sold  all  the  pine  timber  on  said  land  on  condition  that  they  should 
remove  it  within  a  specified  time  (which  has  not  expired),  and  that  the 
insertion  of  adause  to  that  effect  in  plaintiff' 's  warranty  deed  fo  de- 
fendant was  omitted  through  mutual  mistake  and  inadvertence,  the 
deed  should  be  so  reformed  as  to  show  that  the  conveyance  was  subject 
to  the  rights  of  W.  and  S.  under  said  contract;  but  it  was  error  to  reform 
it  by  inserting  an  absolute  reservation  to  plaintiff  of  all  the  pine  timber 
on  the  land  at  iiie  date  of  the  deed,  without  fixing  any  time  within 
which  it  should  be  cut  and  removed  by  plaintiff  or  his  assigns.  Sawyer 
V,  Hanson^  611 

16.  The  complaint  of  an  administratrix,  for  an  accounting,  alleges  that  de- 

fendant, as  agent  of  plaintiff  *s  intestate,  received  from  the  latter 
certain  moneys  to  loan  for  him,  and  has  not  fully  accounted  therefor; 
and  that  plaintiff  is  not  in  possession  of  any  books,  papers  or  memo- 
randa, by  which  the  amount  or  the  investment  thereof  can  be  ascer- 
tained. Heldy  that  (notwithstanding  the  statute  which  supersedes  the 
proceeding  by  bill  in  equity  for  a  discovert/ ^  in  aid  of  another  action)  the 
complaint  states  a  good  cause  of  action  in  equity.  SchwickeratK 
Adm'Xt  V,  LoheUf  599 

17.  After  an  answer  in  this  action,  accounting  in  part,  and  alleging  a  settle- 

ment, it  was  too  late  to  object  generally  at  the  trial  to  the  introduction 
of  any  evidence  under  the  complaint,  on  the  ground  that  the  complaint 
did  not  sta.e  a  cause  of  action  within  the  equity  jurisdiction  of  the 
court.  Ibid. 

18.  In  1875,  plaintiflfe,  a  married  couple,  old  and  infirm,  conveyed  the  home- 
stead farm  to  their  daughter  C,  on  the  sole  consideration  that  she  should 
support  and  maintain  mem  during  the  remainder  of  their  natural  lives; 
and  at  the  same  time  the  daughter  executed  to  her  father  an  instrument 
called  in  the  complaint  a  **  lease  of  said  lands  to  hold  the  same  during 
his  life- time  "  and  that  of  his  wife,  with  a  covenant  to  support  them 
during  their  lives  in  a  comfortable  manner,  and  a  provision  empowering 
them,  or  either  of  them,  upon  breach  of  such  covenant,  to  take  posses- 
sion of  the  premises  and  hold  them  for  their  support  and  maintenance. 
A  few  months  afterwards,  the  daughter  died;  since  that  time  plaintiffs 
have  supported  themselves;  all  the  children  and  hcirs-at-law  of  C,  ex- 
cept one,  are  non-residents  of  this  state,  and  "  do  not  desire  to  carry 
out*' C.*s  agreement  with  plaintiff,  and  that  one  is  not  of  sufficient 
ability  to  do  so.  Held^  that  equity,  at  plaintiffs*  suit,  will  cancel  the 
conveyance  to  C.  Bogie  v.  Bogies  41  Wis.,  209,  wadBresnahan  r.  Bres- 
naharif  46  id.,  385.    Bishop  et  al.  v.  Aldrich  et  al.,  imp,,  619 

19.  It  seems  that  if,  between  the  date  of  such  conveyance  and  C.'s  death,  she 
expended  for  plaintiff*  support  more  than  she  received  from  them,  the 
comii  may  make  her  personal  representative  a  party  to  the  action,  ascer- 
tain the  amount,  ana  require  payment  thereof  as  a  condition  of  relief. 

Ibid. 

20.  A  judgment  of  strict  foreclosure  of  a  land  contract  may  provide  that  after 
tiie  time  thereby  limited  for  payment,  a  writ  of  assistance  shall  issue  if 
defendant  refuse  to  surrender;  that  remedy  bding  within  the  inherent 
power  of  chancery.    Diggle  v.  Boulden,  477 

Estates  of  Decedents.    See  Administratobs,  etc.    Appeal  (6.). 
Vol.  XLVIII.  — 46 


Digitized.by  LjOOQiC 


722  INDEX. 


ESTOPPEL. 

See  Bills  and  Notes,  1  (2),  4.    Insurance,  etc.,  7, 8. 

In  cgectment,  lands  conveyed  to  plaintiff  (including  that  in  dkpute)  being 
described  in  hia  deed  by  reference  to  corners  and  lines  in  a  villa^ 
therein  named,  he  offered  in  evidence  the  record  of  the  plat  of  said  vil- 
lage (instead  of  the  original  plat),  "for  the  purpose  of  proving  the 
lo^ty  of  the  premises  describea  in  the  complaint.  Held,  that  he  was 
thereby  estopped  to  deny  the  validiti/  of  the  record,  and  its  legal  effect 
as  a  dedication  of  streets.    Jarstadt  v.  Morgan,  245 

EVIDENCE. 

3ee  Bastardy  Act,  3.  Bilus  and  Notes,  1,  2.  Certiorari.  Cities,  4. 
Court  and  Jury,  2.  Criminal  Law,  etc.,  1-4,  6,  10-14.  Dam- 
ages, 1.  Deposition.  Foreclosure  op  Mortgage,  8.  Highways,  8. 
Insurance,  etc.,  3.  Railroads,  6.  Tax  Proceedings,  etc.,  4,  5, 
8-10.    Wills. 

1.  In  an  action  for  contribution  by  one  of  two  joint  indorsers  against  the 

other,  where  the  issue  is,  whether  defendant,  as  well  as  plaintiff,  and* 
through  plaintiff  as  his  agent,  waived  presentment  and  notice,  evidence 
of  a  promise  by  defendant  to  plaintiff,  after  the  maturity  of  the  note,  to 
pay  his  share  of  it,  may  be  received  as  bearing  upon  that  issue.  Meusel 
V,  SempUf  86 

2.  Where  there  was  evidence  tending  to  show  that  the  defendant  company 

had  authorized  one  H.  to  make  a  certain  contract  with  plaintiff'  for 
boarding  some  of  its  employees,  or  had  subsequently  ratified  the  contract 
so  made,  there  was  no  error  in  rejecting  evidence  offered  by  defendant 
to  show  that  it  had  not  in  other  cases  paid  such  biUs  except  upon  spedal 
conditions  not  included  in  such  alleged  contract.  Hall  v,  C,  if.  <l^  St. 
P.  Railway  Co,,  317 

3.  Where  the  question  is,  whether  a  partnership  was  dissolved  before  certain 

goods  were  seized  on  execution  for  a  partnership  debt,  proof  of  state- 
ments made  by  one  of  the  former  partners,  after  such  alleged  dissolution, 
in  the  absence  of  the  other  partner,  is  inadmissible.    Fick  v,  Mulholland, 

413 

4.  In  an  action  for  an  iiy  uiy  allegad  to  havebeen  caused  by  defects  in  a  high- 

way over  which  plamtiff  was  driving,  it  was  error  to  permit  a  witness, 
who  had  driven  over  the  higiiway  at  the  same  spot  on  the  same  day,  and 
frequently  at  other  times,  to  answer  the  question,  whether,  if  a  person 
driving  over  that  part  of  said  road,  on  that  day,  had  driven  in  a  careful 
manner,  "  as  you  would  ordinarily  drive  on  ordinary  roads,"  there  would 
have  been  any  danger  of  an  accident  in  consequence  of  the  condition  of 
the  road;  such  question  calling  upon  the  witness  to  determine  the  exact 
issues  which  the  jury  were  to  determine.     Mellor  r.  Toum  of  Uiica^ 

457 

5.  In  an  action  by  a  practicing  physician  for  iigurles  from  a  defective  highway 

of  the  defendant  city,  the  amount  of  damages  being  in  question,  another 
physician  of  the  same  city,  as  a  witness  lor  the  defense,  was  asked 
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whether  he  would  have  known  of  "any  falling  off  of  plaintiff's  prac- 
tioe,  if  that  had  been  the  casej "  what  would  have  been,  during  the  time 
since  the  alle^^ed  injuries,  a  fair  amount  of  patronage  per  diem  for  an 
ordinary  physician  of  fair  standing,  without  any  physical  disability  to 
attend  calls;  and  "  what  a  fair  division  of  the  patronage  as  it  existed, 
on  plaintiff's  part,  would  amount  to."  Held^  that  there  was  no  error  in 
overruling  the  questions,  as  not  properly  calling  for  the  opinion  of  the 
witness  as  an  expert,  and  as  tending  to  substitute  his  opinion  for  that  of 
the  jury  upon  a  question  directly  in  issue.     Wi/lie  v.  City  of  Wausau, 

506 

C.  Where  the  mortgagee  of  land  in  this  state  is  a  resident  of  another  state, 
the  record  in  the  counter  where  the  land  is  situate,  of  an  instrument  pur- 
porting to  be  his  last  will,  and  of  the  probate  thereof  in  such  other  state. 
18  not  proof  either  that  the  mortgagee  is  dead,  or  that  the  person  named 
in  such  instrument  as  his  executor  had  authority  to  act  as  such  in  fore- 
closing the  mortgage  by  advertisement  and  sale:  that  not  being  the 
purpose  or  effect  of  sec.  2295,  K.  S.    Hayes  t?.  Lienlokken,  509 

7.  In  actions  for  injuries  from  negligence,  as  in  other  civil  actions,  all  issues 

of  fact  are  to  be  determined  by  the  lury  upon  the  preponderance  of 
evidence;  and  it  is  not  necessary  that  defendant's  negligence  should  be 

Sroven  beyond  a  reasonable  doubt.     Qmife  et  ux,  v.  C.  <&  N,  W, 
lailway  Co.,  513 

8.  In  such  an  action,  the  injured  person  complained  of  pain  and  weakness 

in  the  hip  joint,  continumg  from  the  time  of  the  accident  to  that  of  the 
trial;  and,  at  the  request  ^  the  defeixdant^  she  submitted  to  an  examina- 
tion, during  the  trial,  by  a  number  of  physicians  and  surgeons,  one-half 
of  them  sefected  by  herself  and  the  others  by  the  defense,  who  all  testi- 
fied that  there  was  no  appearance  in  the  hip  of  physical  conditions  that 
would  cause  the  pain  complained  of»    One  of  those  summoned  by  the 

Elaintiff  was  then  permitted,  against  objectjpn,  to  testify  that  he  thought 
e  could  tell  whether  or  not  she  suffered  pam  from  the  movement  of  the 
hip,  judging  from  all  the  examination,  including  what  slie  said;  and 
that  she  gave  every  indication  of  suffering  pain;  that  in  his  opinion  she 
did  so  suffer;  and  that  the  pain,  if  it  existed,  indicated  some  trouble  in 
the  hip  joint.    Ueldj  that  the  evidence  was  properly  admitted.        Ibid. 

9.  Another  of  said  surgeons,  called  by  the  plaintiffs,  having  testified  that  in 

the  examination  he  had  discovered  nothing  in  the  subject's  physical  con- 
dition which  indicated  that  she  was  then  suffering  from  the  alleged 
injury,  was  asked  whether  there  might  not  have  been  a  fi-acture  of  the 
femur  without  his  having  been  able  to  discover  it;  and  he  answered,  in 
substance,  that  it  was  possible  but  not  probable.  Held,  that  it  was 
within  the  discretion  of  the  court  to  allow  the  question,  though  in  the 
nature  of  a  cross-examination  of  the  party's  own  witness.  Ibid, 

10.  The  grantee's  father  afterwards  sold  another  farm,  on  which  he  resided, 
and  with  his  family  went  to  live  on  the  land  so  conveyed,  with  the 
grantee  and  her  husband;  but  does  not  appear  to  have  then  claimed 
that  there  had  been  any  forfeiture.  A  year  afterwards  the  grantee  and 
her  husband  left  the  land,  but  returned  nine  years  later,  and  lived  with 
the  father  on  said  lajdd  for  more  than  a  year,  and  then  again  left;  tmd 
the  father  had  control  of  the  land  from  the  time  when  they  first  left  it 
until  his  death.  Held,  that  these  facts  are  at  least  not  conclusive  of  an 
agreement  by  which  the  deceased  became  possessed  of  the  land  and 
seized  as  of  his  first  estate;  and  that,  in  ejectment  by  his  administrator 
against  the  grantee  and  her  husband,  it  was  compatent  for  defendants 
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to  show  that  while  in  possession  he  acknowled^^ed  their  rights  in  the 
land,  and  did  not  claim  it  in  his  own  nsfht;  and  the  grantee  shoold 
have  been  allowed  to  testify,  in  her  own  behalf,  for  what  reason  she  left 
the  land.    Drew^  AdmW,  v,  Baldwin  et  al.,  b2B 

11.  In  an  action  upon  theoflBcial  bond  of  an  overseer  of  highways,  proof  that 

he  had  not  rendered  to  the  town  supervisors,  "on  or  before  the  third 
Monday  of  March  '*  in  the  proper  year,  a  verified  account  in  writing,  of 
the  character  prescribed  by  sec.  bO,  en.  19,  Taj.  Stats.,  would  show  a  breach 
of  the  bond;  but  upon  mere  proof  that  he  did  not  render  such  account  on 
said  third  Monday,  the  presumption  would  still  be  that  he  had  rendered 
it  before  that  date.     Town  of  Sherwood  Forest  v.  Benedict  et  at,,      541 

12.  There  is  no  presumption  that,  if  the  relator  had  compelled  a  delivery 

of  the  bonds  before  a  certain  act  was  passed  incorporating  a  city  which 
includes  part  of  the  territory  of  the  defendant  town,  the  legislature 
would  have  required  such  city  to  pay  part  of  the  bonded  debt  of  the 
town — even  if  it  had  power  to  do  so.  State  ex  ret.  The  O,  B,  dt  M, 
E,  R.  Co,  V,  Jennings  et  al.,  549 

13.  In  an  action  for  tolls  due  upon  logs  run  through  plain tiff*s  dam,  defend- 

ants having  failed  to  produce,  upon  due  notice,  the  scale  book  of  the 
logs  cut  at  their  camp,  there  was  no  error  in  admitting  secondary  proof 
of  the  contents  of  such  book  (by  testimony  of  the  person  who  kept  itj, 
together  with  the  evidence  that  all  the  logs  so  scaled  were  run  through 
the  dam.     Tewkshury  r.  Schulenherg  et  at.,  bl7 

14.  Where  defendant's  agent,  charged  with  cutting,  hauling  and  getting  out 

the  logs,  employed  a  person  to  keep  another  scale  book,  at  the  landing, 
and  such  book  had  been  delivered  to  and  retained  by  defendants,  and 
they  had  made  settlements  for  stumpage  in  accordance  therewith:  Held, 
that  testimony  of  their  said  agent  as  to  its  contents  was  properly 
admitted.  -  Jbia. 

15.  In  an  action  wherein  the  plaintiff  corporation  was  required  to  show  a  sub- 

scription to  its  stock  by  defendant,  the  facte  having  been  shown  that  the 
stock  book  in  which  the  subscriptions  were  made  was  not  in  the  posses- 
sion or  under  the  control  of  the  plaintift*,  nor  within  the  jurisdiction  of 
the  court,  and  that  the  person  in  possession  thereof  refused  to  deUver, 
exhibit  or  produce  it  upon  plaintiff  s  demand,  there  was  no  error  in  per- 
mitting plaintiff  to  show  by  the  testimony  of  its  secretary,  based  upon 
his  recollection,  the  contents  of  such  book,  relating  to  defendant's  sub- 
scription.    Wisconsin  River  Lumber  Co,  v.  Walker,  614 

16.  The  action  being  for  the  amount  of  an  alleged  assessment  upon  defend- 

ant's shares  or  stock,  and  the  answer  a  general  denial,  ana  the  record 
book  of  the  meeting  of  the  board  of  directors  of  the  company,  at  which 
such  assessment  was  made,  being  produced  and  identified  by  the  secre- 
tary, his  testimony  as  to  what  persons  appeared  by  such  record  to  have 
been  present  at  the  meeting,  showing  that  all  the  directors  were  present, 
including  the  defendant,  was  material  as  well  as  competent.  Ibid. 

17.  defendant,  as  a  witness  in  his  own  behalf,  having  denied  making  certain 

admissions  to  which  one  of  plaintiff's  witnesses  had  testified,  ana  having 
been  cross-examined  by  plaintiff  on  that  subject,  it  was  competent  for 
plaintiff  thereafter  to  mtroduce  evidence  to  contradict  the  statements 
made  by  defendant  upon  such  cross  examination.  Ibid. 
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18.  In  an  action  to  recover  a  balance  alleged  to  be  due  for  services,  after 
evidence  introduced  by  defendant  to  show  plaintiff's  negligence  and 
want  of  skill  in  his  employment,  it  was  competent  for  plaintiC  in  rebuttal, 
to  introduce  testimony  that  he  was  competent  or  (jualified  for  the  em- 
ployment, or  that  he  was  skillful,  faithful  and  serviceable  therein.  Mc- 
Cormick  v,  Kelchum^  643 

Exceptions.    See  Verdict,  3. 

Excessive  Damages.    See  Judgment  (I.),  2,  3,  5.    New  Trial,  1. 

EXECUTION. 

1.  In  an  action  against  an  officer  who  has  seized  chattels  on  an  execution,  by 

one  who  claims  by  previous  purchase  from  the  execution  defendant,  the 
officer  must  show  the  execution  to  be  based  on  a  valid  judgment,  before 
he  can  dispute  the  validity  of  the  alleged  purchase  on  the  ground  that 
it  was  fraudulent  as  against  creditors.    Bean  v.  Loftus,  371 

2.  Where  the  judgment  record  produced  by  such  officer  to  sustain  his  defense 

shows  that  the  court  which  rendered  the  execution  judgment  had  never 
obtained  jurisdiction  of  the  defendant  therein,  a  judgment  against  the 
officer  must  be  affirmed  here,  although  rendered  on  a  different  and 
erroneous  ground,  and  although  the  bill  of  exceptions,  made  upon  the 
appeal  of  such  officer,  does  not  bring  up  for  review  the  exception  taken 
to  the  admission  of  such  evidence.  Ibid, 

3.  The  execution,  after  the  venue,  began:    "  To  the  sheriff  or  any  constable 

of  said  county,  greeting: "  but  in  the  body  thereof  the  command  to  levy 
was  given  ''in  the  name  of  the  state  of  Wisconsin.'*  Held,  sufficient 
in  form.  Ibid, 

Executors.    See  Administrators,  etc. 


EXEMPTION. 

1.  From  Seizure  on  Attachmenty  etc. 

Where  plaintiff's  g;oods  seized,  by  an  officer  on  attachment,  were  in  fact 
exempt  from  seizure,  and  the  jury  found  that  after  the  seizure  plaintiff 
demanded  their  return,  and  stated,  as  his  reason  for  the  demand,  **  that 
it  was  his  property,  and  he  wanted  it  to  support  his  family:"  Heldy  that 
this  shows  a  claim  of  the  property  a8  exempt.    Pick  v,  Muthollandy  413 

2.  From  Local  Taxation.    See  Railroads,  7,  8. 

Federal  and  State  Courts.    See  Eminent  Domain,  1-3. 
Plow  age  op  Land.    See  Eminent  Domain. 
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FORECLOSURE  OF  MORTGAGE. 
See  Assignment,  2.    Equity,  5-7. 

1.  Although,  by  the  laws  of  this  state,  the  mortgagor  of  land  holds  the  legal 

title  until  the  foreclosure  sale,  yet  in  a  proper  case,  when  necessary  to 
protect  the  mortga^ee*s  interests,  equity  will  appoint  a  receiver;  this 
may  be  done  by  orc^r  in  the  foreclosure  suit,  after  judgment;  and  the 
fact  that  the  complaint  does  not  state  facts  authorizing  me  app>ointment, 
is  no  objection  in  such  a  case.    Schreiher  v.  Carey ^  imp.,  206 

2.  Where  the  whole  amount  of  the  mortgage  debt  was  not  due,  and  the 

premises  were  ample  security  for  the  amount  due,  with  costs,  but  the 
land  could  not  advantageously  b3  sold  in  parcels,  and  the  whole  mort- 
jfaffe  debt  would  become  due  before  there  could  be  a  sale  under  the 
ju(^fment:  Held,  that  the  case  should  be  treated  as  if  the  whole  debt 
were  due.  Ibid, 

3.  The  mortgage  included  the  homestead;  neither  the  interest  nor  any  part 

of  the  principal  had  been  paid:  the  debt  was  larger  than  the  sum  for 
which  the  premises  could  probably  be  sold;  and  there  were  other  unsat- 
isfied judgments  against  the  mortgagor.  Held,  that,  in  the  absence  of 
rebutting  proofs,  the  insolvency  of  the  mortgagor  was  sufficiently  estab- 
lished. Ibid, 

4.  Where  the  foregoing  facts  were  shown,  with  the  further  fact  that  the 

mortgagor  was  willfully  neglecting  to  pay  the  taxes  on  the  land,  there 
was  no  abuse  of  discretion  in  appointing  a  receiver.  Ibid. 

5.  Whether  the  homestead  should  not  have  been  excepted  from  the  order, 

not  here  considered.  Ibid. 

6.  A  proceeding  for  a  statutory  foreclosure  of  a  mortgage,  by  sale  without 

action,  void  because  made  by  a  person  without  authority  to  act  for  or 
represent  the  mortgagee,  cannot  operate  as  an  assignment  of  the  mort- 
gage.   Hayes  v.  Lienlokken,  509 

7.  Jud^ent  in  foreclosure  must  conform  to  the  statute  then  in  force  regu- 

latmg  the  practice,  or  it  will  be  reversed,  at  least  where  it  does  not 
clearly  appear  that  the  appellant  will  suffer  no  prejudice  from  the  want 
of  such  conformity.     Welp  v.  Gunther  et  ux.,  543 

8.  Under  the  existing  statutes  of  this  state,  personal  judgment  agamst  the 

mortgagor  for  the  whole  amount  of  the  mortgage  debt,  or  even  for  the 
deficiency  after  a  sale  of  the  mortgaged  property,  cannot  be  rendered 
with  the  judgment  of  foreclosure;  though  that  judgment  may  include 
an  order  (if  demanded  in  the  complaint)  that  a  judgment  for  the  de- 
ficiency be  entered  after  such  deficiency  shall  have  been  duly  ascertained; 
and  this  can  be«done  only  after  the  sale  is  made  and  confirmed;  and  a 
judgment  in  violation  of  this  rule  must  be  reversed.  Ibid. 

9.  The  statutory  provision  (sec.  3109,  R.  S.J  that  the  purchaser  at  foreclosure 

sale  shall  be  let  into  possession  on  production  of  the  sheriff's  deed,  must 
be  construed  as  definmg  the  rights  of  such  purchaser  after  coiifirmation 
of  the  sale.     Wcehler  v.  Endler,  46  Wis.,  301.  Ibid. 
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FoKECLOsuRB  OP  Land  CONTRACT.    See  Equity,  20. 
FoREiGK  Wnx.    See  Evidbkcb,  6. 

Fox  Aim  Wisconsin  River  Improvement.    See  Eminent  Domain, 


FRANCHISE. 

PlaintifF  was  authorized  by  statute  to  maintain  certain  dams,  with  a  pro- 
viso tliat  thev  should  not  raise  the  water  above  a  certain  height;  was  re- 
quired to  buud  and  maintain  suitable  slides  and  flood-gates  for  specified 
purposes,  keep  them  in  repair,  and  also  keep  them  open  at  certain  times; 
and  when  he  should  have  completed  '*said  dams  as  aforesaid/'  was  to 
have  power  to  collect  tolls  on  logs,  etc.,  passing  over  the  slides  or  driven 
by  the  aid  of  the  dams,  as  a  compensation  for  maintaining  such  dams; 
with  a  proviso  that  he  was  at  all  times  to  comply  with  the  provisions  as 
to  slides  and  flood-gates.  Held,  that,  upon  showing  that  his  dams  were 
"in  good  repair  **^and  "fit  to  run  logs  through,"  that  the  slides  and 
gates  were  sufficient,  and  that  defendants  could  not  have  run  their  logs 
through  without  tlie  aid  of  sudi  dams,  he  was  entitled  to  recover  the 
tolls,  without  further  proof  on  his  part  of  compliance  with  the  statutes. 
Tetcksbmy  v,  Schulenberg  et  al,,  577 

Fraud.    See  Bills  and  Notes,  5,  6.    Execution,  1. 

Frauds,  Statute  op.    See  Landlord  and  Tenant, 

Frivolous  Demurrer.    See  Appeal  (A.),  2.         \  .    l 


GARNISHMENT. 
See  Contracts,  1. 

1.  It  seems  that,  under  the  R.  S.  of  1858,  if  a  garnishee  in  justice's  court 

failed  to  appear  on  the  return  day  of  the  summons,  the  justice  might 
afterwards  compel  his  attendance,  under  sec.  119,  ch.  120;  or,  after 
jud^ent  against  the  attachment  defendant,  might  render  judgment 
against  the  defaulting  garnishee  for  the  amount  thereof,  under  sec.  130; 
or  that,  before  such  judgment,  the  garnishee  might  appear  and  answer, 
under  sec.  120.    Bushnell  db  Clark  v,  Joseph- Allen  d:  Bro.,  460 

2.  The  omission  of  the  justice  to  make  any  entry  in  his  docket  in  the  gar- 

nishment proceeding,  until  after  the  principal  judgment  was  entered, 

although  r  '  ^ ' " '    :-T..^i.    ^^l: :-^.^ 

fatal  to  a 

.  the  ^farnisn.- , ^ «<.,.« 

service  of  the  garnishee  summons  and  the  return  thereof,  had  taken  an 
assignment  of  the  princijml  debtor's  claim  against  such  garnishee,  and 
had  notified  him.  *  /Wrf. 

3.  Even  where  the  summons  in  garnishment  is  not  served  on  the  principal 

debtor,  as  the  statute  now  provides,  the  garnishee  is  only  required  to 
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make  such  defenses  to  the  merits  as  he  knows  the  principal  debtor  mig^ht 
make  if  present  defending  the  garnishment  proceedings,  and  not  to 
make  technical  objections  to  defects  in  the  record  which  may  readily  be 
cured  by  amendment.  Johann  t?.  Rufener,  32  Wis.,  195,  and  Pierce  v. 
Railway  Co.,  36  id.,  283,  distinguished.  Ibid. 

4.  Where  copartners  are  garnished  hy  their  firm  name,  and  the  return  shows 

service  by  reading  it  and  deUvermg  a  copy  to  one  of  them,  but  does  not 
show  which  one,  and  is  indorsed  upon  the  garnishee  summons,  instead 
of  upon  the  summons  in  the  principal  action,  these  defects  may  be  cured 
by  amendment.  Ibid. 

5.  Where,  in  such  a  case,  the  garnished  firm  appeared  by  one  of  its  members 

and  answered,  and  the  principal  debtor  also  appearea  in  the  garnishment 
proceeding,  the  court  acquired  jurisdiction,  and  the  failure  of  the  gar- 
nishees to  object  to  the  dfefects  in  the  return  was  no  breach  of  duty  to 
such  debtor  or  his  assignee.  Ibid. 

6.  In  garnishment  under  an  attachment  or  summons,  the  fact  that  a  judg- 

ment has  been  rendered  against  the  principal  debtor  need  not  appear  by 
the  record  in  the  garnishment  proceeding;  but  the  records  in  that  ana 
the  principal  suit  are  to  be  read  together.  Ibid. 

7.  Where  the  firm  of  "  J.  Allen  &  Bro."  consisted  of  Joseph  and  John 

Allen,  and,  upon  an  affidavit  that  "John  Allen  &  Bros."  were  indebted, 
etc.,  a  summons  in  garnishment,  addressed  to  **  John  Allen  &  Bro." 
was  served  upon  one  member  of  the  firm,  and  the  firm  appeared  and 
answered  by  one  of  its  members:  Held,  that  the  misnomer  of  the  gar- 
nishees in  the  affidavit  and  summons  is  of  no  importance;  and  an  amend- 
ment in  that  respect  was  properly  allowed.  Ibid. 

Grantor  and  Grantee.    See  Deed.    Evidence,  10, 


HABEAS  CORPUS. 

1.  It  seems  that  the  provision  of  sec.  32,  ch.  158,  Tay.  Stat?,  (sec.  3443,  R. 

S.),  that,  if  any  person  "  shall  knowingly  recommit,  imprison  or  restrain 
of  his  liberty,  for  the  same  cause,"  a  person  who  has  been  discharaped  on 
habeas  corpus,  "  or  shall  knowingly  assist  or  aid  therein,"  he  **  snail  be 
liable  to  the  party  aggrieved  "  in  a  certain  sum,  and  shall  also  be  deemed 
guilty  of  a  misdemeanor,  does  not  apply  to  the  case  of  a  child  taken  by 
haheas  corpus  from  the  custody  ana  control  of  one  parent,  on  the  peti- 
tion of  the  other,  to  whom  its  custody  has  been  awarded,  and  afterwards 
again  detained  in  the  custody  of  the  parent  first  named.  Beyer  v.  Van- 
derkuhlen,  320 

2.  If  the  statute  applies  to  the  case  above  defined,  the  **  party  aggrieved,"  in 

the  sense  of  the  statute,  is  the  child  so  detained,  ana  not  the  parent 
entitled  to  its  custody.  Ibid. 


HIGHWAYS^ 

A  city  charter  requires  each  lot-owner  to  keep  his  sidewalk  "in  a  good 
and  safe  condition  for  use,"  and  provides  that  for  injuries  occurring  to 
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any  person  "by  reason  of  a  defective  sidewalk,"  the  lot-owner  shall  be 
liable.  Held,  that  such  li^rbility  attaches  for  injuries  resulting  from  a 
smooth  and  slippery  condition  of  the  walk,  rendering  it  unsafe,  whether 
such  condition  result  from  the  wearing  of  the  surface  by  use,  or  from 
slippery  substances  placed  thereon  with  the  lot-owner's  consent,  or 
sunered  to  remain  through  his  neglect.    Morton  v.  Smith  etal,^         265 

2.  As  to  a  slippery  and  unsafe  condition  of  defendants'  sidewalk,  resulting 

from  paint  placed  thereon  by  other  persons,  there  was  no  error  in  sub- 
mitting to  the  jury  the  question  whether  defendants  knew  of  it,  or,  in 
view  or  the  nature  of  the  defect  and  the  length  of  its  continuance,  were 
chargeable  with  notice.  Ibid. 

3.  Where  the  jury  had  viewed  the  walk  whose  defective  condition  is  alleged 

to  have  caiused  tiie  injury,  there  was  no  error  in  admitting  evidence  that 
chan^  had  been  made  in  its  condition  after  the  accident  and  before 
the  view.  Ibid. 

4.  In  cities  of  this  state,  the  use,  for  a  series  of  years,  by  the  people  traveling 

on  foot  along  a.  public  highway,  of  a  part  of  such  highway  as  a  sidewalk 
or  foot  path,  on  one  or  both  sides  of  the  carriage  way,  constitutes  such 
path  or  walk  a  portion  of  the  **  traveled  part "  of  such  highway,  which 
the  city  is  bound  to  keep  in  repair  and  in  safe  condition  for  such  use, 
and  renders  the  city  liable  for  ipjuries  resulting  from  a  neglect  of  that 
duty.    James  V,  City  of  Portage^  %11 


HOMESTEAD. 
See  Equity,  13, 14.    Foreclosure  op  Mortgage,  5. 

1.  The  owner  of  a  legal  subdivision  of  land  nrecisely  equal  to  the  statutory 

measure  of  a  homestead  right,  whose  awelling-house  is  situate  upon 
such  subdivision,  and  who  has  made  no  different  selection,  will  be  held 
to  have  selected  that  subdivision  for  his  homestead,  although  he  also 
owns  adjoining  lands  from  which  he  might  have  selected  his  nomestead 
in  part.    Kent  v.  Lasley  et  al.,  275 

2.  C,  owning  200  acres  of  land  in  one  body,  conveyed  the  whole  to  L.,  his 

wife  not  signing  the  deed.  Afterwards,  with  his  wife,  he  mortgaged  the 
whole  200  acres  to  K.,  who  purchased  the  sancie  at  the  sale  on  foreclosure 
of  his  mortgage.  Held,  that  the  deed  to  L.  was  inoperative  to  convey 
the  quEurter-quarter  section  on  which  C.'s  dwelling-house  was  situate  at 
its  date;  and  that  title  thereto  passed  to  K.  by  the  foreclosure  sale.    Ibid, 

Husband  and  Wife.    See  Abatement  (A.),  1,  2.    Equity,  14. 

INFANCY. 

A  surety  upon  an  infant's  notes  for  purchase  money  of  chattels,  who  Las 
paid  a  judgment  upon  the  notes,  and  received  from  the  infant  a  note  for 
the  amount  so  paid,  secured  by  mortgage  of  the  same  chattels,  is  entitled 
to  hold  the  property  as  against  a  subsequent  purchaser  from  the  infant 
with  knowledge  of  the  mortgage.    Knagga  v.  Green^  601 
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Instructions  to  Jury.    See  Criminal  Law,  etc.,  7,  8,  11,  12.     Judg- 
ment (I.).  6. 


Insurance  Company.    See  Taxation. 


INSURANCE  AGAINST  FIRE. 

1.  Where  the  application  for  an  insurance  policy  is  made  a  part  of  the  con- 

tract, and  its  statements  warranties,  the  fact  that  at  the  time  of  the 
application  there  were  incumbrances  on  the  property  to  a  much  greater 
amount  than  was  represented  by  the  applicant,  avoids  the  policy.  Schu- 
mitsch  V.  Am,  Ins.  Co.,  26 

2.  The  applicant  is  chargeable  with  notice  of  an  incumbrance  which  appears 

in  ms  claim  of  title.  Ibid. 

8.  Where  the  applicant  w£^  in  possession  of  the  land  under  a  bond  for  a 
deed  when  a  mortgage  of  such  land  was  executed  by  his  vendor,  the 
presumption  is  that  the  purchase  money  was  not  fully  paid.  Ibid. 

4.  When  a  policy  includes  real  property  and  also  personal  property  situate 

therein,  the  risk  being  distributed,  it  seems  that  a  misrepresentation  as 
to  the  realty,  avoiding  the  insurance  thereon,  avoids  the  whole  policy, 
the  contract  being  entire.    Hinman  v.  Ins.  Co.,  36  Wis.,  159.         Ibid, 

5.  Where  a  policy  coveringr  specific  kinds  of  personal  property  in  a  building 

provides  that  it  shall  be  avoided  b^  any  subsequent  cliange  of  title  of 
such  property,  and  property  of  the  kinds  described  is  subsequently  mort- 
gaged and  placed,  with  oi£er  property  of  like  character,  in  the  building 
(where,  but  for  the  mortgage,  the  risk  would  attach  to  it),  and  the 
assured  claims  payment  for  the  loss  of  such  mortgaged  property ^  the 
subsequent  mortgage  avoids  the  policy.  Taylor,  J.,  dissents  from  this 
proposition.  Ibid. 

6.  The  fact  that  the  personal  property  for  which  a  recovery  is  claimed,  is  so 

covered  bv  mortgages  that  it  is  diflficult  to  ascertain  the  interest  of  the 
assured  therein,  lield  an  additional  reason  for  giving  full  effect  to  the 
clause  providing  for  a  forfeiture.  Ibid. 

7.  Fire  insurance  policy,  with  condition  that  it  should  be  avoided  by  addi- 

tional insurance  taken  without  consent  of  the  secretary  of  the  insurance 
company  indorsed.  The  application  was  made  to  L.  and  E.,  local  agents 
of  the  company,  who  were  mere  surveying  agents;  and  was  forwS^ied 
by  them  to  the  company,  which  sent  the  policy  to  the  insured  from  its 
principal  office.  Afterwards  L.  and  K.  dissolved  partnership,  but  botli 
continued  to  act  as  agents  for  the  company,  L.  becoming  a  **  recording 
agent,"  with  power  to  issue  policies,  etc.,  and  K.  confiiuing  to  be  a 
mere  surveymg  agent.  Subsequently  the  assured  applied  to  L.  for 
further  insurance  on  the  same  property,  and  was  referred  by  him  to  K. 
He  then  anplied  to  K.,  who  sent  him  to  agents  for  other  insurance  com- 
panies, ana  these  issued  to  him  another  policy  on  the  property  in  another 
company,  and  soon  after  informed  K.  of  the  fact,  who,  with  knowledge 
of  the  prior  policy,  took  no  objection;  and  the  assured  was  not  notified  by 
any  person  that  such  additional  insurance  rendered  his  former  policy  in- 
vaUd.  No  consent  of  the  secretary  was  indorsed  on  the  first  policy.  Held, 
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that  for  a  loss  occarmg  after  these  transactions,  a  recovery  could  be  had 
npon  such  first  pohcy;  L.  having  so  acted  that  the  assured  had  a  right 
to  believe  that  he  consented  to  Qie  further  assurance^  and  the  company 
being  bound  by  L/s  acts  as  a  waiver  or  estoppel.  Amet-ican  Ins.  Co.  v. 
Gallatin  et  al,  36 

8.  The  mere  fact  that  an  application  to  an  agent  for  insurance  is  forwarded 

by  him  to  the  company's  principal  office  for  approval,  is  not  sufficient  to 
charge  the  assured  with  notice  of  the  exact  nature  and  limits  of  the 
agent's  authority;  and,  in  the  absence  of  other  proof  that  the  assured 
here  had  notice  that  K.  was  only  a  surveying  agent,  K.'s  consent  to  the 
further  assurance  also  binds  the  company,  by  way  of  waiver  or  estoppel. 

9.  This  cause  is  decided  (as  was  Fleming  r.  Ins.  Co,,  42  Wis.,  616)  without 

reference  to  sec.  1,  ch.  13,  Laws  of  1871,  the  construction  of  which  is 
not  determined.  Ibid. 

10.  A  person  employed  by  the  owner  of  property  as  a  mere  watchman  or  guard 

thereof,  is  not  by  such  employment  incapacitated  to  issue  a  valid  pol- 
icy on  the  property  in  behalf  of  an  insurance  company  of  which  he  is 
the  agent.    Northrup  v.  Germania  Fire  Ins.  Co.,  420 

11.  The  views  of  this  court  expressed  in  the  opinion  upon  the  former  hearing 

of  this  cause  (45  Wis.,  622),  adhered  to.  Blumer  et  al.  v.  Phoenix  Ins. 
Co.,  535 

12.  To  the  questions  in  a  form  of  application  for  insurance,  prepared  by  the 

insurer,  "Is  there  a  watchman  in  the  mill  during  the  night?  Is  the 
mill  ever  left  alone?"  the  applicant  answered,  **  No  regular  watchman, 
but  one  or  two  hands  sleep  m  the  mill."  Ueldy  that  the  answer  was 
responsive  to  the  questions,  and  a  continuing  warranty. 

[Taylor,  J.,  dissents,  holding  that  the  court  should  in  no  case  treat 
such  an  answer  as  a  continuing  warranty,  unless  it  can  determine  as 
matter  of  law  that  tJie  continuance  of  the  custom  stated  would  lessen 
the  risk;  and  that  the  court  could  not  so  determine  in  respect  to  the 
answer  here  in  question.]  Ibid. 

13.  Under  ch.  374,  P.  &  L.  Laws  of  1870,  the  secretary  of  the  defendant  com- 

pany, who  was  its  general  agent  for  that  purpose,  received  applications 
of  more  than  fifty  persons  for  insurance  and  membership  in  the  com- 
pany, accompanied  by  their  premium  notes,  etc.;  and  plaintiffs  applica- 
tion and  premium  note  were  so  received,  and  his  due  bill  for  tne  ten 
per  cent  and  fees  requured  to  be  paid  in  advance  was  accepted  by  the 
secretary;  and  the  board  of  directors  thereujpon  completed  the  organiza- 
tion of  the  company.  Held,  that  plaintiff  (like  all  other  persons  whose 
applications,  etc.,  had  been  so  received  up  to  the  time  of  such  organiza- 
tion) was  a  member  of  the  company,  liable  to  assessment  for  the  pay- 
ment of  subsequent  losses  of  other  member^,  and  entitled  to  a  policy 
upon  the  property  described  in  his  application;  although  the  directors 
had  not  formally  approved  of  such  application,  or  indorsed  their  ap- 
proval thereon,  as  requured  by  the  by-laws  adopted  on  the  day  of  such 
organization.     Van  Slyke  v.  The  Trempealeau  Co.  F.  M.  Fire  Ins.  Co., 

683 

Joint  Debtors.    See  Judsment  (G.). 
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JUDGMENT. 

(A.)  Form  of  Judgment.    See  Equity,  20.    Fobeclosure  op  Mortgage, 
7,  8.    Mandamus,  1.    New  Trial,  1. 

(B.)  Judgment  on  Certiorari  to  Justice's  Court,    See  Certiorari,  2. 

(C.)  Judgment  in  Mandamus.    See  Mandamus,  1. 

(D.)  Judgment  in  Foreclosure,    See  Foreclosure  op  Mortgage,  7,  8. 

(E.)  Judgment  on  Administrator's  Bond,    See  Administrators,  etc,  5. 

(F.)  Who  hound  by  Judgment,    See  Equity,  2-9.    Res  Adjudicata. 

(G.)  Judgment  as  a  Bar,    See  Abatement  (A*),  1. 

1.  Judgment  against  one  of  several  merely  joittt  debtors  is  a  bar  to  a  subse- 

quent action  against  the  others,  the  debt  being  merged  in  the  judgment. 
Botcen  v,  Hastings,  47  Wis.,  232.    Laueret^.  v,  Bandow,  638 

2.  In  an  action  against  husband  and  wife  to  enforce  a  mechanic's  lien  for 

the  erection  of  a  building  on  the  wife's  lot,  a  personal  judgment  was 
obtained  against  the  husband  alone,  and  a  lien  adjudged  upon  the  wife's 
house  and  lot  After  reversal  of  the  latter  part  only  of  the  iud^ent, 
the  circuit  court,  on  affidavits  tending  to  show  merely  a  joint  liabdity  of 
the  wife  with  the  husband,  without  vacating  the  personal  judgment 
against  the  husband,  permitted  the  complaint  to  be  amended  so  as  to 
allege  the  wife's  personal  liability,  and  granted  a  new  trial.  Held^ 
error.  Ibid. 

(H.)  Vacating  Judgment, 

1.  On  appeal  from  the  judgment  in  an  attachment  suit,  the  appellant  not 

havmg  moved  to  vacate  the  judgment  because  rendered  before  trial  of 
his  traverse  to  the  attachment,  nor  assigned  that  ground  for  reversal 
here,  the  judgment  was  affirmed.  Held,  tliat  it  wa<{  then  too  late  to 
move  the  court  below  to  vacate  the  judgment  on  the  ground  above  stated. 
Bassett  v,  Hughes,  23 

2.  After  a  note  running  to  plaintiff  and  indorsed  by  K.  was  past  due,  K.  in- 

dorsed a  second  note,  executed  to  plaintiff  bv  the  same  makers,  to  take 
up  the  former;  and  this  second  note  was  delivered  to  plaintiff  without 
requiring  a  surrender  of  the  first.  In  an  action  on  the  seoona  note,  K. 
having  made  default,  and  jud^rment  having  gone  against  him  as  well  as 
the  makers,  he  afterwards,  upon  affidavits  to  excuse  his  default,  moved  to 
vacate  the  judgment  against  nim  and  for  leave  to  answer,  on  the  ground 
that  the  second  note  was  not  to  take  effect  except  upon  surrender  of  the 
first,  and  that  plaintiff  still  held  the  first,  and  had  refused  to  surrender 
it  on  demand.  Plaintiff 's  counter  affidavits  tended  to  show  that  the 
first  note  had  never  been  demanded,  and  that  plaintiff  had  always  been 
ready  to  surrender  it;  and  it  was  in  fact  surrendered  to  one  of  the  makers 
before  the  motion  was  heard.  Held,  that  it  does  not  appear  that  K. 
could  have  been  iiyured  by  plaintiff's  retention  of  the  first  note,  or  is 
injured  by  the  judgment;  and  his  motion  was  properly  denied.  If  at. 
Bank  of  Neenah  v.  Ketchum,  640 


Digitized  by  LjOOQiC 


INDEX.  7iJ3 


(I.)  Reversal  of  Judgment. 

See  Appeal  (A.).     Bastardy  Act,  3.     Criminal  Law,  etc.,  12. 
Execution,  2.    Verdict,  1. 

1.  Where  there  was  evidence  which,  uncontradicted,  would  support  the  ver- 

dict, and  a  new  trial  has  been  denied,  this  court  (unless  m  an  extreme 
case)  will  not  reverse  the  judgment.    Metisel  v,  Semple,  86 

2.  There  beingr  some  evidence  tending  to  support  the  finding  of  the  jury  as 

to  the  value  of  the  services  in  question,  this  court  cannot  reverse  on  the 
ground  that  the  amount  awarded  is  excessive.  Meese  r.  City  of  Fond  du 
Lac,  323 

3.  In  view  of  the  plaintiff's  age  r.nd  business  at  the  time  of  the  iigury  here 

m  question,  his  previous  abiUty  to  earn  money  by  his  labor,  the  perma- 
nent disablement  of  his  right  hand  by  the  accident,  and  the  pain  and 
suffering  endured,  this  court  does  not  find  in  a  verdict  for  $4,500  such 
evidence  of  passion  or  prejudice  in  the  jmy  as  would  warrant  a  reversal 
for  excessive  damages.    Schultz  v.  C,  M.  dt  St.  Paul  Railway  Co.,    375 

4.  The  fact  that,  in  an  action  at  law,  only  one  of  three  issues  of  fact  made  by 

the  pleadings  was  submitted  to  or  passed  upon  by  the  jury,  is  held  no 
ground  for  reversing  a  judgment  for  the  plaintiff  (in  whose  favor  the 
third  issue  was  found),  where  there  was  evidence  on  plaintiff's  part  to 
sustain  the  judgment,  and  no  conflicling  evidence  that  was  admissible. 
Fick  V.  MulhoUand,  473 

5.  The  jury  having  apparently  found  that  the  injuries  coinplained  of  were 

serious  and  permanent,  and  having  awarded  plaintifra  a  verdict  for 
$1,800,  this  court,  not  beinar  able  to  say  that  the  finding  was  unsupported 
by  the  evidence,  cannot  hold  the  damages  excessive.  Quaife  et  ux.  v.  C. 
d'  N.  W.  Railway  Co.,  613 

6.  A  judgment  will  not  be  reversed  merely  because  general  terms  were  used 

in  an  instruction,  which  might  have  been  made  more  definite  and  cer- 
tain, where  the  appellant  did  not  call  the  judge's  attention  to  the  point 
at  itte  time,  nor  ask  for  more  specific  instructions  (but  merely  took  a 
general  exception  to  the  instruction),  and  the  terms  used,  in  view  of  the 
whole  charge,  could  not  mislead  the  jmy.  Lela  et  ux.  v,  Domaske  et  ux., 

623 

7.  A  judgment  supported  by  the  special  finduags  of  fact,  in  an  action  tried 

by  the  court  alone,  will  not  be  reversed  unless  there  appears  to  be  a  clear 
preponderance  of  evidence  against  such  findings.  Jenkins  et  al.  r.  Mc- 
Curdy,  628 

Judicial  Sale.    See  Equity,  7-9. 

Jurisdiction.    See  Contempt,  1-6,  9.    Eminent  Domain,  1-3.    Equity, 
2,  3,  5,  6, 16, 17.    Foreclosure  op  Mortgage,  9.    Partition. 

Justices'  Courts.    See  Certiorari.    Garnishment.    Pleading,  4. 

Laches.    See  Equity,  11, 12.    Mandamus,  4. 
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LANDLORD  AND  TENAN1\ 
See  Res  Adjudicata.    Vendor  and  Pubchaser,  3. 

K.  attempted  orally  to  lease  premises  to  G.  for  two  years  at  a  specified  sum 
per  year,  payable  **  at  such  times  during  the  term  as  plaintiff  should  re- 
quire;** and  G.  went  into  possession  under  the  lease,  and  remained  in 
possession  twenty  montiis,  paying  the  first  year  the  specified  rent  there- 
for when  demanded,  and  aJso  pajdng  at  the  same  rate  until  the  end  of 
the  next  six  months.  Held,  tnat  tiaough  the  lease  was  void  by  the 
statute  of  frauds,  G.  became  a  tenant  from  year  to  year  on  the  terms 
therein  stipulated.     Koplitz  v,  Gustavus,  48 

LIBEL  AND  SLANDER. 

A  communication  to  a  "  Commercial  Agency  '*  from  its  local  correspondent, 
as  to  the  commercial  standing  of  a  person  doing  business  in  any  place, 
is  so  far  privileged  in  the  hands  of  the  persons  conducting  such  agency, 
that  they  may  lawfully  make  known  its  contents  confidentially  to  their 
subscribers  seeking  information  upon  that  subject;  provided  tlus  is  done 
without  maUce  and  in  the  belief  that  the  statements  are  true.  State  e» 
rel,  Lanning  et  aL  v,  Lomdale,  348 


LIEN. 

(A.)  Of  Mechanics  and  Material  Men,  .See  Mechanic's  Lien. 

(B.)  On  logs,  for  labor,  etc.    See  Ahbndhent  (A.). 

(C.)  Assignment  of  Claim  secured  by  Lien, 

The  general  rule  in  this  state  is,  that,  in  the  absence  of  any  statutory 
provision  to  the  contrary,  the  assignment  of  a  claim  for  which  the  as- 
signor may  have  by  law  a  specific  lien,  before  action,  destroys  the  right 
to  the  lien  (Caldwell  f.  Lawrence^  10  Wis.,  331);  and  a  reftssignment 
to  him  does  not  revive  the  lien.    Tewksbury  v,  Bronson  et  ah,  581 

Limitation  op  Actions.     See  Assignment,  2.     Mandamus,  3.     Tax 
Pboceedinos,  etc.,  1,  2. 

L^EB  [  See  Amendment  (A.). 

MANDAMUS. 

1.  After  judgment  (or  order)  awarding  a  peremptory  mandamus,  a  separate 
judgment,  in  form,  was  entered  for  costs  inmvorof  the  relator;  and  the 
defendant  appealed  from  the  first-named  judgment  or  order,  and  after- 
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wards  **  from  the  whole  judgement."  Held,  that  there  was  in  fact  but 
a  smg^ie  jadgment,  awarding  the  writ  with  costs;  and  the  first  appeal 
is  dismissed.    State  ex  reL  Mulholland  v,  Co.  Clerk,  112 

2.  The  counhr  derk  has  no  legfal  authority  to  issue  county  orders  except  by 

express  direction  of  the  board  of  supervisors,  by  a  **  recorded  vote  "  to 
that  effect;  and  mandamus  will  not  lie  to  compel  him  to  issue  them 
without  such  direction.  Ibid, 

3.  Whether  the  statute  of  limitations  is  applicable  directly,  or  y^U  be  applied 

by  way  of  analogy,  to  a  proceeding  by  mandamus,  is  not  here  decided. 
State  ex  reL  The  O.  B.  dt  M,  R.  R.  Co.  v.  Jennings  et  ah,  549 

4.  Where  a  mandamus  to  compel  the  issue  of  town  bonds  to  a  railway  com- 

pany in  exchange  for  its  stock,  was  not  asked  for  until  nearly  six  years 
after  the  relator's  right  accrued:  Held,  that,  in  exercising  the  discretion 
of  the  court  in  reference  to  the  writ,  the  delay  would  not  be  treated  as 
laches,  in  the  absence  of  any  evidence  that  the  town  was  ii\jured  there- 
by, espedally  as  the  contract  was  mutual,  and  it  had  been,  at  all  times 
since  the  relator's  road  was  built,  in  the  power  of  the  town  to  enforce 
an  exchange  of  its  bonds  for  stock  of  the  company.  Ihid. 

Married  Woman.    See  Equity,  14. 

Master  akp  Servant.    See  Contracts,  4,  5. 


MECHANIC'S  LIEN. 

1.  Wbere  one  entitled  to  a  mechanic's  lien  has  m  good  faith  filed  a  petition 

in  time,  but,  through  mistake,  it  is  imperfect  (as  where  it  describes  the 

E remises  incorrectly),  the  court  in  which  suit  is  brought  to  enforce  the 
en  may  permit  an  amendment  of  the  petition,  as  against  all  persons 
who  have  not  in  the  meantime  acquired  vested  rights  in  respect  to  the 
premises.    R.  S.,  sees.  3^20,  4980.    Sherry  v.  Schraage,  93 

2.  A  voluntary  and  unconditional  delivery  to  the  owner,  of  prop3rty  on 

which  a  mechanic's  lien  has  accrued,  is  a  waiver  of  the  Hen;  and, 
except  in  case  of  fraud  and  perhaps  mistake,  such  lien  cannot  be  restored 
by  resumption  of  possession.  Sensenbrenner  v.  Mathews  et  al.,  250 

Money  had  and  received.    See  Agency.    Cities,  2. 

Mortgage.    See  Assignment,  4.    Chattel  Mortgage.    Equity,  10,  14. 

Motion.    See  Bill  op  Exceptions.    Partition,  2.    Practice,  4,  5. 
Negligence.    See  Evidence,  7.    Railroads,  3-6. 
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NEW  TRIAL. 
See  Bastahdt  Act,  2. 

1.  In  case  of  a  verdict  for  excessive  damages,  where  the  jurjr  appear  not  to  have 

been  influenced  by  prejudice,  passion  or  bias,  a  new  trial  may  be  granted, 
unless  plaintiff  remit  the  excess;  but  the  court  should  not  require  plaintiff 
to  renut  a  portion  of  the  damages,  and  at  the  same  time  deprive  de- 
fendant of  the  benefit  of  the  reduction  unless  he  shall  submit  to  onerous 
terms;  as  by  directing  judgment  to  be  entered  for  plaintiff  for  the  whole 
amount  of  the  verdict  upon  his  filing  a  stipulation  that  if  defendant 
shall,  within  sixty  dajrs,  pay  him  a  cert^n  smaller  sum,  with  the  costs, 
he  will  enter  a  full  satisfaction  of  the  judgment.  Schultz  v.  C,  if.  <^  St. 
Paul  Bail  way  Co.,  375 

2.  On  a  motion  for  a  new  trial  upon  the  ground  that  the  verdict  is  against 

the  weight  of  evidence,  the  order  of  the  circuit  court,  whether  it  grant 
or  deny  the  motion,  will  not  be  reversed  by  this  court,  except  where 
there  was  an  abuse  of  discretion,  or  where  the  order  appears  to  have 
proceeded  upon  an  erroneous  view  of  the  law.    Smith  v.  Lander,       687 

3.  A  new  trial  should  not  be  granted  on  the  ground  above  stated  (where  the 

verdict  does  not  appear  to  have  been  perverse  or  corrupt),  except  upon 
terms  of  paying  the  costs  of  the  former  trial.  Ibid, 

4.  On  reversing  a  jud^ent  in  tiiis  cause,  on  a  former  appeal,  this  court  di- 

rected that  if  plaintiffs  should  satis^  the  circuit  court  that  they  were 
able  to  obtain  evidence  showing  that  defendant's  testator,  when  he  pur- 
chased the  land  here  sought  to  be  redeemed,  had  notice  of  plaintife' 
claim  of  an  equity  of  redemption,  it  should  grant  a  new  trial;  and  that 
otherwise  the  complaint  should  be  dismissed.  45  Wis.,  60.  When  the 
case  was  remitted,  a  new  trial  was  granted  upon  an  affidavit  of  plaint- 
iffs' counsel  that  he  had  seen  and  conversed  with  the  witnesses,  and  that 
plaintiffs  could  prove,  by  the  most  trustworthy  and  reliable  testimony, 
that  such  testator  had  actual  notice  of  their  claim  before  taking  his  con- 
veyance.   Heldj  no  error.    Helms  et  al,  v.  Chadbourne  et  a/.,  690 

Notice. 

1.  0/  Assignment.    See  Bills  and  Notes,  1  (2). 

2.  Of  Incumbrance.    See  Insurance,  etc.,  2. 

3.  0/  Remittitur.    See  Pbacticb,  1. 

4.  Of  Defective  Highway.    See  Highway,  2.    Pleading,  1. 

Officer.    See  Cities,  1,  3.    Evidence,  11.    Execution. 
Overseer  of  Highways.    See  Evidence,  11. 
Parties.    See  Equity,  2, 3,  5,  6, 19. 
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PARTITION. 

1.  A  sole  was  made  in  partition  in  the  absence  of  many  of  the  parties  in 

interest,  and  other  persons,  who  were  kept  away  by  a  reasonable  expec- 
tation  that  the  proceedings  would  be  stayed;  and  it  was  for  a  verr  in- 
adequate price,  much  less  than  one  of  such  absent  parties  would  have 
bid,  and  little  more  than  half  what  the  purchaser  bid  a  few  days  before, 
when  his  offer  was  not  accepted  by  reason  of  a  stay;  and  the  proceed- 

Xwere  conducted  hastily,  with  knowledge  that  an  appeal  hiad  been 
n,  and  that  a  further  stay  pending  the  appeal  would  soon  be  made. 
Held,  that  the  court  erred  in  refusing  to  vacate  the  sale.  Kemp  et  al.  v. 
Hein  et  al,,  32 

2.  Parties  to  a  partition  suit,  whether  made  plainti^  or  defendants  thereto, 

may  appeal  from  an  order  by  which  thejr  are  aggrieved,  and  make  the 
other  parties  to  the  suit,  whether  plaintiffs  or  defendants,  respondents  to 
the  appeal;  and  ^y  irregularity  m  respect  to  parties  in  such  appeal,  is 
waived  by  the  appearance  of  the  respondents  oy  attorney  at  the  hear- 
ing, without  motion  to  dismiss  for  such  irregularity.  Ibid, 

PARTNERSHIP. 

#        '  See  EviDBNCB,  3. 

Complaint  in  justice^s  court,  "  that  defendants  are  indebted ''  to  plaintiff  **  in 
manner  following:  .for  a  stove  lent  to  defendants  ....  of  the 
value,  etc,,  ....  which  defendants  have  never  returned  to  plaint- 
iff, and  refused  to  return  when  demanded.  *  *  Ueld,  an  action  ex  contractu  ; 
and  on  proof  (upon  appeal  to  the  circuit  court)  that  the  stove  belonged 
to  plaintiff  ana  another  person,  as  copartners,  a  nonsuit  should  have 
been  granted.    SlutU  v,  Chafee  et  ah,  617 

Pebsonal  Propbkty.  See  Real  Property.  See  also  Assignment. 
Attachment.  Bilds  and  Notep.  Chattel  Mortgage.  Cities, 
1,  2.  Execution.  Exemption,  1.  Infancy.  Judgment  (H.),  1. 
Lien  (C).  Pleading,  3.  Recording  or  Registry  Acts.  Re- 
plevin.   Sale  of  Chattels. 


PLEADING. 

See  Abatement,  1.    Administrators,  etc.,  1.    Amendment  (A.).   Crim- 
inal Law,  etc.,  16.    Partnership.    Practice,  5,  6. 

1.  In  an  action  against  a  town  for  injuries  suffered  in  1875  by  reason  of  a 

defective  highway,  notice  in  writing  to  the  town  board,  of  the  character 
defined  in  ch.  86  of  the  laws  of  that  year,  must  be  alleged.  Susenguth 
V.  Town  qf  RantoiUf  334 

2.  The  complaint,  after  averring  iiyuries  to  plaintiff  from  a  defective  high- 

way of  we  town,  alleged  as  **  another  ana  further  cause  of  action,"  that, 
**  by  reason  of  said  injury  so  received  as  herein  set  forth,"  plaintiff  was 
Vol.  XLVIII.— 47 
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wholly  unable  to  carry  on  a  certain  manufactoring  business  in  which  he 
had  previously  been  engaged,  and  that  he  lost  in  consequence  a  large 
amount  of  trade,  to  his  damage,  etc.  This  count,  not  otherwise  aver- 
ring any  defect  in  the  highway,  or  that  the  irguiy  was  caused  thereby, 
is  held  msufiident,  on  demurrer.  Ibtd, 

3.  The  complaint  alleges  that,  on  etc.,  defendant  broke  and  entered  upon 

plaintiff 's  f iirra,  and  took  from  his  possession  certain  personal  property 
of  the  plaintiff,  carried  it  away  ana  converted  it  to  his  own  use.  HifZa, 
an  action  de  bonis  asvortatis,  and  not  of  trover.   Grafton  v,  Ckirmichael, 

660 

4.  A  complaint  in  justice's  court,  though  informal,  is  sufficient  if  it  states  a 

cause  of  action  so  that  a  person  of  common  understanding  would  have 
no  difficulty  in  knowing  wnat  is  intended.  Hall  v,  C,  M.  dt  St.  Paul 
jUailway  Co,,  317 

Pledge.    See  Bills  and  Notes,  1. 


PRACTICE. 

See  Administrators,  etc.,  4.  Appeal  (A.),  3.  Attachment,  4, 5.  Bas- 
tardy Act.  Bill  of  Exceptions.  Certiorari.  Change  op 
Venue.  Contebipt.  Costs.  Deposition.  Ei^umr,  ft,  20.  Fore- 
closure OF  Mortgage.  Garnishment.  Judgment  (G.),  2. 
Judgment  (H.),  1.  Mandamus,  1.  New  Trial,  3.  Partition. 
Stat  of  Proceedings.    Variance. 

1.  After  reversal  here  of  a  judgment,  no  further  proceedings  can  properly  be 

t^ken  in  the  cause  in  the  court  oelow  until  the  record  nas  been  remitted 
to  that  court;  and  proper  practice  requires  notice  of  the  filing  in  tiiat 
court  of  the  record  so  remitted  to  be  given  to  the  opposite  party  before 
any  fmther  proceedings  are  taken.     Trowbridge  v,  Sickler,  424 

2.  In  this  case,  therefore,  the  circuit  court  having  made  an  order  dismissing 

the  action,  etc.,  on  the  ground  that  more  tlmn  a  year  had  elapsed  since 
the  reversal  of  the  judgment  and  the  award  of  a  new  trial  by  this  court, 
and  that  plaintiff  (who  was  respondent  in  that  appeal)  had  failed  to  pro- 
cure a  remittitur  of  the  record,  and  had  taken  no  proceeding  in  the 
action,  such  order  was  afterwards  properly  vacated  on  plaintiff's  motion. 

Ibid, 

3.  Whether  it  was  the  duty  of  the  plaintiff  and  respondent  to  pay  the  costs 

in  this  court,  and  procure  a  remtttUur,  is  not  here  determined.         Ibid, 

4.  Where  plainjtiff  dies  while  the  cause  is  pending  on  demurrer  to  the  com- 

plaint, and  the  court  makes  an  order  reviving  the  action  in  the  name  of 
one  who  petitions  therefor  as  executor  of  such  deceased,  and  defendant 
afterwar<&  appears  and  argues  the  demurrer,  without  moving  to  set 
aside  the  order,  either  for  want  of  notice  to  him  of  the  petition,  or  on 
the  ground  that  such  order  was  made  without  sufficient  evidence  of  the 
petitioner's  representative  character,  this  is  a  waiver  of  those  olgections. 
Brooks,  Ex'r,  v.  Northey  et  al.,  455 
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5.  Plaintiflfe'  failure  to  sek  out  the  conveyance  and  lease  or  defeasance  can 

be  reached  only  by  motion  to  make  tne  complaint  more  definite  and  cer- 
tain, and  not  by  general  demurrer.  Bis}u>p  et  al.  r.  Aldrich  et  al., 
imp.,  619 

6.  On  overruling  such  a  demurrer,  it  was  competent  for  the  court  to  require 

defendants  to  paj  ten  dollars,  in  addition  to  the  taxable  costs  of  the 
order,  as  a  condibon  of  leave  to  answer.  Ihid. 

Presumptiox.  See  Appeal  (A.),  1,  5.  Bills  and  Notes,  1  (2).  Cer- 
tiorari, 1.  Criminal  Law,  etc.,  14.  Evidence,  11,  12.  Insur- 
ance, etc.,  3.    Tax  Proceedings,  etc.,  5. 

Principal  and  Surety.    See  Suretyship. 
Probate  Court.    See  Administrators,  etc.,  1-4. 
Promissory  Notes.    See  Bills  and  Notes. 


RAILROADS. 

1.  It  is  res  adjudtcata  in  this  case  (43  Wis.,  183),  that  plaintiff  is  entitled  to 

recover  all  the  damages  he  had  sustained  up  to  the  commencement  of  the 
action,  from  defendant's  tresi)ass  in  constructing,  maintaining  and  oper- 
ating its  railroad  on  his  land  in  a  public  street  (only  six  inches  in  width 
of  the  track  being  upon  said  land),  and  that  the  fact  that  a  part  of  the 
road  was  at  the  same  time  constructed  and  operated  upon  adjoining 
lands  not  owned  by  the  plaintiff,  cannot  be  considered  for  the  purpose  of 
lessening  the  damages.    Blesch  v,  C.  d^  N,  W,  Railway  Co.,  168 

2.  Under  the  constitution  and  laws  of  tiiis  state,  where  lands  are  taken  for 

the  purpose  of  building  and  operating  a  railroad  thereupon,  the  *' just 
compensation  "  which  the  railroad  company  is  reauired  to  pay,  includes 
'*  the  value  of  the  lands  actually  taken,  and  the  damages  sustained  by 
the  owner  by  reason  of  the  takinflf  thereof  "  for  such  purpose;  and  the 
fact  that  the  value  of  the  owner  s  other  lands,  adjoining  those  taken, 
and  used  in  connection  with  them,  would  be  diminished  by  the  proximity 
of  the  road,  if  it  were  built  close  to  but  not  upon  his  land,  cannot  be 
considered  for  the  purpose  of  lessening  the  damages;  and  an  equally 
Uberal  rule  in  favor  of  the  land-owner  applies  in  case  of  a  trespass  by  an 
illegal  t^ing  for  the  same  purpose.  Ibid, 

3.  Prior  to  ch.  173  of  1875  plaintiff  was  injured  by  a  defective  pile-driver 

while  in  the  employ  of  the  defendant  company  as  one  of  a  crew  engaged 
in  worting  such  machine  under  L.,  defendant's  foreman  in  chaxge  of 
the  driver,  who  had  full  authority  to  have  it  repaired  when  out  of  repair, 
and  to  hire  and  discharge  the  crew,  and  who  knew  that  the  machine 
was  in  a  dangerous  condition^  in  time  to  have  it  repaired  before  the 
injury.  Held,  that  the  foreman's  negligence  was  the  negligence  of  the 
defendant,  and  rendered  it  liable  for  the  injury.  Brqibbits  v,  Railwaij 
Co.,  38  Wis.,  289.    Schultz  r.  C,  M.  <£•  SL  P.  Railway  Co.,  375 
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4.  In  an  action  against  a  railway  company  for  iivjuries  received  by  plaintiff, 

-from  collision  with  a  train,  while  driving  his  team  and  wagon  across 
defendant's  road,  the  court  cannot  say,  as  matter  of  law,  that  ordinary 
care  required  plaintiff  to  stop  his  team  and  listen  for  the  train;  or  that 
trotting^is  team  to  within  a  rod  of  the  track  was  negligence,  even 
though  he  knew  that  the  train  usually  passed  the  crossing  at  about  that 
time  in  the  day;  but  these  questions  are  for  the  jury.  Eilert  v.  The  G, 
B.  d:  M,  R.  R.  Co.,  606 

5.  Evidence  that,  by  reason  of  excavations,  the  formation  of  the  land  in  the 

vicinitv,  and  the  presence  of  timber  near  the  ci*ossing,  it  was  somewhat 
difficult  for  persons  near  it  on  the  highway  to  see  an  approaching  train, 
would  support  a  finding  b^  the  jury  mat  a  failure  to  signal  the  api)roach 
of  the  train  (by  bell  or  wlustle)  was  negligence,  although  such  signals 
were  not  then  required  by  statute.  Ibid, 

6.  Such  a  finding  may  be  supported  by  mere  negative  testimony,  notwith- 

standing positive  testimony  on  defendant's  part  that  signals  were  given. 
Urbanek  r.  Railway  Co.,  47  Wis.,  59.  Ibid. 

7.  Where  property  is  necessarily  used  by  a  railway  company  in  operating  its 

road,  it  is  not  required,  in  order  to  exempt  it  from  local  taxation  (under 
subd.  18,  sec.  2,  en.  130,  Laws  of  1868),  to  be  used  exclusively  for  rail- 
way purposes,  but  it  is  sufficient  if  that  is  clearly  shown  to  be  its  prin- 
cipal use.  C,  M.  <t  St.  P.  Railway  Co.  v.  The  Board  of  Supervisors 
of  Crawford  County  et  ah,  666 

8.  Thus,  where  it  appears  that  it  was  necessary,  in  1873,  for  the  proper  ac- 

commodation of  persons  traveling  by  defendant's  railway,  that  defendant 
should  maintain  an  eating  and  lodging  house  for  them  at  Prairie  da 
Chien,  adjacent  to  its  road,  and  that  a  certain  building  owned  by  defend- 
ant, upon  its  land  adjacent  to  its  road,  was  prin6ipJlv  used  for  that 
pui^se,  more  than  nme-tenths  of  its  business,  probably,  consisting  in 
furnishing  entertainment  to  travelers  by  and  employees  upon  said  rail- 
way, it  is  held  to  have  been  exempt  from  local  taxation;  and  the  facts 
that  plaintiffs  tenant  (not  charged  with  rent)  by  whom  it  was  conducted, 
took  the  profits  thereof,  and  mat  commercial  travelers,  reaching  and 
leaving  Praurie  du  Chien  by  railroad,  were  entertained  at  the  house  for 
one  or  more  davs  while  transacting  their  business  in  that  vicinity,  will 
not  prevent  such  exemption,  where  the  house  was  not  kept  as  a  ^neral 
hotel  for  the  accommoaation  of  the  whole  public.  M.  dt  St.  P.  Railway 
Co.  V.  City  of  Milwaukee,  34  Wis.,  271,  followed;  and  M.  (S;  St.  P.  Raih 
way  Co.  V.  Board  of  Supervisors,  29  id.,  116,  distinguished.  Ibid. 

Railroad  Aid.    See  Towns,  1,  2. 
Ratification.    See  Contracts. 

REAL  PROPERTY. 

See  Boundaries.  Deed.  Eminent  Domain.  Equity.  Estoppel. 
Foreclosure  op  Mortgage.  Railroads,  1,  2,  7,  8.  Res  ADJxn>i- 
CATA.    Tax  Proceedings,  etc.    Vendor  and  Purchaser. 

1.  What  is  in  its  nature,  otherwise,  personal  property,  nevertheless,  when 
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physically  attached  to  the  soil,  or  constractively  attached  by  its  use  or 
intended  use  with  the  soil,  will  pass  with  the  title  to  the  realty.  Jen- 
Una  et  (d.  V,  McCurdy,  628 

2.  While  **  slabs,  sawdust,  shavings  and  other  refuse  matter,  used  to  fill  up 
low  and  marshy  ffround,"  may  be  a  part  of  the  realty,  **  slabs  and  pieces 
of  lumber  suitabte  for  firewood,  piled  up  on  the  premises  and  intended 
to  be  used  and  removed  as  such,    are  personal  property.  Ibid. 

Receiver.    See  Foreclosure  op  Mortgage,  1-5. 


RECORDING  OR  REGISTRY  ACTS. 
See  Assignment,  3-5. 

1.  Sec.  19,  ch.  42,  Tay.  Stats,  (p.  757),  refers  to  mortgages  and  other  in- 

struments affecting  title  to  logs  already  cut  and  marked  when  such 
instruments  are  executed,  and  not  to  sales  or  mortgages  of  standing 
timber.    Cadle  et  al.  v,  McLean,  6w 

2.  By  the  terms  of  a  written  instrument,  defendant  sold  T.'&  Co.  all  the 

merchantable  pine  timber  standing  on  certain  lands;  T.  &  Co.  were  to 
place  a  certain  mark  on  the  end  of  each  piece  of  timber  cut,  and  to 
cause  the  timber  to  be  manufactured  into  lumber  and  shingles,  but  were 
not  to  sell  or  otherwise  dispose  of  any  timber  or  lumber  manufactured 
therefrom  until  tiie  purchase  money  should  be  paid;  the  rights  of  prop- 
erty in  and  possession  of  the  timber  and  lumber  were  to  remain  in  de- 
fendant untu  such  payment;  and  he  had  full  power  to  take  possession 
and  sell,  on  notice,  lleld,  that  the  contract  was  either  a  conditional 
sale  of  personal  property  by  defendant,  or  a  chattel  mortga^  to  him, 
taking  effect  as  the  timber  was  cut;  and  in  either  case  the  filmg  of  the 
instrument  in  the  proper  clerk's  office  without  recording  it  in  tiie  regis- 
try of  deeds,  was  sufficient  (under  ch.  113  of  1873,  or  Tay.  Stats.,  769, 
sec.  3),  to  protect  defendant's  rights  against  a  subsequent  purchaser 
from  T.  &  Co.  Ibid. 

Recoupment.    See  Sale  op  Chattels,  6. 

Repormation  op  Written  Instrument.    Sea  EquiTY,  11-15. 

Remittitur.    See  Practice,  1-3. 

REPLEVIK. 

In  replevin,  plaintiff  recovers  on  his  own  right  of  possession,  not  on  the 
weakness  of  defendant's  right    Senaenbrenner  v,  Mathews  et  aZ.,     250 


Digitized  by  LjOOQiC 


742  INDEX. 


RES  ADJUDICATA. 

See  Railboads,  1. 

The  judprment  in  ejectment  ag[amst  a  tenant  of  the  land  held  not  to  be 
binding  in  a  suMequent  action  of  ejectment  by  the  same  i>laintiff  for 
the  same  land,  agamst  the  landlord;  and  a  question  determined  in  the 
former,  not  to  be  res  adjudicata  in  the  latter.    Kent  v,  Lasley  et  ah,  257 

Revivor  of  Action.    See  Practice,  4. 


SALE  OF  CHATTELS. 

See  Assignment,  5.    Recording  or  Registry  Acts. 

1.  One  who  receives  goods  sent  to  him,  knowing  that  the  sender  claims  that 
the  receiver  has  purchased  them  of  him,  cannot,  in  the  absence  of  mis- 
take or  fraud,  appropriate  them  to  his  own  use,  and  then  Hisrlftirn  the 
purchase.     Weltauer  et  al,  v.  Fellows ^  105 


2.  The  word  "Terms  Cash"  upon  an  unreceipted  bill  of  goods  sent  by  a 
wholesale  to  a  retail  dealer,  cannot  be  held,  as  matter  of  law,  to  imply 
that  the  goods  were  paid  for  before  they  were  shipped.  Ibid, 


3.  An  agreement  by  the  vendor  of  a  "  heater,"  "  to  protect  the  sale  from 

infrmffements  on  other  heaters,"  construed  as  a  warranty  that  the  arti- 
cle sold  was  not  an  infringement  of  any  patent.  Croninger  et  al,  «. 
Paige,  229 

4.  In  a  suit  by  the  vendor  in  such  contract,  for  the  purchase  price,  the 

vendee  may  defend  on  the  ground  that  the  article  sold  was  in  fact  an 
infringement  of  a  patent,  and  that,  within  a  reasonable  time,  he  offered 
to  return  it  upon  that  ground,  and  has  kept  the  offer  good.  Ibid, 

5.  If  the  vendee  has  not  kept  good  his  offer  to  return,  he  may  counterclaim 

in  the  vendor's  action  the  damages  accruing  to  him  from  the  fact  that 
the  article  infringes  a  patent,  viz:  the  differenc3  between  tha  value  of 
the  article  with  the  risfht  to  use  it,  and  its  value  without  that  right. 
And  where  it  appears  that  the  right  can  be  purchased  for  less  than  the 

Srice  of  the  article,  the  price  of  the  right  is  generally  the  measure  of  his 
amages.  Ibid. 

6.  On  a  sale  of  a  chattel,  with  a  warranty  express  or  implied,  in  the  absence 

of  fraud  on  the  vendor's  part,  if  the  article  is  not  as  warranted,  the 
purchaser  may  return  or  offer  to  return  it  within  a  reasonable  time 
(where  the  time  is  not  fixed  by  special  contract),  and  thus  defeat  the 
vendor's  right  to  recover  any  part  of  the  price,  or  may  keep  it,  and,  in 
an  action  for  the  price,  recoup  damages  for  breach  of  tne  warranty;  but 
in  such  action  the  vendor  may  recover  the  real  value  of  the  chattel,  if 
any,  notwithstanding  its  total  unfitness  for  the  tises  for  which  it  was 
purchased.     Warder  et  al.  v,  Fisliery  333 


Digitized  by  LjOOQiC 


INDEX.  743 


7.  In  an  action  for  the  price  of  a  reaper,  where  plaintiff's  evidence  tended  to 
show  a  sale  with  special  warranty,  and  defendant's  evidence  tended  to 
show  that  there  was  no  sale^  it  was  error  to  instruct  the  jury  that.  "  if 
there  was  a  contract  of  sale,  and  the  machine  was  wholly  u^fit  for  the 
uses  far  which  U  was  constructed  and  purchased,  there  was  an  entire 
feilure  of  consideration,  and  defendant  was  not  required  to  return  or 
offer  to  return  the  machine  or  to  pay  for  it."  Ibid, 

Sale  by  Judgment  ok  Order  of  CJourt.   See  Equity,  7-9.   Foreclosure 
OP  Mortgage,  9.    Partition. 

Slander.    See  Libel,  etc. 
Special  Verdict.    See  Verdict. 


STATUTES  CITED,  Etc. 

Session  Laws.  Session  Laws  —  (continued). 

1858.  P.  &  L.,  ch.  93,  subch.  vi, 

sec.  1,      -       -       -       679 

1858.  P.  &  L..  ch.  93.  subch.  vii, 

sec.  7,         -  -       -    679 

1859.  Ch.  113,       -  -       .       586 

1860.  Chs.  31,  49.      -  -    571,  573 

1860.  Ch.  125,  sec.  2.  .       -       363  1877.    "    143;  sees.  1,  2,  7,    545;  546 

1860.    "   264,   "2.  .        -33  1877.    "    162,    -       -        -       -553 

1860.    "   264,   "  10,  -       -         69  1878.    "    334,         567,  569. 570, 572 

1860.    "  301,           -  -    572,  573  1878.    "    334,  sees.  2,  12,  558,  561-3 

1860.    "   323,  sec.  4,  -       -   75, 78  »          ^                   h^ 

1860.    "333,          -  -    572,  573  1879.  Ch.  255,  563,  567,' 570,  572,  576 

1862.  P.  &  L.,  ch.  48,  -        572,  573  1879.    "    255,  sec.  4,        -       -  566 

1862.  Ch.  120,  sec.  5,  -       75,  78 

1862.    "   243,  **    3.  -       -       547  Revised  Statutes  op  1849. 


1873.  Ch. 

113. 

-   631, 637 

1873.  •* 

299,  - 

91-3 

1874.  " 

154,  sec  4, 

-   586 

1874.  " 

291,  **  2, 

-  885,  405 

1875.  " 

86,    . 

-   334,837 

1875.  " 

173,  -   . 

-  375,  379 

1866.  P.&L.,ch.474,8ubch.vii,  ri,  ia  co^  loo 

flee  21.        -        -        .    161    Ch.  16,  sec.  123, 


sec  21,       -       -       -   161 


161 


'ik  l^^ht^^'St^m  «-»-  SXATHTHS  OP  1858. 

1868.  P.  &  L.,  ch.  501,    -    92  Ch.  5,  sec.   1.  -   -  558,  561 

1869.  P.  &  L.,  "  298,  sec.  9,   266  "  13,  **   59,    -  -   114 

1869.  P.  &  L.,  "362,    -   553  "  19,  "  120,  -   -  -  679 

1870.  Ch.  56,  -   -   -   91, 92  "  86,  sees.  25, 34, 35,  -   243 
1870.  P.  &  L.,  ch.  275,  subch.  v,  '*  101,  sec.   1,  -   -  -  218 

sec.  14,    ...  314  "  104,  "4,    -  -   102 

1870.  P.  &  L..  ch.  275,  subch.  vi,  "  120,  sees.  119,  120, 130,  461,  466 

•jec  7,  subd.  20,  -   -  314  "  137,  sec.  55,    -  -   601 

1870.  P.  &  L.,  ch.  374,  -   683.  684-  "  149,  sees.  21,  23,   -  348,  366 

1870.  P.  &  L.,  "  374,  ^.  21, 23,^  ^^^^^^^  g^^^^^^  ^^  ^3,3 

187a  p.  &  L.,  ch.  374.  sec.  40,   686  Section  686.    -   -  -   114 

1870.  P.  &  L.,  ch.  485,  -   -   553  "    7(9,  subd.  3,   -  -  114 

1871.  Ch.  13,  sec.  1,  -   -   87, 47  "    77u.    .  '  -  .    75 

1872.  "  119,    ...   406  "11646,    ...  566 

1873.  "   96,  -   -   -  3-23, 327  "   1176,   -   -  558, 660 
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STATUTES  CITED,  Etc.  —  (continued). 


Revis 

ED  Statutes 

OP  1878  —  (con.) 

Revised  Statutes  op  1878  — (con.) 

Section  1178.    - 

. 

.     558.560 

Section  4073. 

_ 

-    647,658 

t< 

1210  a,     . 

567.  576 

*      4096, 

. 

601 

li 

1210  6, 

567,  569,  570,  576 

"      4109, 

. 

.       .   365 

« 

1339, 

-        -       679 

'*      4253, 

. 

-       328 

it 

1809,    - 

- 

-       -   610 

*      4410 

. 

688-9 

ti 

1977, 

-       -         48 

'       4637 

«    * 

.       689 

It 

2075,  subd.  5, 

.    116,133 

'*      4971, 

. 

-    558,561 

it 

2081,        - 

.       .       133 

"      4980. 

. 

94.  97,  545 

(1 

2182,    . 

-   219 

'*      5686, 1 

jubd.  5. 

-       -    683 

Sections  2241-2,     - 
Section  2295,    - 

243 
509,  511,  512 

Taylor's  Statutes. 

«i 

2433, 

-       -       364 

Page       297.  g 

35,  sabd 

.  2,    -    114 

i< 

2680,    . 

.    323,327 

tt 

301.$! 

49,       - 

-       114 

<t 

2681,        - 

477,  482 

t( 

308,  { 

85.- 

-       -    114 

i< 

2745,    - 

23,  26 

It 

437.5 

166,      - 

558,560 

« 

2858, 

196,  375,  378 

ti 

482. 

25,- 

-       .    541 

« 

2899,    - 

-        -   546 

it 

490, 

60,      - 

-        541 

tt 

2902, 

.        -       546 

it 

513, 

156. 

-    679 

ti 

2949.    - 

94,99 

It 

757, 

19,       - 

630,635 

tt 

3067, 

.        .       427 

tt 

769, 

3,    - 

-     631,637 

tt 

3069,  Bubd. 

1, 

-       66, 69 

it 

1134, 

5,        - 

-       207 

tt 

3071, 

.       .       428 

it 

1165, 

5   2.   - 

.       .      53 

tt 

8092,    - 

-       -   565 

Pages  1229^,5 

)§  2'3,  21, 

-       309 

tt 

3162, 

545,546 

Page     1246.  g 

2.   - 

.       .    103 

tt 

3169.    - 

544,545.548 

tt 

1254,  f 

§6.8,    - 

51 

ti. 

3320, 

-       .    94,97 

it 

1362. 

51, 

-       .    318 

(( 

3443,    - 

.       .   320 

(t 

1470,  i 

7.        - 

-       598 

it 

3477, 

348,365 

Pages  1475-6.  § 

8  29-^2, 

.       23.25 

Sections  3490-91, 

-    348,366 

Page     1476.  § 

1  32,  34,- 

593,598 

Section  3626. 

-       -       318 

tt 

1635, 

. 

-       -     69 

it 

4063.    - 

-    349,367 

« 

1772.  S 

45,       . 

-       586 

t« 

4066, 

348,  363,  365 

it 

1799,  § 

32, 

-    320,321 

Statutes,  Construction  op.    Sea  Tax  Proceedings,  etc.,  13. 
Statutes,  Repeal  op.    See  Taxation,  1.    Tax  Proceedings,  etc.,  13.' 

STAY  OF  PROCEEDINGS. 

1.  On  reversal  by  this  court  of  a  judgment  in  £avor  of  the  plaintiff  in  an  ac- 
tion, the  circuit  court  has  power  to  stay  his  further  proceedings  therein 
until  lie  shall  pay  the  costs  adjudged  against  him  on  the  appeal;  and 
the  order,  being  grantable  at  discretion,  is  not  appealable.  Felt  v.  Am- 
idon  et  al,  66 

[2.  Plaintiff's  remedy  in  case  he  deems  the  stay  unreasonable,  somewhat  con- 
sidered per  Taylor,  J.,  but  not  determined;  and  cases  suggested  in 
which  an  order  staying  proceedings  until  a  specific  act  be  pmormed, 
may  be  appealable  under  subd.  1,  sec  3069,  R.  c.]  Ibid, 

Subrogation.    See  Equity,  10. 
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SURETYSHIP. 
See  Bills  and  Notes,  2-4. 

1.  A  judgmaent  against  the  principal  in  an  official  bond,  appearing  by  the 

recora  to  have  been  recovered  for  acts  or  omissions  which  would  be  a 
breach  of  the  conditions  of  the  bond,  is  admissible  a^inst  the  sureties, 
in  an  action  upon  the  bond,  as  at  least  prima  facie  evidence  of  plaiutiflfs 
right  to  recover,  and  of  the  amount  he  is  entitled  to  recover.  Stephens 
V,  Shqfer  et  al,,  imp,,  64 

2.  A  surety  for  the  performance  of  a  contract  is  discharged  by  any  subse- 

quent material  change  therein.    Nichols,  Adm'x,  v.  Palmer  et  al.,    110 

3.  Thus,  where,  during  the  life  of  a  lease  for  three  years,  an  agreement  was 

entered  into  by  lessor  and  lessee,  by  which  the  latter  was  to  surrender 
the  premises  at  the  end  of  the  second  year,  and  pay  certain  sums,  etc., 
in  full  of  all  rent  due  under  the  lease:  Held,  that  a  surety  for  the  per- 
formance, by  the  lessee,  of  the  original  lease  was  discharged  by  such 
agreement.  Ihid, 


TAXATION. 

See  Railroads,  7,  8. 

The  general  law  re^latin^  the  payment  by  insurance  companies  doing 
business  in  an^r  city  or  village  of  this  state,  of  a  tax  consisting  of  two 
per  cent,  of  their  premiums  (ch.  56  of  1870,  amended  hy  ch.  299  of  1873), 
operated  to  repeal  all  special  provisions  of  city  and  village  charters  on 
that  subject.    Fire  Department  of  Oshkosh  v.  TiUtle,  91 


TAX  PROCEEDINGS,  TAX  DEEDS,  TAX  TITLES,  Etc. 

See  Cities,  1,  2. 

1.  Under  the  general  law,  if  any  Derson  other  than  the  grantee  in  a  tax  deed 

of  land,  or  one  claiming  unaer  him,  actually  occupies  the  land  during 
the  three  years  next  after  the  recording  of  the  tax  deed,  such  grantee 
loses  all  title  under  the  deed;  and  under  the  charter  of  the  city  of  Janes- 
ville,  such  a  grantee  loses  title,  under  like  circumstances,  after  the  expira- 
tion of  one  year  from  the  recording  of  the  deed.    Smith  v.  Ford,        115 

2.  If  the  grantee  in  the  tax  deed  has  peaceable  possession  of  a  paH  only  of 

the  premises  during  the  period  limited,  he  acquires  an  indeieiusible  title 
to  that  part,  but  not  to  the  remainder,  which  is  adversely  possessed.  Ihid, 

3.  Where  a  raceway  (into  which  the  waters  of  a  river  were  turned  by  a 

dam),  and  a  roadway  connected  therewith,  were  constriicted  for  the  sole 
benefit  of  persons  owning  lots  abutting  upon  them,  it  seems  that  persons 
purchasing  such  lots  witn  the  right  of  drawing  water  from  the  raceway 
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woald  take  the  land  under  the  race  and  roadway,  oopoeite  their  lots; 
and  that  such  lands  could  not  be  assesned  and  taxed  separately  from 
^uch  lots.    But  the  question  is  not  here  decided.]  Ibid, 

4.  A  tax  deed  executed  under  Tay.  Stats.,  p.  437,  §  166,  or  R.  S.  1878,  sec 

1178,  is  sufficient  if  in  tiie  form  prescribed  hv  the  statute,  though  it  fails  to 
show  the  year  for  whose  delinquent  taxes  the  lands  were  sold;  and  such 
deed  is  prima  facte  proof  of  the  grantee'  s  title.  R.  S.,  sec  1176. 
Marshall  v,  Benson  et  at.,  558 

5.  As  the  statute  directs  sales  of  lands  for  delinquent  taxes  of  one  year  to  be 

made  in  May  of  the  following  year,  and  does  not  direct  that  for  taxes 
of  former  years,  the  collection  of  which  has  been  ei\joined,  the  lands  shall 
be  sold  at  that  time  if  released  from  the  iiy  unction,  it  musthe  presumed 
that  a  sale  in  May,  1874,  as  recited  in  the  tax  deed,  was  for  delinquent 
taxes  of  the  preceding  year.  Ibid, 

6.  Where  taxes  are  required  bv  law  to  be  assessed  in  a  city  by  a  board  of 

assessors  (one  elected  in  each  ward),  an  affidavit  to  the  assessment  roll, 
made  by  a  m^'ority  of  the  board,  is  sufficient,  in  the  absence  of  any 
express  provision  in  the  city  charter  taking  the  case  out  oi  the  general 
rule  of  the  statute.    R.  S.  1858,  ch.  5,  sec  1 ;  R.  S.  1878,  sec  4971.    Ibid, 

7.  In  such  a  case,  the  affidavit  began:    **I,  N.,  assessor  for  the  first  ward, 

.  .  .  do  solemnly  swear  that  the  annexed  assessment  roll  contains, 
as  we  verily  believe,  a  complete  and  perfect  list,"  etc.,  etc.;  "that  I 
have,  as  far  as  practicable,  valued  each  parcel,"  etc.;  and  it  continued 
thereafter  to  use  the  singular  pronoun,  but  was  sicmed  by  a  majority  of 
the  assessors.  The  jurat  was:  "Read  to  the  aBant,  and  subscribed 
and  sworn  to  before  me,''  etc.  The  blank  used  was  one  prepared  by  the 
secretary  of  state,  adapted  to  towns,  or  municipalities  havmg  bat  one 
assessor.    Held,  that  the  verification  was  sufficient.  Ibid. 

8.  Where  the  question  was  as  to  the  validity  of  a  tax  sale,  evidence  of  the 

rule  followed  in  assessing  taxes  for  other  years  than  that  for  whose  taxes 
the  sale  was  made,  and  of  the  common  report  as  to  the  rule  followed  in 
the  latter  year,  was  inadmissible.  Ibid, 

9.  The  view  taken  in  Plumer  v.  The  Supervisors,  46  Wis.,  163,  that  sec.  12, 

ch.  334  of  1878  (providing  that  "no  assessor  shall  be  allowed,  in  any 
court  or  place,  by  his  oath  or  testimony,  to  contradict  or  impeach  any 
affidavit  or  certificate  made  or  signed  by  him  as  such  assessor'*),  is 
valid,  adhered  to.  Ibid, 

10.  Under  such  a  statute,  evidence  of  statements  or  admissions  of  the  assessor 

cannot  be  received  to  impeach  his  certificate,  even  if  such  evidence  would 
be  admissible  independently  of  the  statute.  Ibid, 

11.  Mere  proof  that,  in  an  assessment  of  the  property  in  a  city  for  taxation, 

there  was  an  undervaluation  in  a  few  cases,  is  not  sufficient  to  show  the 
whole  assessment  illegal.  Ibid, 

12.  Ch.  334  of  1878,  as  amended  by  ch.  255  of  1879  (by  which  one  who  seeks 

by  suit  to  avoid  a  tax  for  irregularities  going  to  the  groundwork  thereof, 
can  obtain  that  relief  only  upon  payment  of  the  tax  justly  chargeable 
against  him,  ascertained  by  a  proper  ^assessment  as  there  provided 
for),  is  vaUd;  and  it  applies  to  suits  commenced  before  but  tried  after  its 
passage.    Flanders  v.  Town  of  Merrimack  et  al.,  567 
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18.  Where  a  statute  still  in  force  refers  to  one  since  repealed,  the  latter  may 
be  resorted  to  for  the  purpose  of  construing  the  former;  and,  notwith- 
standing the  repeal  of  section  1210  a,  R.  S.  1878,  the  words  of  section 
12106,  "any  of  tiie  causes  mentioned  in  sec.  1210a,"  etc.,  are  to  be 
understood  as  if  the  enumeration  of  causes  thus  referred  to  were  incor- 
porated in  sec.  1210  &.  Ibid. 

ToBTS.  See  Attachscent,  6,  7.  Bastardy  Act.  Cities,  1.  Contempt. 
Eminent  Domain,  6.    Pleading,  3.    Railroads,  1-6. 


TOWNS. 
See  Pleading,  1. 

1.  Ch.  93  of  1867  (under  which  the  contract  was  made)  did  not  confer  upon 

the  town  officers  any  discretion  bs  to  issmng  the  bonds  after  a  submis- 
sion by  them  of  the  relator^s  proposition  to  a  vote  of  the  electors,  and  an 
accephince  thereof  by  such  vote;  but  the  a^greement  spoken  of  in  the 
act,  between  such  officers  and  the  raihroad  company,  was  preliminary  to 
the  submission,  and,  when  made,  was  a  contract  between  the  town  and 
company,  with  an  affirmative  vote  of  the  town  as  a  condition  precedent. 
State  ex  rel.  G,  B,  db  3f.  /?.  /?.  Co,  v,  Jennings  et  al,,  549 

2.  There  is  nothing  in  said  ch.  93  which  requires  the  town  to  sell  its  stock; 

and  its  contract  to  retain  the  same  until  the  relator  consents  to  a  transfer 
thereof,  is  valid.  Ibid. 

Trespass. 

1.  Trespass  to  Land.    See  Railroads,  1,  2. 

2.  Trespass  ab  initio.    See  Attachment,  6,  7. 

Trial.    See  Attachment,  1,  2. 

Trover.    See  Pleading,  3. 

Trusts.    See  Equity,  1,  3-5,  7-9. 

Unlawful  Detainer.    See  Vendor  and  Purchaser,  3. 

Usury.    See  Bills  and  Notes,  3. 

VARIANCE. 

If  the  answer,  while  allegmg  (by  way  of  defense)  the  infringement  and 
defendant's  offer  to  return,  does  not  count  upon  the  contract  in  accord- 
ance with  the  constriction  here  given  it,  stiU,  the  contract  being  put  in 
evidence  by  plaintiff,  the  variance  may  be  disregarded,  or  the  answer 
amended.    Croninger  et  al.  v.  Paige,  229 
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VENDOR  AND  PURCHASER. 

1.  The  mere  fact  that  the  vendor  of  land  by  executory  contract  (contain- 
ing a  representation  or  warranty  that  he  has  the  title)  has  not  ac* 
qmredthe  legal  title  when  an  intermeiUate  installment  of  the  pmrchase 
monej  becomes  pavable  by  his  vendee,  is  no  defense  to  his  action  for 
such  mstallment,  where  bv  the  contract  tlie  deed  is  not  to  be  made  until 
payment  of  the  last  installment,  which  will  not  become  due  for  a  consid- 
erable length  of  time.    Diggle  v.  Boulden,  477 

[2.  In  an  action  for  strict  foreclosure  of  such  a  contract,  even  for  non-payment 
of  the  last  installment  of  tJie  purchase  mone^,  where  defendant  is  in 
possession  of  the  premises,  the  fact  that  plaintiff  has  not  the  title  is  no 
defense,  unless  defendant  has  offered  to  rescind  the  contract  and  sur- 
render the  possession.    Mclndoe  v,  Mortnan,  26  Wis.,  688.]  Ibid, 

8.  An  executory  contract  of  sale  of  land  provided  that  the  vendee  should  go 
into  possession,  make  certain  improvements  and  pay  certain  taxes,  and 
*'  hold  as  a  tenant  at  sufferance,  and  liable  to  be  expelled  as  a  tenant 
holding  over,"  on  failure  to  make  any  payment  as  specified;  and  the 
vendee  went  into  possession,  and  made  default  after  some  payments. 
Heldy  that  the  statutory  proceeding  for  a  recovery  of  possession  by  a 
landlord  against  a  tenant  m  default,  would  not  lie.  Ibid, 

Venue.    See  Change  op  Venue. 


VERDICT. 
See  Damages.    Exemption. 

1.  The  court  below  having  improperly  permitted  questions  to  be  propounded 

to  the  jury  (for  special  verdict)  by  which  they  were  required  to  state,  not 
only  the  gross  amount  of  plaintiff  *8  damages,  but  the  several  items  com- 
posing it,  and  having  twice  sent  them  out  to  reconsider  their  verdict  in 
consequence  of  inconsistencies  in  the  answers,  and  the  jury  having  made 
successive  material  changes  in  their  assessments  with  no  apparent  reason 
except  to  make  the  general  and  special  assessments  consistent,  this  court 
holds  that  there  was  an  abuse  of  the  statutory  right  to  a  special  verdict, 
and  reverses  the  judgment  on  that  ground.  Bleach  v,  C  dt  N,  W.  Bail- 
way  Co,,  168 

2.  Where  the  issue  was,  whether  a  sale  of  chattels  to  the  plaintiff  was  fraudu- 

lent as  to  the  vendor's  creditors,  the  jury  found  speaally  that  the  vendor 
conveyed  said  chattels  with  certain  real  estate  to  plaintiff  for  a  valuable 
and  adequate  consideration,  expressed  in  the  deed  of  conveyance,  and 
that  plaintiff  did  not  then  know  that  his  vendor  was  indebted  to  anv 
persons  other  than  those  holding  mortgsugfes  on  the  premises,  which 
plaintiff  assumed  to  pay;  but  further  founf  that  at  the  time  of  the  sale 
plaintiff  knew  that  his  vendor  was  in  failing  circumstances;  that  such 
vendor  did  not  make  the  sale  in  good  faith,  without  intent  to  defraud 
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his  creditors;  and  that  plaintiff  knew  of  the  vendor *s  fraudulent  intent. 
Heldy  that  the  answers  are  inconsistent,  and  not  sufficient  to  sustain  a 
judfirment  against  the  plaintiff.    Fick  v.  Mulholland,  310 

3.  Where  defendant  demanded  generallj,  in  due  time,  a  special  verdict 

(under  R.  S.,  sec.  2858),  and  the  court  thereupon  submitted  to  the  jury, 
for  a  special  verdict,  one  only  of  several  questions  of  fact  involved  in  the 
issue  and  upon  which  there  was  conflicting  evidence,  and  submitted  the 
other  questions  for  a  general  verdict  upon  proper  instructions,  and  de- 
fendant, excepting  to  ihe  particular  question  so  specially. submitted,  and 
to  the  general  instructions,  did  not  specifically  obgect  to  the  failure  of  the 
court  to  submit  other  questions  for  special  answers:  Held,  that  the 
objection  was  u?aived,    Schultz  v.  C,  M.  db  St.  P.  Railway  Co.^        375 

4.  After  the  bringing  in  of  a  special  verdict,  the  court  may  send  the  jury  back 

to  make  an  answer  more  specific.    Fick  v.  Mulholland,  413 

Waiver.  See  Administrators,  etc.,  4.  Appeal  (A.),  1.  Equity,  17. 
Insurance,  etc.,  7,  8.  Judgment  (H.),  1.  Mechanic's  Lien,  2. 
Partition,  2.    Practiqe,  4.    Verdict,  3. 

Warranty.    See  Insurance,  etc.,  12.    Sale  of  Chattels,  3-7. 


WILLS. 
See  Evidence,  6. 

1.  In  this  case,  this  court,  reversing  a  judgment  of  the  circuit  court,  holds 

that  the  testatrix  possessed  testamentary  capacity  when  the  will  was 
made;  the  questions  being  only  as  to  the  force  of  evidence.  Will  of 
Sarah  M.  Blakely,  294 

2.  The  will  was  nade  April  7, 1876,  and  the  incapacity  alleged  was  dementia, 

accompanied  bv  insane  delusions.  Held,  that  clear,  sensible  and  per- 
fectly coherent  letters  written  by  the  testatrix  during  the  year  1875,  and 
as  late  as  February,  1876,  upon  business  and  other  matters,  are  entitled 
to  considerable  weight  in  determining  the  issue.  Ibid. 

3.  The  other  evidence  in  the  case,  though  showing  eccentricity,  caprice,  fret- 

fulness,  and  a  suspicious  and  irritable  temper,  held  not  sufficient  to 
establish  either  a  lack  of  mental  capacity  in  the  testatrix,  or  insane  de- 
lusions which  would  prevent  the  use  of  her  faculties  in  disposing  by 
will  of  her  property.  The  Chafin  Will  Case,  32  Wis.,  557;  Holden  r. 
Meadows,  31  id.,  284;  and  Burnham  v.  MiUhell,  34  id.,  117  — followed 
and  approved.  Ibid. 

4.  The  weight  to  be  given  to  the  testimony  of  medical  experts  in  such  cases, 

somewhat  considered.  Ibid. 

Witness.    See  Contempt.    Court  and  Jury,  2.    Criminal  Law,  ete., 
13. 
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WRIT. 

1.  Of  Fieri  Facias,    See  Execution,  1,  2. 

The  execution,  after  the  venue,  began:  "  To  the  sheriff  or  any  constable  of 
said  county,  greeting: "  but  in  the  body  thereof  the  command  to  levy 
was  given  **  in  the  name  of  the  state  of  Wisconsin.*'  Held,  sufficient 
in  form.    Bean  v,  Lofttis,  371 

2.  Of  Attachment,    See  Attachment. 

3.  Of  Mandamus,    See  Maitoamus. 

4.  Of  Assistance, 

A  judgment  of  strict  foreclosure  of  a  land  contract  may  provide  that  after 
the  time  thereby  limited  for  payment,  a  writ  of  assistance  shall  issue  if 
defendant  refuses  to  surrender:  that  remedy  being  within  the  inherent 
power  of  chancery.    Diggle  v.  Boulden,  477 


^^t  6_, 
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